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IN THE 


SUPREME COURT OF APPEALS 


OF VIRGINIA. 
RICHMOND. 
CALLAN vs. BRANSFORD, TREASURER. 


To thre hlonorahl, Judge a of the 
Supr Vide Court of A ppeals of Virginia Ny 


Your petitioner, Pat Callan, respectfully represents that he is ag- 
grieved by a final judgment of the Corporation Court of the city of 
L ynchbarg, rendered on the 4th day of June, 189°, against him in a 
certain action at law pending in said court against John W. Bransford, 
treasurer of said city. 

The record herewith exhibited presents the following case, so far as 
it is necessary to state the same: , 

The plaintiff is a citizen and resident of ghe city of Lynehburg, and 
was engaged in a business requiring a revenue license from the State 
vf Virginia. The said liceuse was duly assessed against him, and 
amounted to $221.75 (see envelope Ex.), for which assessment the said _ 
plaintiff tend lered in payment the sum of $222 in the past-due tax- 
receivable coupons of the State of Virginia, cut from the bonds of the 
said State. 

Said tender was made on the 30th day of April, 188s, to pay the 
amount of said assessment furnished him by the commissioner of the 
revenue, aud was offered in payment of the sum lawfully assessed 
avainst him for his license, to said Bransford, treasurer, as aforesaid, 
and whe is the officer charged by law with the duty of collecting the 
said revenue tax. 

The said coupons so tendered are, by law, receivable for all taxes, 
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debts, dues, and demands due the State, and each bears upon its face 
the contract of the State that they are so receivable, as provided by 
an act of the General Assembly of March 30, 1871, known as the Fund- 
ing Act. 

That said coupons, the genuineness of which was not questioned, 
were, nevertheless, refused in payment of the tax DY the said rane- 
ford, treasurer. 

The said treasnrer, after the refusal as aforesaid, was offered lawful 


" : 


money of the | nited States in payment of the said TAX, which Was 


also refused, because the sane Was tendered unde r protest and rhnere- 
: : , : ' ‘sf ; ’ 
upon the said Bransfo) | proposed to petitioner that il he would ae- 


' 


posit with him, the said Bransford, the coupons so tendered and refused, 
that he, the said Bransford, would acce] t the payn ent of the said tax 
under protest, as offered. 

That after much remonstrance against this illegal and oppressive de- 
mand, petitioner ecepted the said offer and deposited the coupons 
which had been rere ed. nd thereupon | 


id sum of $221.75 
in lawful money. un protest. 


a 
ed 
o~?> 

~ 


su : , ' i | ° , | 7 ‘ ] r€ ’ 1] 
The said Bransford Wa then and there dns notified. and WAas Well 
aware that an action nid be brought against him to recover the sum 


at) paid. 


— — ‘ ‘4 , ' ° 
The said su ; leviable, and by the statutes of the 
state your pet hone ( 'O a erimil al prosecut on tor conduct 
lby a business wit! L a , notwithetan ling his said tender of the 
said tax-receivable e brown, Davis & Co. vs. Greenhow, 80 


Va., 118 


4h | P 222 wm : — if ee 
That ontu Tine 4 I} "seh ¥ Je T¢ (vl + 5 1) ] ie! if ne? prougiit 
his action of assum} it iid Bransford to recover the said 
, . + y= a ’ . * : : . 
sum of $221 75. paid u vith said notice. 


| : > : . : , | + . a> . “vr . 
That upon the tria 0 sundry Ollis of exception were 
filed to the rulings 0! nd after the rendition of a verdict 


DY the jury Im the salad a , a ke d to set aside the salhne 
as being contrary to tli e evidence in the said cause; which 
motion the court overrule® hereu the said petitioner ayain 
excepted, and prayed eit to certify the evidence, which was 
according !\ qaone, ail of ¥ 3 al | tral script of 
the record 

y our petifione! is advise d tat the ru me ot the court in this case 


are plainly erroneous: that in Anton}! t (;reenhow. 107 I]. — it i 
sald: “ Lhe right of the coupon-hoider is to have his COU Don received 
for taxes when ollered,” and “any act of the State which forbids the 
receipt of these coupons for taxes is a violation of the contract and void 


i 


db against COU POL Dbviders 


> 


This right is well set repeated decisions of the United 
States courts. The act of the 26th of January, 1882, allowing an 
action against the collecting officer, together with the acts of Febra- 


ohh Pay 


ht Poy 
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ary 7, 1884, and March 13, 1884, and 4il oiaee rr ype thereto, 
were. in Poindexter vs. Greenhow, 114 U.S, held to be uneonstitu- 
tional, as affording ae remedy whatever for the wees of the specitic 
right of the coupon-holder to pay his taxes in coupons, * and void as 
avainst such tax payers tendering coupons as go not consent thereto ; 
“that said acts are not laws of Virginia.” 

Petitioner never consented to accept the terms offered by the said 
act and its amendments. The act aforesaid having been declared null 
and void. hecause * affording no remedy,” by tne United States Su- 
preme Court, it may be dismissed from further consideration. 

The only remedy now remaining to tax-payers is the remedy in tien 
of the writ of mandamus—viz., the act of January 14, 1882—and the 
petitioner, as is shown In this case, being unable to produce the bonds 
from which the coupons were cut, with proof of the fact, he is wholly 
without remedy by statute, and is thus left to assert his common law 
remedy) for money had and received against the collecting othcer. 

The er remedy against an officer for money illegally exacted, 
adopted by the United States courts, is assumpsit for money had and 
rece ived. which courts are, in their origin, statutory, and derive their 
powers and jariedietion from the acts of Congress, whereas the State 
courts derive from the parental Government of kengland a common law 
jurisdicti ion, which renders ¢ mm plete the common law remedy by action 
ot assulii} SIT. isee Cary Vs. Curtis. 3 lLiow.. 2H, and Cases cited ; 
Moses vs. MeFarlen, Burr; Stratton vs. Ratstall, 2 T. R.. 370: Green- 
way VS. Hurd. 4 T. RR. 554; Tracy vs. Startwonut, 10 Pet., 84; Bend 

Hoyt, 13 Pet.., 7 Coles vs. Wright, 4 Taunt. and 7 Barn. & 
Cres., 101; 2 Camp., 359; 1 Crompton & Jarvis, 53; Puila. vs. Deibl, 
> Wall.. 720; 38 y Re p., 1895 2 Rob. Prae., new ed., 449, 473: 
Erskine Vs. \ anarsd ile. = ) Wa il. 63: Raynesford Vs. Phelps, 43 Mich.. 
342. and cases cited: 2 . Bl. 906. 

Petitioner is advised o it a statute of the State could not divest the 
tax-payer of this common law remedy without providing its equivalent ; 
that no statute has preten led to do so save that of the 26th of January, 
1882, and amendments, which have been pronounced null and void. 


? 
; 


ryt} en " P : : 
| ne Toiuowing errors are assigned: 


Tr} | } . ] | j . . . ? } : 
rs The coupons tendered, as 8hOWD DY tli i's my, having been 
illeg: ully received on de posit DY the Sald treasurer, OUC Without objection 


wr raised to their genuineness, 1t Was error in the court to put the 
burden ot prool of their genuineness on the 


2. The said John W. Bransford being the person actually pro- 
ducing the coupons, the burden of proof was by statute devolved on 
him, it being unnecessary to the plaintiff's case to prove the genuine- 
nes ol the said Cou pods. 

3. The court erred in requiring the production of the bonds with 
proof that the said coupons were cut therefrom, the plaintiff being not 
able to p roduce the same, he not being the owner thereof, and know- 
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ing nothing whatever of their whereabouts. The coupons are drawn 
BO) that they Can be separated from the bonds. and. like the bonds, are 
negotiable, and puss by delivery, and the owner of the coupons may 
sue without being required to produce the bonds. (Thompson vs. Lee 
County, 3 Wall. 327.) 

4. The statute aforesaid, requiring the production of the bond and 
excluding al! other evidence, is unconstitutional—im pairs the obligation 
of the contract which is protected by the Constitution of the U nited 
States. 


5. The court erred in refusing to grant the motion of the plaintifi to 
set the verdict of the jury aside and to grant him a new trial on the 


oa 


ground that the said verdict is contrary to the law and the evidence in 
said case. 


For these and other errors apparent upon the face of the record, 
petitioner prays that a writ oft error and su persedeas may be awarded 
to the judgment aforesaid, and that the same nay be reviewed and 
reversed. 

PAT CALLAN, 
By Counsel. 


W. W. Larkr, 
hor Appellant 


As will be seen by th panying record it was agreed by coun- 
sel that 44 succeeding Cis iid be governed by the result of this 
case, this being the only case actually tried, it being further agreed that 
the evidence Is the sam i 4 ind all of the said cases. 


PETITIONERS, 
By W. W. LARKIN, 
Their Attorney. 


I, W. W. Larkin, an attorney practicing in the Supreme Court of 
Appeals of Virginia, certify that in my opinion the judgment com- 
plained of in the foregoing case of Pat Callan vs. Jno. W. Bransford, 
treasurer, is erroneous, and should be reviewed and reversed. 


W. W. LARKIN. 


Writ of error and supersedeas awarded. Bond required in penalty 
of $150. 
lL. Lo JW is 
August 14th, 1889. 


To the clerk of the Supreme Court of Appeals at Richmond. 


tar 


Callan vs. 


VIRGINIA: 


Pieas before the [Honor : 
of the ( rpora 1 Court 
tte eourt hon : hie ‘ x 
Oo! June. A. DD LSS), 
be it remembered that eretorore—t 
1S8S—came Pat Callan, by W. W. Lar! 
of the clerk’s office of the Corporation Court f 


‘ 


burg. his writ of summons against John W. 


; . aa teas ly . } . 
tne Gry ot Vine Murer, re rl i to cir I \ 
Wi ich sald VW L Was returned d y ¢ < 


* ‘ \ | _>* ; > .+ sy) ‘et } } 
At anotner adav-—to-wilt, al LiCs Cid 


Corporation Court f rthe eity {>i Lyvneit ii 'f ’ 


ol May. ISSS—came thr Pp bmcrit, oY 
rution avainst the said del ndant | 
and figures following—to-wll 
-y 
Virginia 
In the Corporation Cor . 
May rules, ISSS—to-wit 
> 8 | 
| at ¢ allan. | 
ComplalDs O1 
| j ) ‘ : | 
John W. Bransford. treasurer of the 
city of Lynehburg. i) 
who has been summoned to answer a plea 
) case in assumpsit. tor this—to 
. I | * . _ 
page Y defendant heretofore to-wit, om thre 
\ i SSS- al the ——-— ; oresald 


plaintifl in the sum ofl SZ2Z2. 10r the price 
’ 4 , 3 ; : ' : ; ie 
then and there sold and delivered by the piaint 


his request. 


And in the sum 


} and material Foie ti neoOwIn 
there done, an¢ ‘Aver iaAIs IOP the salve Previder 


he defendant at reg vest. 
And in the suin of $222, for money then and 
tifl to the defendant at his req lest. 
And in the sum of $222, for money then 
plaintiff for the use of defendant at his request. 


a 


Bransford, Treasu: 


n Diggs, judge 
of Lynchburg, 


iv. the ”?Orh day 


Sth) day of May, 


. and sued out 


a 


eC city of Lyneh- 


ord, treasurer of 


ay in May, 18838, 


+ | 


" oe \ nehburg, 


, 


LPes pass On the 
That the said 
day ot April, 


indebted to the 


vaine Ol voods 


the defendant at 


work then and 
the plaintiff for 


left by the plain- 


here paid by the 
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And in the sum of $222. for money then and there received by the 
defendant for the use of the plaintiff. 

And in the sum of $222, for money found due from the defendant 
to the plaintiff on an aceount then and there stated between them. 


Jno. W. Bransford, Treas., &e. 
To Pat Callan. 
188s. 


April 30. F 


rs s*2 Ch) 
ere 


‘this sum p'd under prot Sf. 
In’st from date. 


And the defendant afterwards, in consideration of the premises 
respectively, then and there promised to pay the said several 
sums of money respectively to the plaintiff on request; yet the 

said defendant. though often requested, has not \ eT paid the 
page 3 > same, or any part thereof, to the said plaintiff, but the same 


to pay has therto wholly neglected and refused, and still 
neglect- and retus | the damage of the said plaintiff, SoOUU. And 


therefore he brings t 


LARKIN, p. q. 


At another day—to-\ At a Corporation Court for the ecitv of 
Lynchburg, continued a | at the court-house thereof, on Thurs- 
day, the 14th day of June, IS58s 

This day came the parti their attorneys, and the defendant, for 
plea, says that he did not lertake and promise in manner and form 
as the plaintiff in his declaration against him hath complained, and of 


this he puts himself upon the country, and the plaintiff doth the like. 
Therenpon the judgment ind Writ Of ¢ uqguiry awarded at the rules are 
set aside. 


At another day to-wit: At a Corporation Court for the city, 
continued and held at the court house thereof, on Thursday, the 20th 
day of September, 1888. 


This day came again the parties by their attorneys, and they demand- 
ing a jury, there came a jury—to-wit, E. W. Boyd, A. C. Yuille. 
tobert V. Baughan, W. 8. Powers, C. B. Burrow, J. 8. Hamner, J. ¢ 
Myers, R. i. Berndt, James I, seay, J. M. Averett, A. kK. Rose, and 
W. H. Harris—who were sworn to try the issue joined, and, having 
4 heard the evidence, were adjourned until to-morrow morning 

} at ten o’clock. 


‘ 


page 


3 
At which day—to-wit : Ase Corporation Court for the cit vy of Lynch- 
burg, continued and held at the court-house thereof, on Friday, the 
2ist day of September, 1888. 


—»— 
- 


=—_—— RR - 


- 
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This day came again the parties by their attorneys, and the jury 
aeworn on yesterday f or the trial of this Cause appeared In court pur- 
suant to their adjournment, and, having heard the argument of counsel, 
returned a verdict in these words: *“ We, the jury, find for the defend- 
ant. Ik. J. Berndt.” Thereupon the plaintiff moved the court to set 
aside said verdict and grant him a new trial; and the court, not being 
advised of its judgment tu be given thereon, doth take time to consider 
thereof. 


At anothe: dav tO-WIL! At a Corporat on Court for the eity of 
Lynchburg, continued and held at the court-house thereof, on Tuesday, 
the 18th day of December. LSSS. 


This day carne avaln the partie S by their attorneys, and the court, 
having maturely considered the plaintiffs motion for a new trial, doth 
grant the same » UPON CO nndition that he pay the costs of the former trial 
had herein. 


At another day—to-wit: At a Corporation Court for the city of 
thbure. continued and held at the eourt-h thereof Tuesday 
Lyneh tury, Continued al wid at the court-honse thereot, on uesaay, 


the 4th day of June. LSa8t. 


[t appearing by an affidavit tiled that there is in the possession of R. 
W. A. lLlorner, manager of the W estern Union Telegraph 

pave > >» 4 1. 8 ofhice in this eity, a certain te] Tram, or a COpyV thereof, 
) sent by the defendant in this controve Psy to Morton Marye, 
Auditor of Public Accounts. Richmond, Va.. and the reply thereto, 
material and proper to be prog lneed upon the trial of this action, it is 
rde re ( that the ¢ lerk ol thi Is court do Issue a A duces tecum to 


ert 7 such production tO 


i 
| 
i 


w made forthwith before this court. 

Thereupon came the parties by their attorneys, and they so demand- 
ing, there came a jury— to-wit, J. M. Armistead, W. R. Noble, J. A 
Mahood, Henry May, W. 8. Carroll, W. P. Tlolt, W. P. Tinsley, John 
W ills. d. N. Gzordon. . HH. Barat Bh J S Carine y, and W. N. ai 
who were sworn to try the issue joined, and. hay ne partly heard the 
evidence, were adjourned until to-morrow morning at ten o clock. 

at which day —tv-wit: At the Corporation (‘onrt for the city ail 
Lynchburg, continued and held at the soart-house there>f. on Wednes 
day, the Sth day of June, 1889. 


This day came again the parties by their attorneys, and the jury 
sworn on yesterday for the trial of this controversy appeared pursuant 
to their a djournine nt, and, having fully heard the evidence upon their 
oath. do Sil} ; ‘W e, the jur Ve tind for the defendant.—W S. Carroll.” 
W nere pou th ic » aintift Move d the court to set aside sald verdict and 

) grant hin a new trial: and the court, not being advised of its 
page 6 + judgment to be given in the premises, doth take time to con- 
sider thereof. 
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M mo.—U pon the trial of this controversy the plaintiff excepted to 
sundry opinions of the court, and tendered his three several bills of ex- 
ceptions, numbered 1, 2, and 3, respectively, which were signed, sealed, 
and ordered to be made a part of the record without being here copied. 


: 


% . : * . , . . ’ . 
I he bills oT exceptions referred to in tne roregoing oraer are 1D the 


words and neures following to-wit ° 


il | t C‘orporation (‘ourt of the ( ity Ol Lynchburg. 
Pat Call 


Vs. his and forty-four succeeding Cases. 


John W. Brans! 


No. 1 

be it remembered | t npon the trial of this canse the plaintiff 
offered C. T. Plunkett nker of many years’ experience in the city 
of Lynchburg. ams atl ¢ t show that the Coupons tendered by the 
plaintiff are the wenn txlue tax-receivable coupons cut from the 
bonds of the State of \ irg , to which offer the defendant, by counsel, 
objected, on the ground t ippears that the sald papers are engraved, 
and a statute of the Stat ids the introduction of expert testimony 
with reference to such coup ‘ which said oljection the court sus- 
) tained on the growed alleged. To which said ruling and 

pave ri - action of Tlie | Liye ) bite fT except d. and tence re d 
) this, his first Mil CAC prion : which he prays may be 
siyned, seuled, and ¢ nrolled as a part of the record, which Is done 


} 
according ty. 


J. SINGLETON DIGGS. [Seal.) 


cs : — — : , | seal cat tl “| ' 
De it further remembered that upon the triat or This Cause, when it 


appeared that the plaintifi alleged that he had tendered the past due 


tux-receivable COU polis cut from the bonds of the State of \ iryinia mn 
payment ot his license Tax, THe defendant lemanded the pr daction of 
the bonds from which the Coupots Were cut, and 3 biected to any testi 
mony on the subiect of the vyenuineness of the said Con pons Hiiless the 
bonds from which the Satine Were cut were produced 1h Court on the 
trial, on the ground that there is upon the statute-book of the said 
State an act of its Leyvislature forbidding snch testimony unless the 


said bonds are so produced ; which sald objection the court sastained 


an } } . 
on the ground mentioned, bo wineh said action ands ru ingoolf the 


} } ° i’ ™ } 
ecurt the plainttl except d. rie] 


tendered Pinte, this se mid ;pil (et €* \ Cet) 
* * > > . * 
tions, which he prays may tn signed, senied, and enraiied as a part ol 


the record, which is done acecordinyg|y. 


J. SINGLETON DIGGS, [Seal. 


~ itceiednlienitienaeteeation ie te 
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Pat Callan 
vs. - Bill of Ex. in this and 44 succeeding cases. 
Jno. W. Bransford. 


No. 3. 


Be it remembered that upon the triahof this cause, after 
page 8 >the plaintiff to sustain the issue upon his part had introduced 
\ evidence tending to prove that the defendant was the officer 
charged by law with the collection of the license taxes due the State 
of Virginia for the year 1888-’9, in the city of Lynchburg ; that the 
plaintiff was doing busintss in the city of Lynchburg, for which he 
was required to pay a license-tax to the State of Virginia for the period 
from the Ist day of May, 1888, to the Ist day of May, 1889, which 
tax amounted to $219; that said plaintiff tendered in payment of said 
tax past-dne tax-receivable coupons, alleged to have been cut from 
bonds of the State of Virginia, of the amount of $219, and that the 
defendant refused to receive said coupons in payment of said tax ; that 
thereupon the plaintiff paid the amount of said tax in lawful money 
under protest, and that the defendant, before receiving said money 
paid under protest, required the plaintiff to deposit with him the said 
tax-receivable coupons, which the plaintiff thereupon did; and that 
this action is to recover back the amount of said money so paid, the 
plaintiff moved the court to instruct the jury as follows: 


“If the jury believe from the evidence that the plaintiff 

paige v tendered to the defendant in payment of his license tax due 
to the State the past-due tax-receivable coupons of the State, 

and that the defendant made no qnestion of the genuineness of the 
sume, it was the defendant’s duty to receive them in payment of the 
license, and to issue the same; but that if he did not, and took the 
coupons not for identification and verification under the statute in such 
case made and provided, and that he took the money also for the same 


license, the plaintiff Is entitled to recover 1n this action. 


But the court refused to give said instruction, to which action of the 
court the plaintiff excepted, and asked the court to sign and seal this 
his bill of exceptions and make the same a part of the record, which 
is accordingly done. 


J. SINGLETON DIGGS, [Seal.] 


At another day—to-wit: At a Corporation Court for the city of 
Ly nchburg, continued and held at the court-lhouse thereof, on Thursday, 
the 20th day of supe, 1889. 


This day came again the parties by their attorneys, and the court, 
having maturely considered the plaintiff's motion for a new trial, doth 
overrule the same, It is therefore considered by the court that the 
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plaintiff take nothing by his bill, but for his false clamor be in mercy, 
ows And that the defendant go thereof without day, and 

page 10 } recover against the plaintiff his costs by him about his defence 
in this behalf expended. 


And now at this day—to-wit: At a Corporation Court for the city 
of Lynchburg, continued and held at the court-house thereof, on 
Saturday, the 29th day of June, A. D. 1889, it being the same day and 
year first herein mentioned 


This day came again the t irties by their attorneys, and the plaintiff 


tendered two additional bills of exceptions, marked No. 4 and No. 5 
respectively, which were signed and sealed by court and ordered to be 
made a part of the record without being here copied. 


The bills of exceptions referred to in the foregoing order are in the 
words and figures following—to-wit : 


Pat Callan 
Vs. i 


Bransford, Tr. 
Bill Ex. No. 4 in this and 44 Succeeding Cases. 


Be it remembered that upon the trial of cause the plaintiff requested 
the court to give the jury an instruction in the following words |same 
as in No. 3—+ee it], which instruction the court refused to give; to 
which said ruling and action of the court the plaintiff excepted, and 
he prays that this, his fourth bill of exception, may be signed, sealed, 
and enrolled, which is done accordingly. 


J. SINGLETON DIGGS. [Seal.] 
Callan } 


vs. 
sransford. } 


Bill of Exception No. 5 in this and 44 Succeeding Cases. 


And the plaintiff moved the court to set aside the verdict of the jury 
on the ground that it was contrary to law and against the evidence, 
which motion the court overruled ; and to said action and ruling of 
the court the plaintiff excepted, and he prays that the court will certify 
the evidence, which is done accordingly in the words and figures fol- 
lowing—to-wit : 


Callan vs. Bransford, Treasurer. 11 


In the Corporation Court of the — of Lynchburg, 
June Rules, 1889. 
Pat Callan 


vs, 
J. W. Bransford, Treasurer. 


W. W. Larkin, being first duly sworn, says: 


eeeded to the otftice of Jno. W. Bransford, trea., with Pat 

Callan, who is the plaintiff in this case, and a number of 

other parties, who proposed to pay their license-taxes in coupons. Mr. 
Bransford and Mr. Nowlin had signified their readiness to receive them 
the day before the first day of May, the day before the license year 
commenced. That is the usual way that they commence, on the 30th 
of April, if not a little earlier. I desired to present a number of cases 
on the 30th of April, because it was the day before the Code took 
effect, and I thought there might be some advantage, perhaps, in pro- 
ceeding on that day. We went there for the purpose, and did tender 
Mr. Bransford coupons for these license-taxes. Mr. Bransford refused 
to receive the coupons, and he refused also, after the tender of the cou- 
pons, to receive money under protest in payment of licenses. I remon- 
strated with him, and told him that a party had always, under all cir- 
cumstances, the right to pay his money under protest when he did not 
consider the collection a lawful one. Mr. Bransford desired time to 
reflect and consider and consult counsel in the matter. He took, per- 
haps, more than an hour, and we agreed to see him again in reference to 
the matter. I told Mr. Bransford that I had the right to have a man- 
damus to compel him to receive money under protest, and thought I 
) would apply to Judge Latham for a mandamus in each case. 

page 12 } I told him that I would be putting considerable expense upon 
him, and thought he ought not to require it. I did apply to 

Judge Latham, telling him that I had about 40 or 50 cases, and that I 
did not think it would be advisable for me to prepare so many petitions 
unless | knew whether he would grant the mandamus or not. He said 
that he considered it a proper remedy, and would grant the mandamus 
in each case. 1 reported the fact to Mr. Bransford in the same hour, 
and that I thought the cost would be about $10.00 in each case, and 
advised him not to incur the expense. After Mr. bransford had had 
time to consult—what he did and whom he consulted I cannot say—he 
did come back, and said that if 1 would deposit the coupons with him 
in each case that he would receive the money under, protest. I remon- 
strated with him, and told him distinctly that there was no law re- 
quiring me to deposit the coupons with him. I recited to him the 
different statutes under which he had the right to receive the coupons. 
I told him that he might take the coupons and mark them, place them 
in an envelope and return them to me, if I chose to permit him to do 
so. I told him that another mode was under Coupon-Killer No. 1 for 


| Early on the morning of the 30th of April, 1888, I pro- 
page Ll 
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identification and verification, and another mode under the second 
coupon-killer and paying him under protest, and that I did not 
propose to proces d under any of the statutes provided by law: that l 


proposed to rest upon my rights as adjudicated by the courts of tender- 
ing my coupons, and, upon his refusal, to pay the money under protest. 
Mr. Bransford adhered to his determination to require the coupons to 
be deposited, and avreed to receive the money under protest, and we 

proceeded to pay him in all these Cases. | had bnt one un- 
page 13 + derstanding and one discussion in reference to all of them, 

and the same agreement and the same contract applied in all 
the eases In which I| tendered e upons and paid money under protest. 
On the first day | used those envelopes [produced]. I cannot say whose 
handwriting that is, but, w that exception, of the handwriting on 


those envelopes has not been disturbed by the dotting of an “i” or the 
crossing of a “t” since they passed to Mr. Bransford’s hands. There 
is nothing in the envelope now. I placed the coupons in them and 
marked under them, ** Under Protest,” because | expected to use other 
envelopes with the coupons tendered with bonds. I marked them be- 
fore | went to Bransford’s office, and prepared each one of these en- 
velopes at my office, as well as | can remember. It may be that I pre- 
pared one or two atter getting there, but each envelope bore upon its 
face that “ under protest,” and my habit was to give Mr. Bransford the 
envelope; he would take out the coupons and copy them according to 
their number and place them in another envelope, and hand me back 
this envelope. It sometimes happened that | would take the coupons 
out of the envelope and place them upon the top of the envelope and 
pass the coupons and envelope to Mr. Bransford, and that “ under pro- 
test’ was written upon it just as you see it appears now in all these 
cases, and the name of the party. Mr. Bransford required me to de- 
posit the coupons as | paid them to him, but never made any objection 
to the genuineness—never raised the question at all; they 

page 14 > were in fact all tax-receivable coupons cut from the bonds of 
the Commonwealth, and were past due and receivable for 

taxes, debts, and demands. I never had the bonds, and know nothing 
of their existence. I never saw one of them, and I do not know that 
they are in existence. They may be at the bottom of the ocean, or in 
Germany or London or elsewhere. The Commonwealth’s attorney 
demands production of the bonds from which coupons were cut, also 
‘seg of the fact that these coupons were cut for the bonds produced. 
am very familiar with the statutes in regard to this matter. I sup- 
pose that if | were to say that I had read each of them over a thousand 
times it would be no exaggeration. I did not pay them under any 
coupon-killer; 1 did not want my coupons killed, and I took pains to 
try to avoid the killers and proceeded under ordinary remedy. 1 ex- 
plained especially and particularly to Mr. Bransford that he was re- 
se me to deposit these coupons with him contrary to the law. 
\othing was said about Conpon-Killer No. 1, because I had declined to 
put them in under that. Mr. Bransford had been theretofore repeat- 
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edly charging me with tendering the same coupons, having the same 
little batch of coupons, and paying for everybody’s license with them, 
and I would not have had any objection to doing that as far as that is 
concerned, because | did not regard the statute as worth a straw; bat 
when Mr. Bransford required the coupons in each case to be deposited 
with him, I accepted his proposition after the remonstrance that I have 
referred tu, and I did proceed to deposit therm in each case, and to pay 
the money under protest, and, after so doing, tendering and depositing 
them. I accepted his proposition to deposit them with bim. I] gave 
the coupons to him, and then paid the money under protest, or the 
parties did so. It would have been a ruinous proceeding to 

page 15 > pay the money under protest when you come in to comply 
\ with the statute, and [ had not the slightest idea of paying 

money under Coupon-Killer No. 1, for the reason that I vould not pro- 
duce the bonds, and I would have preferred, as an alternative, to put 
the coupons in the fire or throw them away in the river on its flood. 
It would have been a foolish thing that I could not have entertained 
for a moment, because I knew | would liave had to pay costs here, and 
after they had carried it to the Court of Appeals of . Virginia I would 
have had another bill of costs there, and, if carried further, then 
would have had to pay another bill of costs, I started to say a mo- 
ment ago that my experience with Mr. Bransford led me to believe 
that his memory was very faulty, and I called upon a number of per- 
sons—Mr. J. D. Tanner, Mr. J. H. Gregory, and several others, Mr. 
Phealey (7), as well as [ remember—to notice particularly what passed 
between Mr. Bransford and themselves and me, so that they would re- 
member it distinctly in case Mr. Bransford’s memory was at fault. I 
called upon these persons to remember what passed in this case and in 
all the cases. One transaction, one statement, and one agreement will 
refer to all these cases. I heard, in a number of cases that I shall pre- 
sent, the party remind Mr. Bransford that these payments were made 
under protest in my presence, and that was after the tender and deposit 
of the coupons. I do not pretend to undertake to explain what Mr. 
Bransford meant by the word “deposit.” It is a term unknown to 
any of the statutes, and unknown to law in reference to coupons, and 
I do not wish to explain it. Mr. Rransford might put one interpreta- 
| tion on it and I another. All I do say is that the money was 

page 16 } paid under protest after the tender and receipt of the coupons 
|} by Mr. Bransford. Mr. Bransford refused to give me a re- 

eeipt, and the reason he gave for not doing so was that the First Auditor 
has instructed him not to give receipts, for the reason that it afforded too 
great facilities for the parties tendering coupons to prove their cases, and 
he wanted them to prove them the best way they could, and hence it was 
[ called these parties to be witnesses of what transpired between us. 
He did not give a receipt for anything; he refused to give as much 
as the scratch of a pen. We got the licenses upon the payment of 
money under protest. The law of Coupon-Killer No. 1 required Mr. 
Bransford to give a receipt, and whenever I have paid him, so far as my 


14 Callan vs. Bransford, Treasurer. 


memory serves me now, he in every case gave this receipt for coupons 
that were paid according to Coupon- Killer No. l, bee ‘ause the statute 
required him to vive a re elpt. | told Mr. Bransford that I did not 


want those marked, and did not want them sent to court for verifica- 
tion and identification. | told him that distinctly. The law of Con- 
pon-Killer No. 1 requires him to mark on the coupon the initials of the 
tax-payer, the d: iy of the month and the year, and send them here for 


identification and verification when we proceed under Coupon-Killer 
No. 1. I was always very particular in cases that | paid for identifica- 
tion and verification to see that Mr. Bransford marked them. It some- 
times happened that he failed to t lark them, and wher those came 
here Mr. B urroug ghs made a point because they were not marked down 
the re, and | called uponD the court in one case to require Mr. 

page 17 p brans ford to mark them he re, 4&5 it was his own fault, and 
) Mr. Burroughs op yr id that proposition. Another matter I 

will mention, while I think of it, is that, so far as Mr. Bransford hav- 
ing any terror of the law in aoe these coupons otherwise than ac- 
cording to Jaw, it has been the habit of the law officers here who have 
writs of capias against parties assessed with fines to receive the coupons. 
I have paid them repeatedly to the police officers and to Mr. Day. I 
state that because Mr. Burroughs made the statements that Mr. Brans- 
ford cannot possibiy receive these, because it was in violation of law. 
Mr. Burroughs stated that these coupons were not marked, because I 
requested that they siiould not be marked; but I requested that they 
should not be marked because they were not tendered under the law 
that required them to be marked. I did not want them sént here at 
all, or, if they were sent, to be mixed up and give me trouble in this 
other batch of cases I presented on the first of May, and you will find 
those to be marked “ with bonds,” and those envelopes were delivered to 
Mr. Branstord just as they are now, and were carried along in two rows 
of cases, one “ paid under protest”? and the other “ with bonds,’ and 
the coupons were marked in that way. Although these coupons were 
tendered on the 30th of April, they were not sent to the court until 
some time afterwards. These coupons, with the bonds, or the most of 
them, were sent here, and the cases were brought on on the 12th of 
May. I happened to be in the court when Mr. Bransford delivered 
these coupous in the protest cases, and | protested to Judge Latham 
that he should not receive them ; that I did not pay the license under 
} Coupon-Killer No. 1, and had never intended that they should 
be sent here for verification and identification, and | protested 
against it then when they were delivered in my presence in 
court. Mr. Plunkett presented one or two of these cases, and Mr. 
Thomas Larkin one or twoof them. Mr. Bransford declined, as stated, 
to give me receipts for these coupons, and I| told the parties that I would 
not insist upon his violating the instruction he had received from the 
Anditor. if the coupons are tendered for identitication and verifica. 
tion he invariably gives a receipt. 1 think possibly, as he would not 
give a receipt in one of the cases, he did not give them in the other. 1 


page 15 


Callan vs. Bransford, Treasurer. 15 


do not remember positively about that. In every instance he gave a 
receipt where they were tendered under Coupon-Killer No. 1. That 
is the form of receipt [produced]. That comes from his office, and is 
enclosed in the envelope. [Receipt read.]| He refused to give me any 
receipt at all in all these cases at bar. If | had tendered them under 
Coupon-Killer No. 1 he would have had no hesitation in giving me a 
receipt. He never did hesitate to give a recept under Coupon-Killer 
No. 1. The law requires him to do it. If I had paid money under 
protest under Coupon-Killer No. 1, | would have proceeded contrary 
to law. 

(. Did you have the right, if proceeding under Coupon-Killer No. 
1, to require that he should mark these coupons with the initials and 
day of the tender ? 


Objected to by Mr. Burroughs. 


Ans. It was discussed and referred to on every occasion in 
page 19 } which one of these was delivered. ‘“ These I pay under Con- 
\ pon-Killer No. 1 I want sent to the court.” “ These are not 
to be marked, because | do not want them marked and sent to the 
court,” and it was because I did not have the bonds. Suppose that you 
proceeded under Coupon-Killer No. 1. Youcould only expect to proceed 
under Coupon-Killer No. 1 by tendering the coupon and paying the 
money at the same time not under protest, and filing a petition here 
and evidence before the jury at trial as to the genuineness of the con- 
pons by the production of the bonds. I shoffld think a crazy man 
would have more sense than to proceed that way. I did not use those 
with bonds on the first day, but used them alternately on the next day 
—that is, put them in nowand then. I had both. I did not get 
through the first day with all of the cases that were presented. I do 
not pretend to say how Mr. Bransford received them. I know that I 
tendered the coupons. They were deposited with him at his request 
and demand, and that I paid the money under protest. As to how he 
received it, it was a matter for his own mind, and not mine. I could 
see that I did right to pay under protest. Judge Latham, on one oc- 
casion, required me to deposit about $7,000 in coupons before he would 
allow me to have judgments against parties, and that was without an- 
thority of law, and I told him about it. 

I can say that I heard what took place between Mr. Tanner and Mr. 
Bransford, and that Mr. Tanner proceeded according to my directions. 
I told Mr. Tanner that the matter had been arranged between Mr. 
Bransford and myself, and he required the coupons deposited, and he 
paid the money under protest, and I heard that agreement between 

) them, that he paid under protest. It may be that I have 
page 20 - seen the coupons in Mr. Callan’s case after they were taken 
‘out at the last trial, but I have always kept my fingers off 
them since I parted with them. I have never had control of them 
since. They were taken away from me against my protest, and I 
yielded to it, and never want to see them any more. Mr. Bransford 
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They came in slowly. I think Mr. Pat. Haley, Mr. Gregory, Mr. 
Tanner, Mr. Cheatham, and Mr. Lazarus came in: I do not know in 
what order. but | do know they CotTnience d to fall in. and al crowd 
gathered. Mr. Bransford required me to deposit the coupons. I then 
considered it as a requirement that I shonld pat up the coapons, be- 
eause Mr. Bransford thonght that 1 did not have but a few of them, 
and would soon run aut of coupons, and that would be the end of the 
transaction. Mr. bransford refused to take the coupons, and he retused 
to receive the money under protest. Subsequently, after having this 
interview, he said if | would deposit the coupons with him he would 
receive the money under protest and issue the licenses. I said that | 
had but one agreeing nt with him in refe renee to all the Cases, and that 
was that agreement. I testified that | proceeded in that Way ; that | 
had but one avreement, and that avreetpent was that | accepted Mr. 
Bransford’s proposition. 1 had but one agreement, and that was that 
the coupons should be deposited with him as he required it, and as | 
did not assent too readily, and that he would receive the money under 
protest and issue the licenses. That agreement applied to all of the 
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times not marked. I want you to state to the jury, when I called your 


ittention and the courts attention in eases tried heretofore, that the 
Cc’ ML poos were not marked, did the treasurer come up and prom ptly 
mark them here; was not that done in the very case you mention / 
A. I do not propose to answer it in that form. 
page 23> (. Mr. Larkin, when you proceeded under Coupon-Killer 
No. 1 were not the coupons put in an envelope like that 
produced | and sent to this court ¢ 

A. Yes, sir; in every case, as far as | know. 

Q. Do you not remember that Mr. Bransford, in your presence, and 
in the presence of these parties who tendered the coupons, received 
the coupons and put them in envelopes like this, which were used for 
enclosing the coupons that were certified by the court for identification 


and verification. ° 
Objected to by Mr. Lewis. 


When I first went in I took a seat in the far corner of Mr. Brans- 
ford’s oftice, and I sat there and re-counted the conpons, and Mr. 
Bransford told me that 1 could not make my office in his office, and 
that | must get ont, and move it somewhere else. | got up then and 
went to the counter, and told Mr. Bransford I sup posed | would have 
the right to stand there, and I found I was very much in the way of 
people coming in and going away. I got up and reminded Mr. Brans- 
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ford that it was a public office, and I had the right to be there, but 
during the time I saw that Mr. Bransford was putting these in 
envelopes. I do not know how long he had been putting them there. 
lle was placing them in an envelk pe that looked like that. I was not 
near enough to see what was on it, and thonght it was a very proper 
proceeding for him to put them in envelopes. I should not have ob- 
jected to Mr. Bransford’s putting them in the fire if he had wanted 
to. I take it for granted that it was an envelope of this description 
that Mr. Bransford used, and it was a matter that I had 

page 24} nothing to do with whatever. That was after I had paid 
the money and coupons. As I have testified, 1 got out of 

the way when the people were crowding, but was near enough to bear 
what was said, but not near enough to see what he wrote on these 
envelopes. If I had been Mr. Bransford’s adviser I should have ad- 
vised him to give me back the coupons and receive the money under 
protest, but he wanted to do what I did not want him, and | did not 
want to put myself in a position to allow him to be offensive to me. 
I had worn out my patience in giving him good counsel. I did not 
presume for a moment that Mr. Bransford had put any such construe- 
tion on it. I thought, perhaps, they were the only envelopes he had, 
and that he had an abundance of them, and used them in that way. 
I stood near enough to see that my clients complied with the law in 
depositing the coupons with Mr. bransford, and telling him that they 
paid the money under protest. He gave them no receipts, and if he 
had proceeded under Coupon-Killer No. 1 he would have given a re- 
ceipt, and have carried the matter on in that way regularly, as required 
by statute, as he did in these other cases in which | had bonds. Ido 
not think that when every man went up and told Mr. Bransford the 
same thing, that they paid under protest, that there was no protest 
mentioned when we paid under Coupon-Killer No. 1. I said a little 
while ago that Mr. Bransford had been in the habit, in previous years, 
of marking on the licenses of the several persons that it was paid un- 
der protest, but he excused himself from it in these cases, because he 
did not want to give any opportunity of showing the facts of the case 
under the instructions of the First Auditor. It was a habit 

page 25 - to mark on the licenses, but in this case he did not do it, and 
} excused himself in the way I have indicated. I have stated, 

when I was examined before, thatel did not remember being present 
when Pat Callan tendered, but some time afterwards there was some 
occurrence that refreshed my memory about it and ealled it to my 
mind, and subsequently stated in the case I was present when he ten- 
dered. I did not remember ft at first. | remember we deposited these 
coupons, al d paid tne m ney under protest. As | correeted my testi- 
mony at the last term of court, 1 remember being present at Pat 
Oallan’s case; | think most of what was done about these cases was 
done the first day or two. I think people, where they ran on a few 
days, were indicted, because t! ey did not take out license on the first 
day of the month. These cases did not extend over a couple of weeks. 
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I think, because they anticipated we would use coupons, they would 
be snapped up and indicted. I think the best evidence I have got of 
it is my book, that I might refresh my memory from. There may have 
been one or two. [|Objected to by Mr. Burronghs.| I find a whole 
page on referring to my book of tenders, on the 30th of April, and 
they commence there on the first of May, and | have no date after 
that. I think it probable one or two of these cases were along the 4th, 
5th, or 6th of May, but I do not remember warning people not to ex- 
tend them. They might have gone for six or eight days, probably; I 
do not think that much, because | warned everybody, because people 
laid themselves open to indictment. I would not exercise the same 
sort of particularity now, as I do not think so much attention is re- 

quired to their being prompt. I cannot remember though 
page 26 } how long the time extended, and think it was a short time ; 

that is the best I can say. 

Q. Mr. Larkin, I want to ask you this question: Did not Mr. 
Bransford say to you early in the morning, also when you returned the 
second time, that he would not receive coupons except for identifica- 
tion and verification ¢ 

Answer. No, sir. He did not say in the way I| have stated it in the 
early part of the morning that he would not do it, and he was very 
positive and vehement about it and very excited, that he would not do 
it; but as I have stated afterwards, it was but an hour or so afterwards 
that he did propose—I suppose he went to consult yoa—it I would 
deposit the coupons in those cases he would receive the money under 
protest and issue the licenses, but he had been very vehement and posi- 
tive in refusing to receive the money under protest in the early morn- 
ing. Mr. Bransford asked me to send for the parties, or it was agreed 
we should send for them, and they were dropping in after he made that 
offer, and the house was soon filled up. 

(). If he had made a declaration of this sort when half a dozen 
parties had applied for licenses, why did you think that that declara- 
tion would hold good to cover all the parties who would apply in the 
next two or three days? Why did not you apply it to the parties who 
were then applying and were present / 

A. I do not know how many days were occupied, but I had no difh- 
culty in making Mr. Bransford understand what | wanted, and went to 
him with that envelope “ with bonds” and that “ under protest,” and 
the party told him in my presence that these paid with the bonds 

) were wanted, marked, and sent to the court for indentification 
page 27 -» and verification, and these we deposited we paid under pro- 

} test, and he never made any objection to either of them, and 
governed himself accordingly. 1 have said about a thousand times 
there was a considerable crowd there. I do not think ! was very close 
to the applicants. I aimed to stand near enough to Mr. Bransford to 
post the client as to what he should do; not to pay the money first and 
tender the coupons afterwards, but to tender the coupons first. It was 
a matter | wanted to be particular about, and | posted myself, and 
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always took care to ascertain that my instructions were being obeyed 
and followed to the strict letter. This was done in each case in which 
I was present. I cannot testify as to when I was not present. Mr. 
Bransford came hack. in said if we would deposit the COU pPONs with 
him that he would then receive the mouey under protest, and I said, 
furthermore, that I rem nstrated with him; that there was no law 
which required me to deposit the coupons with him, and no law which 
justified him in receiving them on deposit, and I explained to him the 
different statutes al length. 

@. Had not you requested Mr. Bransford in some instances not to 
mark the coupons—on previous occasions / 

A. I do not see how that is possible that | could have ever told him 
that. I was always very particular to see that they were marked, be 
cause I did not thin ‘ | had the right to recover on them here, and the 
idea of sending coupons on here, whe 1] 
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looked like that. It had that appearance, think. Mr. Bransford had 
been putting them away for some time before | observed him. Mr. 
Bransford requested me to establish my office somewhere else ; I found 
| was in the way of the tax-payers, and | got away from there, just far 
enough to see that my clients followed my instructions, but I did see that 
Mr. Bransford was putting them in an envelope of that sort, and I did not 
object to it. Pat Callan’s case was attended to on the 30th April, I 
think. It is the seventh case. I do not remember that Mr. Bransford 
ever failed to give me a receipt, unless he did it upon this occasion, 
when we were very busy, and | did not stay to get any receipt. I do 
not know whether the other clients got receipts or not. I think I re- 
lied mainly upon the envelopes in these cases. Those with receipts, ‘I 
cannot say whether he gave them to me orto whom. I know it was 
Mr. Bransford’s habit, without my requesting it, to give a receipt in 
which coupons were offered for veritication, and a rule that he adhered 
to with great strictness, As to what occurred in particular cases, I 
cannot state except in a general way. That is an indication to me, and 
] suppose to Mr. bransford, that the money was paid under protest. 
The envelopes were not sealed. 1 sometimes, just for the purpose of 
facilitating the matter, would merely pass it to Bransford with my 
thumb on the coupous, and he, in every instance, took the coupons up 
and disposed of them, and passed back the envelope. 1 have a great 
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for my license to Mr. Bransford. Mr. Bransford refused those coupons; 
then | offered him money, and he refused the money; then I went 
down home, and, | reckon, had been there an hour or an hour and a 
half, something about that time, and I was sent for to go back up there. 
So I went in and took my coupons again, and offered them, when he 
told me that was all right; that isall arranged. I do not know what ar- 
rangements had been made while I was gone, and I paid the money 
under protest, and he took both money and coupons, and I went away, 
and he gave me a receipt for the license. He said he had made some 
arrangement. On the last time | went I made a deposit of money and 
coupons both. 1 don’t know why he refused to receive the money the 
first time. I tendered the coupons the first time 1 went, and told him 
| wanted to pay for my license with coupons, and tendered the coupons 
for that purpose. He refused them, and [ then tendered the money, 
and he refused that, and | went away. I was afterwards sent for, and 
brought back and deposited my coupons with Mr. Bransford, and paid 
the money under protest for the license. 

Q. Was that payment under protest made distinctly, so it could be 
heard, or how was it made? 

A. Yes, sir; Mr. Larkin told me to pay it under protest, and I did 
pay it under protest. He told me to come in, but I did not hear it, 
and went back on the platform. I went out tothe door. That was 
the first time I went. 

Q. I could not exactly get from you what passed. You were acting 
under the advice and guidance of Mr. Larkin as your attorney / 

| 
page 32 } to it. He was present on both occasions. Mr. Larkin told 

|) me to notice particularly what transpired on the payment and 
tender of the money, and told me to pay it under protest. 


| A. Certainly, | was; and he was there present and attended 


Cross-Examined. 


I do not know what case this is that is being tried now. 

(). This is Pat Callan against J. W. Bransford ; were you there when 
Pat Callan got his license / : 

A. I cannot tell you; there was a big crowd there in my own case. 

Q. Did you hear any contract or agreement between Mr. Larkin and 
Mr. Bransford with reference to this matter; if so, state what the agree- 
ment was ¢ 

A. No, sir; I did not hear it. Iwas there until Mr. Bransford went 
off to do something, and then | said | would not stay. I have testified 
twice or three times in these cases. : 

®. Are you not mistaken as to this, that Mr. Bransford made 
any remark after you went back, to the effect that it was arranged ¢ 

A. He told me it was arraiy’ i do not know whether I ever tes- 
tified to that before or not. | tendered the coupons, and told him I 
paid under protest, end he said, That is arranged. If I had not offered 


ig Ri aR 


Callan vs. Bransford, Treasurer. 93 


the coupons he would never have said anything about that arrange- 
ment. Iam certain that happened just that way. ; 

(). Can you acconnt for this, Mr. Tanner: It has been more than 
twelve months, and you remember and testify about it now, and did 
not testify last June, or last November, or last December ? 

A. I remembered it all the time. You never asked meabont it. Mr. 

) Larkin met me at the door and told me, You go in and pay 
page 33 } it under protest. I went right there and paid it under pro- 
| test. 

(). I want yon to go into detail. When you got to Mr. Bransford, 
you offered the coupons under protest and Mr. Bransford said it was all 
arranged / 

A. Yes, sir. That was in my own case. Ile received the coupons 
under protest. and I paid the money under protest right down. 

(). You never heard anything of the contract or agreement? 

A. There was a heap of talk around there. I think it was the 30th 
of April. I had been there once before. When I went the first time 
[ offered the coupons the same way as I did under protest, and he said 
he would not take them. Then I tendered the money, and he would 
not,take that. I am certain that isthe way he done. The second time 
that I eame back is the time he touk them inst as I offered them at 
tirst, and he took the money. 


Pat Callan. 


On the 30th of April, 1888, I went down to the treasurer’s office, and 
told Mr. Bransford 1 wanted to pay my license in coupons. He said, 
«T won't take them,” and then I offered him the money, and he said, 
‘TI won’t take the money either.” I said, * lt seems to me you ought 
to take one or the other.” 1 then went to Mr. Larkin’s and told him 
he would not take coupons or money. “ Well,” he said, “I will see 
you down there after a while and see if he won't take one or the 
other.” I went down there an hour or so afterwards, and | tendered 
the coupons and paid the money under protest when I went back. I 
told him distinctly that I tendered the coupons and paid the money 
under protest, and Mr. Larkin was standing right close up to me at the 
time. 


page 34 Cross-Examined. 


My recollection of my testimony is that it is like it was the last time. 
[ cannot tell you who was there when | paid. There were a dozen 
people, more or less. It was in the morning, some time about 10 or 11 
o'clock. I didn’t notice the time particularly. They were all stand- 
ing waiting tocome up. I handed my coupons to Mr. Bransford. | 
did not see him put them in an envelope. I do not know what he did 
with them. I was standing there. He took the coupons and laid them 
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on the counter and took the numbers of them. It might have been an 
envelope like that; I cannot tell. 

. Mr. Larkin has testified that there was an agreement between him 
and Mr. Bransford by which you could do this: That you could leave 
your coupons on deposit with Mr. Bransford and pay your money uD- 
der protest. I want to know whether you were present at that agree- 
ment / 

A. I know nothing about it. I have no interest in this case. I was 
not interested at the last trial more than I am now. Mr. Bransford 
said he would not take the coupons, and I offered bim the money, and 
he would not take it. On the last time I paid the money under protest 
Mr. Bransford did not say anything. I saw a dozen people standing 
on the porch. Mr. Bransford simply extended his hand, and took the 
coupons and money, and made vo response. 


Pt -_ 
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On the 30th of April, 1888, | went to Mr. Bransford’s office and paid 
for my license, and he did not want to receive the money or coupons 
or anything else, and 1 went back to Mr. Larkin’s office. | had a check 
tirst, and, it appearing that we might have some trouble, I went to the 
bank and got the check cashed, and got regular bank bills, United 
States money, and told Sam Withers we had to pay our money under 
protest, and wanted cash. I went back to Mr. Bransford’s after a cer- 
tain length of time, and paid the money and offered the coupons, and 
paid the money under protest. I handed Mr. Bransford the coupons 
and he took the conpons, and I handed him the money under protest. 
That is all I said. IL asked him for a receipt, and he said he wonld not 
give me a receipt except for identification and verification, and I went 
to Nowlin, and he gave me a receipt for the money. I asked him to 
receipt it under protest, and be would not do it, and Mr. Larkin was 
standing at the counter and told me Mr. Nowlia would not receipt un- 
der protest, and he said that is all right; we paid it under protest 
Mr. Callan and a good many others were present, also Mr. Lazarus. 


('ross-Examined. 


[ went up with Mr. Larkin. Ido not know what transpired in the 


Pat Callan Cube. don’t now an ything about the case of Pat Callan 
at all. 1 was not there when Mr. Branstord refused to take his money 
or the coupone. | asked h ior a receipt, and he would not give Mme a 
receipt except for identification and verification. I did not pay any 


| attention to what the words meant | remember that he said 
page ob - it. The first time | testified was last fall, I think [ was 
\ here one time and went home sick The judge told me | 
could go home. | do not know when It was [ remember nothing of 
last June. Mr. Larkin did not tell me he did not want me. I asked 
the judge if he would let me go home, as I was sick. I came to you 


RARE 9 A 
- 


Callan vs. Bransford, Treasurer. 25 


and told you I was sick. I was here a long time, but did not testify. 
The first time I testified was last fall. 1 do not remember Mr. Brans- 
ford saying anything in response to my saying | would pay under pro- 
test. I asked for a receipt and he did not give it me, and I went to 
Nowlin and got a receipt from him, but not under protest; he would 
not sign it under protest. 

(. Had you not heard Mr. Bransford say twelve months before that 
he had stopped giving receipts in cases ? 

A. No, sir; 1 did not hear him say that. 

(. Are you sure that Mr. Bransford made such remark to yon, that 
he was only giving receipts for identification and verification / 

A. I ain sure of that. I did not know anything of any other case 
than this. 

Re-Examined for Plaintiff. 


(. Mr. Burroughs drew out something about giving receipts, and 
made you answer. I don’t whether the stenographer got it. I ask you 
to repeat what was said about giving of the receipt under protest the 
year before; did he do it the year before ¢ 

A. He gave me a receipt the year before under protest. I have got 
the license and receipts at my office. 


page 37 Johnson. 


On the 30th of April, 1888, I went to Mr. Bransford. He would 
receive neither money or coupons. Mr. Larkin told me that he would 
bet he would take them. In an hour after that I weut back and he 
took it under protest. I paid him the money and got my receipt and 
the coupons with it. He took the money and coupons I said that I 
paid the money under protest, and I got my license. No receipt was 
given for the coupons. 


Cross-Examination. 


The first time I went I did not do anything. I think Mr. Larkin 
was—of course, he was there the first time. 1am not interested in this 
case at all. I cannot say that I authorized Mr. Larkin to bring suit 
against Mr. Bransford. Mr. Larkin was with me the second time. I 
got no receipt for the coupon, but got my license. We aimed to pay 
our money under protest. Mr. Bransford took the money under pro- 
test. Mr. Bransford knew I paid the money under protest, because I 
told him so. ILsaid to him that I paid it under protest. I do not 
recollect what he did say. Mr. Larkin was at my left-hand side at the 
time. I was thinking more of getting my license than anything else. 
He was bound to hear my remark about paying under protest. He 
answered, but I cannot recollect what he said. 

Q. Did you hear Mr. Bransford say at any time that he would 
receive the coupons in no other way except for verification and identi- 
fication ¢ 
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A. No; after I got my license, I did not gO back. I did not hear 
aby such remark as that. 
) _ Q. Did you hear any agreement entered into between Mr. 
page 38 > Bransford and Mr. Larkin / 
A. No, sir; 1 am not positive whether I was there when 
Pat Callan was. There were several in there. I do not recollect 
whether he was present at that time. 


Cheatham. 


I went to Mr. Bransford’s on the 30th of April, just about 2 or 3 
o clock. and tendered the coupons, and | paid the money under protest. 
Mr. Nowlin and Mr. Bransford were both there at that time. ss VW ell.” 
he says, “you will be sorry for this; your license will be higher next 
rear.’ That is al ‘vervthing that ssed. I think. Mr. Elli d 
year. iat is about everything that passed, i think. Mr. illot ({) 
was in the room. | think. at the time. but I am not positive. I pur- 
chased the license for a brother of mine, not myself. 


Cross-Examined. 


I cannot say whether Mr. Bransford or Mr. Nowlin made the remark. 
He said, “ You will all be sorry for this next year; your licenses will be 
probably higher.” Ile referred to paying with coupons. I am not posi- 
tive whether it was the 40th of April or the lst of May. Why I recol- 
lect so definitely what | said to Mr. Bransford was because of his remark 
tome. It made an impression on my mind, becanse if I was going in the 
business again my license would be higher. I might be attending toa 
transaction of this sort for myself sometime. I am interested in my 
brother to some extent, and that is how | kept it in my mind. I do 

recollect paying under protest. Heor Mr. Nowlin said in 
page 39 > response: “ ) ou will all be sorry for this; your license will 

probably be higher next year.” The remark was made in 
the office. I suppose Mr. lransford was responsible for who said it. 
They were not very far apart | was across the desk from Mr. Brans- 
ford or Mr. Nowlin. kither one who made the remark was bound to 
hear it. Mr. Bransford was close enough to have heard it. I do not 
know anything of this case of Pat Callan’s, and do not know about 
any agreement between Mr. Bransford and Mr. Larkin. My brother 
is not interested in this case, and | am not. 


Lazarus. 


On the 30th of April or Ist of May Mr. Larkin tendered coupons 
for me, and paid the cash under protest. That is all that occurred, 
that [ remember. I was present. Mr. Larkin was standing at the 
desk. It was the first time I ever tendered coupons. I handed him 
a check for the amount. | went there with my application for license, 
and had Mr. Larkin attend to it. 


Callan vs. Bransford, Treasurer. 97 


©. Why did you charge your mind so particularly with little things 
that were done and said, that could not appear to be of any importance 
to you! 

A. It was at that time. Mr. Bransford said nothing at all; he took 
the check and marked theapplication. I was there myself that morn- 
ing. Ido not remember what day, the 30th of April or 1st of May. 
I know nothing of the case now trying. I did not hear any agreement 
between Mr. Larkin and Mr. Bransford about this case. I am not in- 
terested in this suit that 1 know of. 


nage 40 Re-Examined by Plaintiffs. 


The first year I went there I think I paid cash; the second year I 
think Mr. Larkin tendered coupons for me. I was right close, and 
Mr. Larkin was with me in the office. I do not know about any ar- 
rangements between Mr. Bransford and Mr. Larkin at all. Mr. Larkin 
merely mentioned that he tendered the coupons in my case as in the 
other cases, and paid the money under protest. He had the coupons 
in his hands. 

,e-Cross- Examined. 


Q. Did anything arise when you were making your tender to call 
forth a remark of that sort, saying he was doing in your case just as 
he did in other cases / 

A. When I went to pay the taxes he said: Mr. Bransford, | tender 
the coupons in this case as in other cases. 

Q. In other words, did you see any necessity or reason why he should 
say “in other cases” ? 

A. I did not. 

Gregory. 


I was at Mr. Bransford’s office on the 30th of April or Ist of May, 
for the purpose of paying my brother's State tax. 1 tendered the 
coupons to Mr. Bransford, and paid the money under protest. He 
made no objection. He received both and issued the license. I handed 
him the money and coupons both, and told him I paid the money un- 
der protest. He received them both. I was waiting there until there 
was some other cases waited on there. I heard them all tell Mr. 

Bransford the same thing, that they paid the money under 
page 41 > protest. I do not remember any oftheir names. There was 

an understanding between me and Mr. Larkin that I was to 
pay my money under protest and tender the coupons and get the 
license. I got no receipt for the coupons. I only got the license. 


Cross-Examined. 


I have no interest in this case of Gregory vs. Bransford. I was not 
aware suit had been brought in my name. I made the tender myself 
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in Mr. Larkin’s presence. I had agreed with Mr. Larkin that I would 
do it this way. 

(J. Are you positive that you told Mr. Bransford that you paid under 
protest ; or is it probable that because you agreed with Mr. Larkin 
that you would do it in that way that you now think you did it that 
way ¢ 

A. I recollect very distinetly that I did say it; it was to Mr. Brans- 
ford. He made no reply at all. I did not see him put the coupons in 
envelopes like that [produced], I saw them go through his fingers as 
he counted them. Ido not know what he did with them. I know 
nothing about Pat Callan’s case. I did not hear any agreement entered 
into between Mr. Larkin and Mr. Bransford. That was before I got 
there. I heard some talk of it at the office that morning. I heard 
a report as to what transpired at the office that morning the first time 
I went down there. I heard several parties talking of it. I was not 
present, and did not hear anything of the agreement myself. I was 
not present at the time the licenses were gotten out in this case we are 
now trying, and know nothing about it. I think it was either the 30th 
of April or Ist of May, I don’t know which. 


page 42 Re-Examined by Plaintiff. 


I heard them talking of the controversy to receive the coupons and 
money that had oceurred in the office that morning. It was talked by 
several parties in the room, and I suppose he could have heard it if he 
could hear anything at all. [| was not aware of what transpired that 
morning until | got there and heard the parties talking. 


realy. 


When I went down on the 50th of April or Ist of May to Mr. Brans- 
ford’s office, we tendered our coupons, and he refused to take them, so 
we went home and come back in the evening and tendered my Coupons 
and paid him the money under protest. He received the coupons and 
money both. I never paid any attention to anybody else’s business but 
my own. I cannot say how many were there. I am sure I told him 
that 1 paid him that money under protest, and he received the coupons 
and money. I have given that statement up here once or twice before. 


« 
a 


Cross-Examination. 

I tendered the coupons and paid the money under protest. If I tes- 
tified before that 1 paid the coupons under protest 1 meant I paid my 
money, and must have got it backwards. I cannot say what Mr. Brans- 
ford said in response; | did not pay much attention. I said, I want to 
tender my coupons and pay my money under protest. I spoke that 
loud as 1 am now speaking. He made no response that I could hear. 
I cannot remember that I saw Mr. Bransford take the coupons and put 
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| them in an envelope like that. When I was there in the 
page 43 } morning he would not receive them. I cannot say for cer- 

| tain whether he said it or not about verification and identifi- 
cation. ‘There was a crowd talking outside. I know nothing about the 
Pat Callan case. If I heard any agreement between Mr. Larkin and 
Mr. Bransford, I did not pay any attention to it. I cannot say for cer- 
tain. I cannot testify as to any arrangement; I have no interest at all 
in this case. I never did take much interest in it. I did not suit 
had been brought against Mr. Bransford. I did not know about a suit. 


Thomas N. Larkin. 


[ assisted my brother, W. W. Larkin, on the 30th of April, 1888, 
and also on the first of May, and I counted out the coupons for must of 
the men. We had two kinds of conpons, one with bonds and one 
without bonds, and the coupons without the bonds it was our under- 
standing to pay under protest, as we had no bonds, and the others are 
sent for identification and verification, because we had bonds to prove 
them. I was in the office, and I suppose some six or seven men—l 
don’t know who they were—went out with my brother, and in a few 
minutes he came back and said Mr. Bransford had refused to receive 
even money under protest. [Objected to.}| Afterwards, in the after- 
noon of April 30th, | went down, under instructions from my brother, 
with some parties, and offered the coupons, which Mr. Bransford re- 
fused, aud then tendered the money under protest as the others were 
tendered, as per agreement with W. W. Larkin. I understood the 
} agreement from him, not from Mr. Bransford. I reiterated 
page 44 } the agreement: These coupons are to be deposited and kept 
here according to the agreement, and these others are to be 
sent up. I had the bonds for those, and so made tle distinction to Mr. 
Bransford that some were not produced and some were to he sent up 
for verification. I do not know how many parties | went with. It was 
understood with us that he or myself shoula come. I went there prob- 
ably two or three times. I did not go with Mr. Pat Callan. He went in 
the morning, about 11 or 12 o’clock. I tendered the money under pro- 
test, and referred to the agreement, and drew a distinction between the 
coupons. I was perfectly aware of the distinction, and knew how to 
transact it. We had two kinds of con pons—at least, the same kind of 
coupons, but with one we had bonds and the others we had not bonds 
with coupons. I handled most of the coupons in the office. We kept 
the bonds that we had coupons toseparate from the coupons we had no 
bonds for, and it was understood that the coupons that we had no bonds 
for should be paid under protest, and they were so received by Mr. 
Bransford every time I carried them down there, because I reiterated 
and referred to the understanding, and I had the coupons with the bonds 
—at least, I did not carry any bonds down there, but I knew we had 
the bonds, and they could be got at. I reiterated and told Mr. Brans- 
ford I wanted these coupons sent up to the court; the other coupons 
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that we deposited, according to the understanding between him and 
William, as I knew we had no bonds to prove the others, and I knew 
it was an understanding between my brother that these coupons should 

) be deposited there to keep Mr. W. W. Larkin from de- 


page 45 + positing them twice. He had about $15,000 or $18,000 
}in the bonds, and we langhed about it. I dont know 


whether Mr. Bransford heard me or not. They were fixed up in 
the oftice Those with bonds are the ones I told Mr. Bransford 
would be sent up for identification. These are paid under protest, and 
as far as | know were marked “under protest” before they left the 
office. We had a good many cases. We put them in envelopes and 
fixed them that way because we wanted to keep them separate, and we 
put them there as a guide for Mr. Bransford. We brouglit these envel- 
opes back. Mr. Bransford had the envelope every time. The coupons 
were sometimes in them, and sometimes I think we took them out. We 
always handed the envelope to Mr. Bransford, and he took his memor- 
anda from them. lle gave no receipt. I never demanded a receipt 
from Mr. Bransford. | know very distinely that I reiterated and 
alluded to the agreement, and Mr. Bransford seemed to understand, 
and he did not say anything to the contrary; he did not say, I have no 
agreement. | reiterated the agreement between my brother and him- 
self as to the understanding, and he did not dissent to take the money 
poney always under protest, and knew what 


under protest. I paid the n 
I was doing, because wi | talked the matter over in the office. The 
coupons we had no bonds for, the money had to be paid under protest. 


I knew that. I went down there, and was very particular, and went 

over it with Mr. Bransford, and knew it was a matter of im portance 

that this should be transacted intelligibly. I was so particular about 

the thing that on one occasion | had coupons with bonds and coupons 

without. I handed them to Mr. Bransford and he misunder- 

page 46 > stood me, and he asked me over again and he made a memo- 

randum, but I saw him tear up an envelope as if he had,made 

a mistake and put one coupon over, and he asked me over again and I 

reiterated, to keep him straight: These coupons I deposited and the 
others are sent to the court for verification. 


Cross-Examined. 


Most of the entries in that book are in my handwriting. As a usual 
thing, I fixed up the coupons in the envelopes and made the entries in 
the book before I went to Mr. Bransford. I did not leave the envel- 
opes with him, because | wanted them as a memorandum for myself 
and brother. My brother told me to bring them back myself. My 
books were a memorandum, I know, but my orders were to bring back 
the envelope. We brought them back on account of the endorsement 
in the middle of the envelope, I believe. Mr. Bransford took them 
and used them for his purposes, and then handed them back. I say 
that, as far as I know, those entries were made before they went down 
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to Mr. Bransford. I have recollection that-most of them were there. 
and if it was left undone it was an inadvertency. I did not make any 
entry on the back. There may have been some it was not on. Mr. 
bransford took the coupons out of these envelopes and handed them 
back to me, and I took them back and put them in a drawer in the desk 
as a memoranda. Mr. Bransford examined them and returned them to 
us. That is the only object lsaw. I did exactly as | wastold. I went 
on two or three occasions and returned again. I recollect especially J. 
J. Reynolds and Mr. Furguson, and reiterated this contract, as [ under- 
stood it, to Mr. Bransford. I told Mr. Bransford: *“ These coupons we 
have no bonds for; we pay the money under protest.” The 

page 47 } word “deposit” had been put in my mind by what Mr. Larkin 
) had repeated as coming from Mr. Bransford, and 1 remarked, 

“T want to deposit these coupons according to agreement or understand- 
ing with my brother.” I paid several of them with bonds, and several 
without. I have alluded to this cireumstance when I have testified be- 
fore, beeause I transacted the business and did it as I was instructed. I 
was not present when Pat Callan’s case was attended to. I counted out 
the coupons for him. I did not know abont the agreement between 
my brother and Mr. Bransford, except what I heard from my brother 
in conversation with Judge Latham, and then I understood it well, and 
we debated the question at interviews, and | went down there under- 
standing that to be the agreement. Mr. Bransford did not tell me he 
had not an agreement with Mr. Larkin; he did not tell me he had an 
agreement with Mr. Larkin. Mr. Bransford simply said “ Yes,” and 
took my coupons, which left the impression on my mind just as strong 
as if Mr. Bransford had said it. I went down to carry out the under- 
standing, and Mr. Bransford did not say, “I did not have the under- 


standing.” He simply took and carried out my understanding in his 
acts. | understood a certain matter to be an agreement, and | went 
down and reiterated to Mr. Bransford that agreement, and Mr. Brans- 
ford never said anything but what carried out my understanding of that 
agreement. It was on the 30th of April I offered the coupons to Mr. 
Bransford. Generally he has a way of putting his hands out to take 
them, while I said, “ Here is the money; the coupons I will deposit as 
per agreement.” I paid some on the evening of the 30th of April; I 
don’t know how many. So many men came in the office; some made 

an impression on my mind and some did not. I went down 
page 48 } once or twice in May. I went down with Mr. Plunkett on one 

oceasion, and we had some cases for him, which are marked 
“P” on the book, and Mr. Plunkett went with me to see that they 
were paid right. There were always two of us went together as a 
general thing. It was on the evening of the 30th when I paid J. J. 
Reynolds. I paid more licenses with coupons with bonds than I did 
without the bonds. I do not think I paid more than two or three with- 
out bonds. I cannot recollect whether I paid more than that or not, 
but I paid several with bonds. I know on one occasion I had two 
batches. 
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Plunkett. 


[ had some cases of my own, which I turned over to Mr. Larkin. 
I cannot tell whether they were any of these cases without refreshing 
my mind from the papers. We were fixing them up in the office with 
little envelopes, and these cases that he was fixing for me he gave me 
to carry down to Mr. Bransford, as he was very busy, and it was late 
in the afternoon, and wanted to go down before Mr. Bransford closed 
up. Here is one case [ remember. I put my name on that at that 
time. That is exactly as | carried it to Mr. Bransford. [Read “ W. J. 
Irwin (7) license-tax 30,” “ under protest,’| I put “C.'T. P.” to refresh 


my memory. I suppose Mr. Larkin kept them for reference. He was 
in there when | carried it down there. [Mr. Burroughs objects to 
above testimony as irrelevant.| I am satisfied it was very early in 
May—probably the firet week, because we were hurrying to get the 
cases in. [Plaintiff reserves the right to bring back witnesses after 

) production of the books] IL went down there and told Mr. 
page 49 + Bransford that | would tender these coupons as Mr. Larkin 

had done, and tendered the coupons and paid the money un- 
der protest. He would not give me a receipt for it, except in case of 
identification and verification. ‘There was a direct allusion to the ar- 
rangement that he had with Mr. Larkin. I stated to him that I wanted 
to pay under protest, as Mr. Larkin had in other cases. I carried this 
envelope down. I remember the case because | made the note on it. 
It is my impression I asked for a receipt, and he said we only give re- 
ceipts where they are for identification and verification. I always got 
receipts in those cases where I tendered for identification and veritica- 
tion. There was no question about that at all. 


Cross-Examined. 


I think I have said before on this witness-stand about verification 
and identification. I think I took coupons duwn there in one or two 
cases—two cases in all. 

Q. You say that on all the envelopes there was written, either“ with 
bonds” or “under protest.” How came you to take that down at one 
time, and took one other down for Mr. Larkin / 

A. The same evening, my impression is, | took down one other case. 
I took this down because it was a case of my own. I went to get him 
to furnish the coupons. He paid coupons against my judgment, as I 
paid my own with the bonds, and I did not want to use the coupons 
when he could not produce the bonds. He took the responsibility. I 
saw them in his office. I was not present when he made the tenders 
to Mr. Bransford. Ido not know anything of this case that we are 
now trying of Callan’s. When I tendered them to Mr. Bransford I 

told him that this was one of Mr. Larkin’s, and that I ten- 
page 50 > dered them and paid under protest. I cannot identify those 
envelopes, but some of them I have made memorandums on. 
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Those were my cases, and are marked “ with bonds.” I did not make 
that memorandum of June 6th, 1888. That is my handwriting and 
those are my initials. I put my initials on just to refresh my memory 
when paid under protest. I remember distinctiy making the Irwin trip. 
[do not remember especially taking any down for Mr. Larkin on 
another occasion. I remember making this memorandum. I did that 
when | turned them over to Mr. Larkin. 


M. Kegney. 


I was concerned in the payment of the license tax last year. It was 
the liquor-license tax that I paid. It was the regular license day. I 
tendered the coupons and paid under protest; at least, Mr. Larkin 
mentioned that to Mr. Bransford. I heard him mention to Mr. Brans- 
ford that he tendered the coupons for my license and paid the money 
under protest. I was standing at the end of the desk, and he spoke 
for me. There were a good many there paying tax. I don’t remember 
who. It wasin the evening,if lam not mistaken. I do not remember 
the amount of the tax ; it was for license. 


Cross-Examined. 


I do not know what day it was ; I think it was the first of May. I 
know nothing about Pat Callan’s case. I did not authorize any one to 
bring suit against Mr. Bransford. Mr. Larkin spoke for me, and said 
to Mr. Bransford he tendered the coupons and paid the money under 
protest. I did not hear him say anything in — He was giving 
his attention to some papers, and I did not hear him say anything. 


page 51 >» Ferguson. 


I was doing business with J. J. Reynolds, my partner, in the liquor 
business, at Ninth and Lynch street, and | went to Mr. Larkin’s olea, 
on Main street. Mr. Thos Larkin and myself went to Mr. Bransford’s 
oftice. I went back. Mr. Larkin said to Mr. Bransford, “1 pay this 
money under protest.” 


Cross-Examined. 
Mr. Reynolds, Mr. Larkin, and myself went down. Mr. Larkin said 
to Mr. Bransford,“ We pay this money under protest.” I did not see 


any coupons. Mr. Bransford handed the license back. It was Mr. 
Larkin, not the lawyer. 


J. HH. Jackson. 


At the last gone May, 1888, I remember going with Mr. Larkin and 
tendering coupons for me to Mr. Bransford, and giving him money. 
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He refused my coupons first, and we paid the money. He afterwards 
took the money and coupons both. know nothing about what was 
said or done. ‘The money was paid under protest ; that is what he told 


Mr. Bransford at the time, that he paid the money under protest. 
Cross-Examined. 


I think it was the second day of May. If I am not mistaken the 
first of May was on Sunday. I know nothing about the case of Pat 
Callan. I know nothing about any agreement between Mr. Larkin and 

—s Bransford. [am sure I heard Mr. Larkin say when he 

page 52 > paid my license that he paid it under protest. That is the 
only time 1 was there. He refused to take them when I was 

there. He would not take them. and I gave them to Mr. Larkin. He 
offered the coupons first, and he refused to take them. I had money, 
and he told me he would pay him under protest, and he took the cou- 
pons and the money 


7 
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a % Langley. 


[ applied on the second of May to Mr. Larkin for coupons, and after 
getting the amount from him, he said to me, “I will put them in en- 
velopes, and will go with you to Mr. Bransford, and we will tender 
them under protest.” ‘When we got down to Mr. Bransford’s I heard 
them all in conversation, but did not notice what it was—I suppose in 
relation to the coupons, and afterwards you said to me, “ Langley, come 
up and pay your money.” [came up then and counted out my money, 
one hundred and some odd dollars, to Mr. Bransford, and what he did 
with the coupons afterward I do not know. There was nothing said 
about the payment of the money, more than Mr. Larkin told me to 
pay, and [ paid. I do not know what transpired between Mr. Larkin 
and Mr. Bransford. 1 was under the impression that he was tendering 
coupons ; afterwards he said, “ Come up and pay your money.” 


Cross-Examined. 


I know nothing about Pat Callan’s case. I did not know I hada 
suit here against Mr. Bransford. I did not authorize one, and did not 
know it was brought. 


page 53 Re-Examined by Plaintiff. 


I did not expect to pay coupons and pay money and get nothing 
back. I thought the tendering of the coupons was necessary, and I 
would get the money back ; if they took the coupons, they would not 
take the money, and so | carried both. I have seen that envelope be- 
fore. It is the one Mr. Larkin put coupons in. 
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Re-Cross-Examined. 


I assigned my claim to Mr. Larkin on the day that I got the coupons, 
before this suit was brought. I do not know exactly that that is the 
same envelope, but it resembles the one I presented to him. I know it 
was a yellow envelope. I think that is Mr. Larkin’s handwriting. I 
cannot say that I am familiar with it. Mr. Larkin had it in his hand 
all the time. When he was fixing it up I was standing right over, 
looking at him. I think I read what was on the back ; a certain amount 
of coupons, and the deduction, I believe. I think there was nothing 
else on the back. Mr. Larkin had called my attention to the color of 
the envelope. I went over and got an envelope, and he said, “ Get 
the yellow one,” and he made a memorandum on it in my presence. I 
think that is the envelope. I did not notice whether that “ under pro- 
test” was written on it or not. I looked to see what amount of money 
I had to pay. I heard him say before coming from the office that we 
would. go down and pay it under protest. He said, “ Now, let us go 
down and tender this under protest for you.” 


page 54 ©. H. Parsons. 


I went to Mr. Bransford’s office with Mr. Larkin to get a license with 
coupons. We tendered the coupons and paid the money under protest. 
[I think it was the second of May. 


Cross-Examined. 


Mr. Bransford did not say anything. Mr. Larkin made those re- 
marks to Mr. Bransford. Mr. Larkin handed me the coupons. I do 
not know anything of this case of Pat Callan’s. I am not aware that I 
have a suit against Mr. Bransford. I made that assignment the same 
day as | got my license. 


Plaintiffs introduced extracts from books of treasurer showing trans- 
actions on 30th of April. 


Extracts from journal of W. W. Larkin, containing assignments of 
claims, put in evidence on order of judge. 


Plaintiffs read letter of 30th of April, 1888, to Col. Morton Marye. 
Auditor of Public Accounts; also, copy of telegram as made by Thomas 


Larkin. 


page 55 Defence. 


J. W. Bransford, being first duly sworn : 
Q. A letter has been introduced here, dated the 30th of April, 1888, 
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written by you to ¢ Morton Marye. I want you to look at that let- 
ter, or copy of letter, and state what transpired between you and Mr. 
Larkin, and whether that letter was written before receiving the con- 
pons or money ¢ 

A. This letter was ten late in the day. It contains my weekly 
statement with the Auditor, which I have to make every week (every 
Monday) of all money eived on the part of the State. 

Q. Mr. Bransford, | notice here “ parties have commenced this A. 
M. to tender coupons and ney under protest, which I refused, and 
they will not leave thu pons to be presented in court by me,” &e. 
When you wrote that letter had they commenced paying the money 
and giving to you the coupons, and getting out the licenses / 


A. They had. I had received some of them. In the early morning 
when they commenced to tender coupons I refused them positively. I 
refused to receive them under protest, and I refused to receive the 
money also under protest that is, | refused to receive Coupons with 
the money under protest. 

They have testified about two different times that they went to 
your office on the 30th of April. The first time they went they did 
not leave the coupons or money, but the second time they did leave the 
coupons and money 

A. ge gs [ had proposed to receive the coupons under Coupon- 
Killer No. 1, which required their paying the money and my receiving 

Pe coupons for identification and verification. T hat was my 
page 56 > proposition after | went to interrogate you. I strictly ad- 

hered to that purpose and none other. I positively refused 
to receive money under protest. 

@. Did you receive from this party, Pat Callan, or any of these other 
parties who have testified, who got out their licenses, coupons and 
money in any other way except under Coupon-Killer No. 1 ¢ 

A. I did not, sir; I think Pat Callan tendered this envelope in per- 
son. Mr. Larkin tendered some in person. 

Q. I want you to tell the jury, if you received them ander Coupon- 
Killer No. 1, what you did with the coupons / 

A. I received them and put them in envelopes, and those that I did 


not mark I did it at the request of Mr. Larkin, because the coupon: 


would be mutilated. I had treated coupons that way before for Mr. 
Larkin. I received a good many from Mr. Plunkett that I did not 
mark at all. The envelopes | used were such as that produced. I did 
that then and there in the presence of the parties. It was right before 
them. There was nothing to prevent their seeing them. 


| Mr. Bransford then showed position of parties in regard to his desk. } 


Q. 1 would be glad if you would state to the court and jury what 
conversation, if any, you had, or agreement, with Mr. Larkin on the 
30th of April. He says that you had an agreement with him. State 
whether you had one or not, and, if so, what the agreement was ? 
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A. If I had an agreement I never heard of it to my knowledge. 1 
had no agreement with him. ‘ 
Q. Did Mr. Larkin and the parties he earried with him, 
page 57 » when he first went to your office in the morning, adhere to 
\ their first purpose, or did they change and proceed some other 
way ¢ 


( /bjected to. 


A. My recollection of the matter is the parties came in, and possibly 
some of them may have proposed to pay under protest, but in every single 
instance in cases in which they proposed to pay under protest I declined 
to receive it. I received coupons under Coupon-Killed No. 1 and re- 
ceived the money. If that “ under protest” was on the envelopes I do 
not remember it. I did not observe “ under protest” on any of them. 
[f it had been written on them I think [should certainly have seen it. 
| placed the coupons in envelopes of this kind in every single instance, 
and the parties themseves saw me place them in. I then sent them up 
to the judge of this court. I have had no control over them since. 
They were sent to the judge in a few days, 1 think. He said he had 
no place to deposit them conveniently, and he would prefer my taking 
charge of thein until some other time. Mr. Cooper, who, it seems, had 
the management of those that were deposited with Mr. Larkin by Mr. 
Royall, he was here to get those and take them down to Richmond. 
Part were selected out, and he punched them, and left others in your 
custody until some future time. 

(). Mr. Bransford, did you hear Mr. Callan, when he presented the 
coupons in this case, state that he paid under protest. 

A. I did not, and if I had I should have refused the money and con- 
pons. I did not hear any of them say it. 

(). State whether anything was said or done which indi- 
page 58 > cated to you that the coupons were tendered and the money 
paid under Coupon-Killer No. 1/ 

A. This was done for several days after the most of these cases had 
been tendered. Mr. Larkin said that there were some coupons in some 
of those cases that he wished to exchange for later dates. He came 
down and requested the privilege of abstracting those and replacing 
others of same sia, and I gave Mr. J.arkin the entire batch of envelopes, 
and he went over them and selected out such as he did not wish to ex- 
change, and replaced others of the same denomination and of the same 
amount. 

(). I want to know if there was anything said or done at the time 
these several tenders were made that indicated that the parties were 
not proceeding under Coupon-Killer No. 1 ; did they say or do anything 
at the time ? 

A. They said or did nothing that I recollect. 

(). I believe that two of them, Mr. Plunkett and Mr. Piggott, asked 
for receipts, and you said you only gave geceipts where the tender was 
for verification and identification / 
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A. That is very true, but Mr. Larkin had declined to receive receipts. 
I understood it as Mr. Larkin stated it. [le tendered them for verifica- 
tion and identification. As to the coupons being marked, he requested 
that they should not be marked on account of being mutilated. I kept 
the coupons all together. I did not receive coupons except for verifi- 
cation and identification. | have received some under protest, and 
have always stated it in the license or receipt. 

(). What did you do with them ! 

A. I paid the money back. 

Q. What did you do with the coupons that you received 
page 59 » under protest / 

A. I did not receive the coupons at all; I received the 
money under protest. | never have received coupons and money at 
the same time when money was received under protest. They some- 
times paid under protest and did not leave coupons with me; they 
tendered and then paid under protest. I declined to receive money 
under protest. About two weeks before I had paid Mr. Larkin $8,777 
in money in licenses that I had received under protest. 1 received the 
money under protest. ‘The license is paid under protest. 

(). Did ever anybody before offer to pay you under protest and at 
the same time allow you to keep the coupons ! 
A. No, sir; none that I know of. 


Cross-Examined. 


That letter of 30th April contains a statement of my collections up 
to Saturday night. I think it was written late ih the day, because we 
generally keep the letter open until the middle of the day. The letter 
may have been written early in the day, but the postscript was not 
added. 

Q. This letter says, “ Parties have commenced this A. M. to tender 
coupons and money under protest, which | refused, and they will not 
leave the coupons to be presented in court by me.” That is the fact ? 

A. Yes, sir; I telegraphed about that afterwards. I received a reply 
and it did not amount to a row of pins. I went down to Mr. Larkin, 
and proposed to receive the coupons and money under Coupon-Killer 
No. 1, and he consented to it. It was he who changed. 

Q. Mr. Larkin says that in all these cases where he paid 
page 60 > them at all he paid them under protest. I understand that 
is not so? 

A. No, sir. 

Q. John D. Tanner, Mr. Bigbee, Mr. Johnson, Thomas Larkin, Mr. 
Phealey, Mr. Ferguson, Mr. Jackson, Mr. Langley, Mr. Plunkett, Pat 
Callan, all say they paid under protest ? 

A. I did not hear them. If I had heard them I would not have re- 
ceived it. I thonght I had the right to refuse money paid under protest. 
I went to Mr. Burroughs, and he suggested that I should receive them 
under Coupon-Killer No. 1. 
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(). Did you have any difficulty when these parties came down there 
to pay that morning? Did you have any ditliculty about receiving 
coupons under Coupon-Killer No. 1 ? 

A. They said nothing about paying under Coupon-Killer No. 1 ; they 
wanted tu pay under protest. I did not suggest that they pay under 
that No. 1. I did suggest it to Mr. Larkin later in. the day, and he ae- 
quiesced and paid under Coupon-Killer No. 1. That is my under- 
tanding. That is my book and here is where I recorded the 
transactions on that day. I began with Bigbee & Brother. That is 
the tirst item on that day. I marked it “L” coupons. Mr. Phealey is 
the next man on the list. I marked that “L” coupon. That “L” 
means Mr. Larkin’s coupons. The next is Pat Callan’s, and that is 
marked “L.” The next is Wood (%), then Lazarus, Tanner, Gregory, 
Margrey, Johnson, John Helbig, Rh. H. Archer, Guggenheimer, Par- 
sons, Jackson, Langley, Cheatham, L. E. Smith, R. 8. Terry, L. M. H, 

Spencer, and Johnson, all marked “L,” and then you skip 

page 61 > over, and then Manning with “ L” under it, nothing else, and 

then Mat Burn and others with “L,’ and so on. Mr. Ptun- 

kett then presented Beasley’s and Ainslie & Co., in each case “cut from 

the bonds.” All Plunkett’s were “cut from the bonds.” Larkin re- 

quested that they be marked, and I put them in that envelope because 

he requested me to do. I presume that is the envelope. In John W. 

Curley’s case—in every case these coupons were marked. In these 

eases I marked them because he told me to mark them, and the others 
I did not mark because he told me not to mark them. 

Q. The law says that whenever any tax-payer or his agent shall ten- 
der to any person, &c. [read from act. Jan’y 14,1852]. That is the law 
that you are bound to obey. 


( bjected to. 


Q. You let Mr. Larkin dictate to you your duty under this law? 

A. They were his coupons and his property ; he had the right to dic- 
tate to me. That was done in every case. 

Q. In the case of Gilliam & Co. Larkin marked, J. J. Reynolds 
Larkin marked, J. H. Ford Larkin marked, &c. In every case it was 
done by his direction ? 

A. Yes, sir; in every single instance. 

Q. And yet he told you that he wanted these coupons presented un- 
der this law; he wanted to avail himself of this law for the purpose of 
having those coupons received for those taxes ? 

A. That is my idea. As to their being marked, that is a thing of no 
consequence, because such things have occurred before. 

(). Did you understand these coupons that were delivered to be 
marked were coupons for which he had bonds ¢ 

A. No, sir; I did not know whether he had the bonds for the cou- 
pons or not. 
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(. And yet you say that in the morning you refused to 
page 62 } receive, and in the afternoon you did receive them, but 
| received them because he changed his mind and you did not 

change yours? 

A. I would not receive Mr. Cooper’s or Mr. Larkin’s either, under 
protest. 

(. The coupons were never given to you under protest, but the 
money was paid to you under protest / 

A. The money and coupons,together I would not have received 
under protest. There was nothing that I considered as instructions 
from Richmond. I telegraphed to know what I should do. What he 
told me to do did not amount to anything at all. 

Q. You did not know what to do yourself, and you called upon your 
liead man to tell you / 

A. He had not authority to tell me what to do; he told me what he 
would do. 

Q. Don’t you remember, Mr. Bransford, that Mr. Marye telegraphed 
you that if these parties tendered their money you were bound to 
receive it? 

A. I do not know; I did not consider it as instructions, and did not 
go by it. Ithought possibly that he would tell the Attorney-General, 
and send me instructions from him. That is the only kind of white 
envelope I had in my office at that time. We have another kind now, 
addressed to His Honor, Judge Diggs. That was the only coupon en- 
velope we had. These parties all came in the morning and told me 
what they wanted to do. At first they wanted to pay under protest, 
and I would not receive it. They never paid under protest in my hear. 
ing in a single instance. I don’t know whether they charged their 
minds or not, but they did not tell me they would not pay under con- 

pon-killer. They all went away and all declined to pay. | 
page 63 » would not receive it. Later in the day they came back and 
paid under Coupon-Killer No 1, as I understand it. It was 
reiterated over and over again in the office that these things were paid 
under Coupon-Killer No. 1, and no money would be received under 
protest. Those are Mr. Larkin’s envelopes. They have been in his 
possession all the while. I saw them. I did not observe anything 
about “under protest”? on them when they came to me. Mr. Larkin 
handed me the coupons, and | took them. _1 reckon my memorandum 
corresponded to this memorandum . 

Q. Did not Pat Callan band you this envelope in the form in whieh 
it now is 

A. Not with that endorsement on it. 


By Mr. Burroughs: Mr. Brausford, have you any of this money in 
your hands now / 


Objected to. 
A. No, sir. 
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page 64 | Horner, of the Western Union Telegraph Office, 
Lynchburg. 


Q. We have asked you to produce copies of two telegrams—one sent 
by Mr. Bransford to Morton Mayre from Lynchburg, and the other 
received from Morton Mayre from Richmond on the 30th of April. 

A. They are destroyed. We send them every six months to New 
York, and they are destroyed. 


page 65 > W. D. Nowlin, for Defendant. 


| was present when Pat Callan and the other parties came to the 
oftice on April 30th last year. I see from the books that I entered it 
up. When Mr. Larkin first came down to the office I was notin. I 
was there when the transactions were made in which Mr. Bransford 
said that he would only receive the coupons for identification, and 
would not receive money under protest. I am going by the date on 
the book ; it must have been the 30th of April. I do not recollect any 
particular response by Mr. Larkin to Mr. Bransford’s remark ; it seems 
he had made up his mind to follow Mr. Bransford’s plan, and went 
home and paid accordingly. [Last part of this answer objected to as 
not responsive to any question asked witness, but admitted by the 
court.| The envelope produced and shown to me was altogether the 
sort of envelope we used by us in that case. We only used that kind 
of envelope where coupons are for identification and verification. 
These were handled in the presence of Mr. Larkin and other persons 
and the coupons put in as the case came up. Mr. Larkin and the 
others could have seen them put in the envelopes and marked that way 
[referring to mark on envelope.| They could not help seeing; they 
were close to them. They did not make a word of objection. Mr. 
Larkin made no objection. The coupons were tendered and the money 
paid to Mr. Bransford while I was writing, and I did not hear a single 
remark of the kind made that they were offered under protest after 
they got the point settled and fixed up. I do not remember a single 
instance in which it was said that they were paying under protest. I 
recollect this, that I made a suggestion on several occasions. 

page 66 > * This goes along with the others under No. 1, or under re 
test, or for identitication,” and Mr. Larkin said Mr. Bransford 

and myself understand each other, and we do not want you. I did 
not hear any agreement between them any further than Mr. Bransford 
said distinctly that he did not intend to receive them in that way—that 
is, under protest. Mr. Bransford summed up the coupons to see that 
they agreed with Mr. Larkin’s estimate, and placed. them in these en- 
velopes. That is the envelope that Pat Callan’s was putin. That is 
Mr. Bransford’s handwritiog. I brought that into court. [Objected 
to.} I did not bring that this morning. I donot know how it got 
here. After the coupons were put in these envelopes and marked, they 
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were sealed up and kept in the safe until they were ready to be de- 
livered to the judge, and then I brought them and delivered them to 
the judge, and have his receipt now in my possession. [Receipt pro- 
duced.| The plaintiffs in these suits commenced paying on the 30th 
of April, and they reached along into May. [By the Court: The 
receipts will not be allowed in evidence, as they have nothing to do 
with the case. This ruling excepted to by plaintiff.] I do not re- 
collect the number of cases. I think they are all listed down. There 
were a great many cases that come up on that occasion during the time 
that they were paying, and I cannot answer without referring to the 
receipts. Mr. Plunkett brought some bonds in and cut the coupons 
off in Mr. Bransford’s presence. We kept them all alike, kept them 
all together, and brought them here together, and some were accepted, 
and some the judge told me he had no place fur keep them in, and 
awe me to bring them back until they needed them. [That 
page 67 > part about what the judge told him to be struck ont. | 
Q. Mr. Nowlin, some of the witnesses for the plaintiffs, 
including Mr. W. W. Larkin, testified that these batches of envelopes 
were used in making tenders of these several claims. I would be glad 
for you to look at those envelopes and state whether there was any 
mark on them as you see written across the middle. ft is admitted 
that these envelopes are in evidence. | 

A. I did not notice the envelopes particularly, because I was entering 
up the applicants on the book at the time, although I saw the envelopes 
lay there. I do not recollect to have seen any note across the middle, 
and at the same time I could not say that it was not there, because |] 
did not notice them. I did not see any writing “under protest.” I 
saw no writing at all. If it had been written on them, it would seem 
to me that I would have seen it on some of them. 

(. One of the witnesses, Mr. Cheatham, testified yesterday that 
when he applied for his license he tendered his coupons to Mr. Brans- 
ford and paid the money under protest, and that you were standing 
close by him, and so near to him that you might have heard what he 
said; that he paid the money under protest; that he turned to you to 
get his license fixed and get his receipt, and that you remarked to him 
that he would regret this, that their licenses would perhaps be higher 
next year, indicating to him that you heard the remark “* paid under 
protest.”” I mention this circumstance to refresh your memory ; do you 
remember any such conversation, and, if so, what did you mean by the 
license should be higher ¢ 

A. I do not recollect making a remark of that kind. I have made 

) this remark in using coupons at all that it would result in an 

page 68 » increase of taxation for licenses. I do not recollect hearing 
Mr. Cheatham say anything about “under protest,” or a 

single individual making any remark that he was paying under protest. 

Q. Take that book and look at those entries, and state whether there 
is any mark to distinguish these cases here from the other cases, and, if 
so, why that mark was put there / 


Callan vs. Bransford, Treasurer. 43 


A. I notice some of them are marked “ L. marked ” ; ‘that indicated 
Mr. Larkin had requested Mr. Bransford to mark them. I mean put- 
ting the initial of the party tendering and the date on the back of the 
wee 

(). State whether Mr. Larkin had asked Bransford to mark those, 
and why it was he did not mark the others if any others were not 
marked / 

A. I eannot recollect the exact words, but I know Mr. Larkin at dif- 
ferent times had asked him to mark certain coupons, and the others he 
said he did not care about, and he said he did not care about receipts. 
I do not recollect exactly now whether he asked in every case or whether 
the offer was made in every case, but there were some of them that 
Mr. Bransford gave receipts for and some he did not, and some he 
marked and some he did not, and this according to Mr. Larkin’ 8 wishes. 


(). State whether before that transaction with Mr. Larkin, if you 
were in the habit of obeying his suggestions about these matters as to 
whether you gave receipts or not, or marked the coupons / 


Objected to as irrelevant and improper. 


A. It was not unusual for Mr. Larkin to have those transactions 
without taking receipts, and sometimes | think they were not marked. 


age 69 Cross-Examination. 
pag 


[ was not there that morning when these parties first came. I know 
nothing of what occurred but what Mr. Bransford told me. 1 was 
there when the coupons were received and the money paid. Mr. Brans- 
ford did not have half a dozen words to say; he had adopted his stand, 
and had announced to Mr. Larkin what he would do—less said than 
I ever heard before. 

I want to know what Mr. Bransford did tell Mr. Larkin in your 
presence, as you understood it, when he came back the second time? 

A. He told him he had not changed his mind; that he was going on 
just as he told him in the first part of the morning. 

Did he, in your presence, at that time, when the transactions 
commenced, say to Mr. re that he would not receive except under 
Coupon-Killer No. 14 

A. I do not recollect exactly how he expressed himself, but he did it 
in such a way as to indicate that he would not take them in any other 
way. 

(). You have said that when the transactions commenced you had 
heard what took place in the morning with Mr. Bransford. That is 
evidence. We wanted to get all of that out of your mind. What we 
want to do is to confine your testimony exclusively to what occurred 
when the transactions commenced. Did you hear Mr. Bransford say 
to Mr. Larkin that he would not receive these coupons except under 
Coupon-Killer No. 1, and except for identification and Verification ? 
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A. That is the purport of what he said, and he might have 

page 70 } said that he would not take money under protest, or he may 

have said for identification or under Coupon-Killer No. 1; 

but that is the purport of what he told Mr. Larkin. I am very certain 
that he said it in my presence. 

(). Are you not confounding your recollection of what Mr. Brans- 
ford told you had passed in the morning with what actually did occur 
later in the day ? 

A. Ido not think lam. Mr. Larkin came there the first thing in 
the morning and then went off. When I came in from the bank Mr. 
Bransford told me what had passed, and some time during the morning 
Mr. Larkin came back again there, and then it was that Mr. Bransford, 
| am very sure, repeated to him that he would not take them as he had 
done the year before. 

(. You did not confound what took place then with what Mr. Brans- 
ford had told you had taken place in the morning ¢ 


A. I do not think Ido. Iam pretty sure I heard him tell Mr. Lar- 
kin that Mr. Bransford sometimes spoke out in one way and sometimes 
another ; that he would not take the money under protest, sometimes 
under Coupon-Killer No. 1, and sometimes except for identification and 
verification, and either one we understood to indicate the same thing. 
| heard him say distinctly that he would not receive money under pro- 
test. He telegraphed to the Anditor. I saw the telegram. He had 
written a letter in the fore part of the day, and then, upon consulting 
with Mr. Burroughs, [ think be decided that it would be the better 
plan to get a telegraphic answer instead of waiting for the mail. The 
letter was written after | got back from the bank a little after nine A. 

M. The purport of the telegram was the same thing as in 
page 71 > the letter, except shorter, announcing that they wanted to 

pay money under protest, and he had refused to, and asking 
was he right about it. He got an answer to that telegram. I think 
the answer was, if the money was tendered under protest, he would 
have to receive it, or ought to receive it, or something of that sort. The 
object of the telegram was to have this question —-—— as soon as pos- 
sible. A number of these transactions commenced before the telegram 
came. The telegram did not come until after two or three o’clock in 
the evening. I know we had a large number of transactions before 
the telegram came. I did not state at the December court that he did 
not act until he got that telegram. I reckon the transactions com- 
menced about ten or eleven o'clock. I know it was after I came back 
from the bank. I do not recollect what time the telegram was sent, 
but the answer, I think, came about two or three o’clock. [Copy— 
telegram produced and admitted to be a copy of the original, and same 
was read.| ‘That was about my recollection of the purport of it. He 
did not wait for this. [le had transactions before twelve o’clock, I 
think. I wrote the letter; it was written early in the day, between 9 
and 10 o’clock; not later than that. 1 cannot tell whether there had 
been transactions up to that time. 


ee 
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Q. Did not you say that after writing this letter, and after this morn- 
ing interview, he went to see Mr. Burroughs, and that it was thought 
better for him to telegraph and get an answer by telegraph? 

A. I do not know that it was after that letter. I say that 

page 72 » after that interview with Mr. Larkin he went to see Mr. Bur- 

) roughs, but whether it was before or after writing that letter, 

[ do not remember. He went to see Mr. Burroughs before he had any 
transactions at all. 

(). You say that after seeing Mr. Burroughs he was advised and de- 
cided that he would not wait for the answer to that letter, but would 
telegraph to get an answer by telegraph from the Auditor ? 

A. That was what he did. He had several transactions before the 
answer came. 

Q. Are you certain of that, because it is an important matter. He 
went to see Mr. Burroughs and got his advice about it, and then tele- 
graphed to the Auditor in order to get a reply by telegram and not 
wait for this answer, and yet you say he went on with the transactions 
before he received an anewer to the telegram ¢ 

A. Yes, | am pretty sure of that. 

(). This letter says that the parties had commenced this A. M. to 
tender coupons and money under protest, underscoring those words 
‘under protest.” You wrote that letter ? 

A. Yes, sir. 

(. You say, [ understand you, that after this had occurred, and after 
he consulted Mr. Burroughs, and after he telegraphed to Richmond for 
instractions, that they proceeded to tender their coupons and to pay 
their money under protest ? 

A. Yes, sir; and I never heard any statement that they were made 

under protest. I never noticed any endorsement upon these 
page 73 » coupons that they were tendered and the money paid under 
)} protest. I do not think I was present when Mr. Bigbee paid 

his taxes. That is my writing. I must have been present. 

Q. Did you make the entry as the thing occurred, and not after- 
wards / 

A. No, indeed; Bigbee was the man who first commenced to pay. 
The book shows that that marginal note is in Mr. Bransford’s hand- 
writing. I suppose the only way that I can account for that being in 
Mr. bransford’s handwriting that I could not make the marginal notes 
as they came along, and made notes afterwards. 

Q. Mr. Bigbee was there, and you were there, and Mr. Lazarus and 
Mr. William Larkin and Mr. Gregory and Mr. Phealey and Mr. Tom 
Larkin and Mr. Ferguson, J. H. Jackson, R. A, Langley, and C. T. 
Plunkett were all there in the course of time when these transactions 
occurred. Now these gentlemen say they paid under protest and said 
so. Mr. Larkin says so and these other parties say so. You say you 
did not hear anything of the sort? 

A. I do not recollect a single instance of one of them saying it. I 
was not particularly attending to what they did say; 1 was busy writ- 
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ing and filling up blanks of the applications, which would keep me go- 
ing as hard as it could while the transaction was going on. I was writ- 
ing on that book, and just passing papers backwards and forwards and 
calling out the amounts, and exceedingly busy, ard doing writing all 
the time, and attending to what I was doing, making memoranda and 
making out applfeations for licenses. All of that had to be done by 
me, and censiderable writing algo. I say again I never heard the words 

| “under protest” mentioned. I heard Mr. Bransford say he 
page 74 | would not receive under protest. That was before he com- 

} menced receiving. During the day Mr. Bransford had very 
little to say indeed; sometimes I would throw in a word when Mr. 
Larkin was there. “1 suppose it is under Coupon-Killer No. 1.” He 
said, ‘‘ We do not want anything from you; Mr. Bransford and | under- 
stand each other.” 

Q. You say that these marks—marginal memorandums—was it put 
there by direction of Mr. Larkin ? 

A. After those first ones, we did that to indicate whether they 
were coupons or not, and who was the party tendering them. You 
will notice further on that the word “coupon” is dropped, and we 
did it because we thought it was superfluous, and put “L,” which 
would indicate that it was Larkin’s, and “ P,” that Plunkett attended 
to it. In Mr. Larkin’s case, where it is written ‘“ mark,” it was at Mr. 
Larkin’s request. I heard that request. Where there is no mark, he 
just said it did not make any difference, he did not care about it, he 
did not want it marked. I heard him say that occasionally. 

@. You heard Mr. Bransford tell him he would not receive under 
protest, nor the coupons, except under Coupon-Killer No. 1. Those 
marks and the refusal of Mr. Bransford to receive were made at thie 
same time. Did you hear that remark from Mr. Larkin to Mr. Brans- 
ford about receiving under protest or under Coupon-Killer No. 1 ¢ 

A. I heard him say that when Mr. Larkin came back the second 
time. We put these coupons all together. When I started to list them 
all, our custom was when Larkin or Plunkett wanted coupons sent to 
court they would let us know, and we would send them up. We just 
sent them as they wanted them sent, so as to have them in time for 

) trial, and Mr. Larkin sent a list of them in some cases that 
page 75 } he wanted on acertain day. I have not got the list now. I 

) listed the coupons just in accordance with it, and then made 
out another list of all the others, and brought them all up together, 
becanse | wanted to get rid of them. My recollection is that Mr. 
Larkin gave me a list that he wanted the coupons that day—that is, the 
day that I brought them up here first, this lst of May or 11th of May, 
the day Mr. Cooper was here. I made ont that list by Mr. Larkin’s 
list. He said he wanted those brought here right away. I made that 
list, I think, separate from the others. I took them to the judge, and 
he would not take them ; he said he was not ready to try them, and he 
would rather I would keep them in the safe at the office. [Plaintiffs 
demand production of these lists.} The list was made to be brought 
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up here that day. One of them contained cases that Mr. Larkin said 
he wanted to try that day, and both were made either the evening be- 
fore or that day. He told me we were going to have a trial, and I 
prepared the list to take the judge’s receipt for these cases that he 
would try right away, and I also wrote out a list of the balance that I 
had, and brought them all up together to give the judge. Hetold me 
to take back those they were not going to try, as they would not have 
use.for them that day. That list was made out according to Mr. Lar- 
kin’s list. [List produeed and identified. | 

(). Why did you put anything on here but Mr. Larkin’s papers, if 
that is so { 

A. Well, I just wanted to get in everything I could. I wrote out 
Mr. Larkin’s and the others, and [ reckon Mr. Plankett had asked for 

) his, and I put hisin. Ido not know whether he gave me a 
page 76 » list or not. He probably asked for his coupons. All of his 

} coupons, I think, he cut from the bonds in the office. Every- 
thing that—marked to him I bronght up. Those were Larkin’s coupon’s 
that had been marked. They are marked on the book, too. I am in- 
clined to think I made out my list by the list Mr. Larkin made 
out, and not by the book. Of course, I referred to the book to see 
what the amounts were. [He just gave me the names, I think. 

Q. Did not you go by the book, and not Mr. Larkin’s list, when you 
made out the separate list ¢ 

A. Mr. Larkin gave me a list, and I had to make it correspond with 
this book. I sent up what Mr. Larkin — and more too. I made two 
other lists, because Mr. Larkin said he wanted these cases tried right 
away, and the others the judge would not take, and I did not have 
room enough, in the first place, and just made a separate and distinct 
list. 

(). On this list you say here, “ Larkin—Writ served.” This is a 
list marked “ Larkin—Writ served.” Is not that the fact? Is not that 
a list of the cases in which Mr. Larkin had sued at the time he made 
that list ¢ 

A. Of course he sued on that list. It was not made out because of 
that faet, but because we understood they were tendered under Soupon- 
Killer No. 1. They were not made out to conform to the writs 
particularly. This list is made out on the 11th and the writs were 
served on the 5th, and this list says that this is a list of Larkin’s cases 
in which writs were served. If he had not sent up a list to send up 

) by I should have listed every one, and sent them along, be- 
page 77 » cause we understood they were under No.1. I made upa 

} list and marked it, “ Larkin—Writs served,” because the 
writs had been served. 1 was obliged to make a list and sent it up, 
because we understood they were tendered that way. There are 60 or 
7) cases on the book. You will find they are in exact order that they 
come on the book. I put them that way, and unless there is some re- 
quest to pick out any I would do so. I did not want two receipts. 


Q. The writs show that they were issued on the 5th and served on 
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the 7th, and the list shows to have been made on the 11th and marked 
“ Larkin—Writs served.” Ido not who else was there except 
Mr. Larkin on that morning. The conversation took place while I was 
at the bank. I may recollect Mr. Margrey being there during the day, 
but I do not recollect who was there then, because | was at the bank. 
I know there was something wrong about the coupons, and they were 
scratched ont [witness refers to book, and explains the scratched-out 
items]. There are a great many places where they are crossed out in the 
book. 1 do not know what caused them to be marked out. The con- 
troversy commenced in the morning, because he would not receive the 
coupons and money under protest, and the two transactions of Tanner 
and Margrey, which are listed here to that effect are scratched out. I 
have no recollection now, except I know there was something wrong 
about it. It is in my handwriting. I do not charge my memory with 
everything that is scratched out. I do not know whether I scratched 
them out or not. I cannot tell my straight mark from anybody else’s. 
[ reckon I was there when Mr. Margrey was there that morning. It 
is the first thing attended to in this book. There were three or four 

) before Mr. Margrey’s. They might. have all been in my 
page 78 > handwriting, except one. I cannot tell now what caused 

} them to be marked ont. 

Q. You are certain of one thing, that when Mr. Bransford put down 
on this book “ Larkin—mark” and “ Larkin—not mark” it is in con- 
sequence of Mr. Larkin’s statement ‘ 

A. It was to accominodate him, and Mr. Bransford did not think it 
was of any sort of importance. 

Objected to. 

(). Do you remember saying you made some suggestions as you were 
going along to the effect that this particular case of holding coupons is 
under Coupon-Killer No. 1, or coupons received for identitication and 
verification, or money paid under protest 

A. Something of that I used. 

Q. Well, if nobody was paying under protest why should you make 
that suggestion / , 

A. It has time and again been suggested that that thing should be 
understood in every partienlar case, by somebody—I don’t recollect 
who—that said they onght to have it understood in every particular 
ease. Mr. Bransford never thought it was enongh. | suid it ocea- 
sionally that way. I! never heard anybody say anything about protest. 
I did suggest that they were not paid under protest. 


Ke-Direct Resumed. 


These two receipts were brought up at the same time. One he refused 
to take. 

(). You made out this list to correspond with the list that was given 
to you by Mr. Larkin, who requested you to have coupons in onuet on 
a certain date. After you made out this list, which was the remainder 
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of the cases that you then had on hand, and brought them 
page 79 } up, in making out this list did you have any reference to the 

distinction that has been attempted to be made by these 
gentlemen between this case that we are sued on and the other cases 
that were tried at that term of court ? 

A. Nothing in the world. There is the heading, and that is the 
same exactly. Those notes were made for our guidance, to show what 
particular cases we had and to keep our memory refreshed. When he 
wanted cases tried he notified us and we brought them up, and, al- 
though he did not notify us to bring up all we had, we did so to get 
them off our hands. 

(). The reason that these cases are selected from the others, which 
are punched, is because he called for those specific cases to try that day ? 

Witness explained that the “X” mark on the book showed that 
everything had been entered up to that mark on the other book. The 
amount marked out was to indicate that it was not completed on ac- 
count of something wrong. I suppose those names appear here [book]. 
They are not marked ont there, becanse the transaction was com pleted ; 
and what reason we had for marking those out, except the transaction 
was finished, I don’t know. If a party applied for a license and his 
arrangeinent was not effected, and came back two or three days after- 
wards, we marked it out, and when he did — come no mark was put 
there. In each case here where there is an “XX” mark the party had 
perfected his arrangement. These entries were made at the time the 
transaction was perfected. . 

(. Mr. Nowlin, the postscript says, “Parties have com- 

page SO > menced this A. M. to tender coupons and money under pro- 

test, which I refused, and they will not leave the coupons to 

be presented in court by me. Am I right? Larkin claims that under 

the new law he can pay under protest, but I have not received the new 

act.” I want you to state whether that was written to the Anditor be- 

fore these transactions commenced, and after the first conversation 
there in the morning ¢ 

A. That is my recollection—that it was before any of these transac- 
tions were marked as coupons by Mr. Larkin. That letter was written 
between 9 and 10 in the morning, and these transactions commenced 
between 10 and 11, or somewhere along there, The telegram is dated 
1:25; that is when it started. My recollection is that there were some 
transactions before that telegram came. He just went on his own hook, 
and when the telegram ——— disregarded it altogether. 

Q. Are you prepared to say whether you all had any hesitation as to 
how yon should act after he had conferred with me ? 

A. His mind was fully made up about it; he stuck to that determi- 
nation. 

Re-Cross- Examined. 


This is the third time I have been examined in court. 
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Q. Is this the first time that you ever said that you had any of these 
transactions until after the telegram was received from Richmond ¢ 
A. I do not know whether I was asked that or hot. 
Q. Is not this the first time that you have said it / 
A. That the transactions I had before the telegram was 
page 81 } received, I do not know. I do not say either way. My re- 
collection now is that there were transactions had before the 
telegram was received. I do not recollect saying that here before this. 


ay A Lacy. 


My office adjoins Mr. Bransford’s. There is 2 door between us, which 
is kept open all the time. I am the city treasurer. I was in Mr. 
sransford’s office repeatedly during the day of the 30th of April, 
1888. Mr. Larkin was in there talking with Mr. Bransford, and we 
got out of Mr. Bransford’s oflice into my oftice, and he took a seat right 
across the desk from me, and asked me the question if 1 would not 
receive money under protest. I told him, * Oh, yes; tax-payers paid 
under protest,” and I went in there and remonstrated with Mr. Brans- 
ford for not taking under protest, and that I took thousands and 
thousands of dollars under protest, lie followed me back where Mr. 
Larkin sat, and said he would not receive money under protest or cou- 
pons under protest ; he remarked that he had been caught in that snap 
the year before by taking money. That conversation was in the morn- 
ing about 9 or 10 o’clock. I was in his office frequently during the 
day when Mr. Larkin was paying his licenses, and never heard any 
controversy after that. 

By the Court: Did you hear anything about paying under Coupon- 
Killer No. 1 or under protest / 

A. I have stated what occurred in reference to this matter here. 
There was no one in Mr. Dransford’s office, and Mr. Larkin sat in my 

office, and he distinetly stated that he would not receive. 
page 82 »[Objected to.} During the day I was frequently in Mr. 
Bransford’s office, and I never heard any one offering 

“under protest” anything atall. I did not hear any controversies at 
all either way. 

@. Did you hear Mr. Bransford after that make any declaration in 
the presence of Mr. Larkin as to how he was receiving these coupons / 

A. I frequently heard him say he would take them under Coupon- 
Killer No. 1; I did not know Mr. —— was there. I did not hear him 
make any objection. I remember Mr. Margrey being there ; he made 
no objection. I cannot say whether Larkin was in the room or on the 


porch. He was there all morning. ‘he envelopes used were something 


like this. I did not see “under protest” on any of them. If “under 
protest” had been on all of them | don’t think it would have escaped 
my attention. I had them in my hand. Mr. Larkin had them, and I 
was sitting to his left. He was standing by there and he had them 
with their facedown. Those | looked at did not have “ under protest” 


° 
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on them. I did not examine them all. I did not notice any of them 
“with bond.” I just looked at the top. 


Cross-Examined. 


[ looked at half a dozen, but whether it was that batch or not I do 
not know. It was the 30th of April. Ido not remember any marks 
at all under the figures. 1 was not noticing them for anything at all. 
[ was looking at the man’s name. As he paid them I very frequently 
picked one up and looked at it I had no personal or official interest 

) in them whatever. Iam certain they did not have “under 
page 83 > protest” or “with bond” on them; no writing under the 
\ figures at all. I will not say “with bond,” but remember 
distinctly they did not have “ under protest.” I cannot say whether 
they had “ with bond” or not, for the reason that if they had “ under 
protest’ my attention would have been attracted by Mr. Bransford 
declaring he would not take them under protest. I did not hear-of 
Mr. Bransford’s sending a telegram until afterwards. I did not hear 
why he had sent it. 1 did not hear whether he had written to Rich- 
mond. I had heard about his going to Mr. Burroughs for instructions. 
During his absence I asked where he was, and was told he had gone to 
Mr. Burroughs’ office. I did not know he had any difficulty about his 
duty in the premises. [He expressed himself before me very clearly iu 
the matter. Mr. Margrey was in the room when the expression was 
made ; he i is an . ilian, and not very likely to understand what “ under 
protest” meant, or “ w ‘ith bond ” meant. I was not in the office when 
Bigbee was there, onl what took place between them I do not know. 
I saw Mr. Callan there, but don’t know what took place between them. 
[ did not see Mr. Tom Larkin there, and don’t know what took place 
between him and Mr. Bransford. I did not see Miller Ferguson. 1 
saw R. A. Langley, but don’t know what took place between them. | 
saw Mr. Plunkett there, but do not remember what took place. I 
remember Mr. Margrey ; he is ihe only man Lremember. I remember 
Mr. Keagy. Mr. ‘Larkin was in the office, and Mr. Keagy was on 
the porch with Mr. Margrey. Several others were there at that 
time. Mr. Phealey, I remember, a young Irishman ; he was out on the 
porch. I was in the office. I don’t remember Mr. Cheatham. I 
recollect the conversation between Mr. Bransford and Mr. 
page 84 - Larkin about the mandamus. I don’t know whether it was 
that day or not. I thought it was a jocular remark of Mr. 
Larkin’s that he would get a mandamus, and | think the reply was, “I 
wish you would ;” but | cannot recollect that it was the 30th of April. 
I remember a remark of Mr. Larkin’s that if Mr. Bransford would not 
issue that license and take the money under protest he would take a 
mandamus. 

(J. Do you know of any other controversy after that between the 
parties in which that sort of expression could have been imported ? 

A. Mr. Larkin was there so often during the next four or five days, 
and they were generally quarreling while he was there. 
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Q. Are you not so close, and see so much of him, that you are apt 
to get your information and opinions from Mr. Bransford ? 

A. No, sir; I did not get my opinions from either one of them. I 
only state what I hear. Frequently these parties came in to pay me 
licenses, and I have to wait on them, but generally they did not pay me 
until after the meeting of the court, and time was not much ocenpied. 
I did not see the “ under protest” on the envelopes. If that was the 
envelope that I saw, it did not have “under protest” on it. The 
handwriting does not look like that as it was at that time. I only 
looked at half a dozen. I picked up the envelope and examined who 
paid the coupons and the figures underneath. 

q. If Mr. Plunkett, Mr. Thomas Larkin, Mr. W. W. Larkin, and 
one or two other witnesses who have testified, would swear here in open 
court that these envelopes, in their present condition, with the words 

“ under protest ” on them, were in the condition in whicb they 
page 85 > were before they were carried to Mr. Bransford’s office, and 
when received at Bransford’s office, would you believe them / 


Objected to and ruled out by the court. 


. Do you mean to say positively that it was not on there, or that 
you do not remember it ? 

A. I will say positively that it was not on any envelope that I ex- 
amined. It would have attracted my attention after the controversy 
that I had heard in my own oftice between Lransford and Larkin. 

Q. In that controversy between Larkin and his party and Mr. Brans- 
ford, did you perceive any sigus of yielding on the part of Mr. Larkin ? 

A. I did not see any yielding by either party in my office when they 
went out. 

Q. Did not Larkin and the whole party go away because Mr. Brane- 
ford would not do the thing in his way ¢ 

A. Ido not think the whole party went away. Some of them re- 
mained on the porch until 12 or 1 o’clock, until another large party of 
them got back, and in that one | remember Margrey, and, | think, 
Mr. Barns; 1 am not positive. I think Mr. Tanner was there, and 
went away. Some went away, and some didn’t. Some stayed until 12 
or 1 o’clock, until they got throngh paying their licenses. There was 
a big crowd nearly all that day. 1 never heard of the telegram sent to 
the Auditor. J knew Mr. Bransford was absent, and asked the ques- 
tion where he was, and was told that he had gone to Mr. Bransford’s. 


page 86 Re-Examined. 


I heard Mr. Bransford frequently say that he would not receive cou- 
pons. There were quite a number there. I just remember Mr. Mar- 
grey. That was not a busy day with me. | was not receiving license 
taxes. About one out of ten would come in and pay before getting 
licenses. The majority of liquor men did not pay me until the court 
granted the license. 1 noticed Mr. Bransford and Mr. Nowlin put the 
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coupons in envelopes when they received them. It was done as the 
coupons were handed to them by Mr. Larkin. My opinion is that Mr. 
Larkin handled the coupons entirely ; he took them ont of the envel- 
opes. The envelopes were within eighteen inches of Mr. Larkin. 


page 87 | Plaintiff's Witnesses Recalled. 
Thomas Larkin. 


(). Did you see the telegram produced on the last trial here that was 
admitted by the counsel on both sides to be the telegram received by 
Mr. Bransford ¢ 

A. I saw it several times and read it several times. I made a copy 
of it. That is the copy [produced] that I made and certitied to at the 
time. 

Q. Did Mr. Nowlin take any of these envelopes in his hands? 

A. No, sir; Mr. Nowlin did not take any of these envelopes in his 
hands. Mr. Nowlin was very busy most of the time at the desk some 
distance from Mr. Bransford, and Mr. Nowlin had not a chance to see 
or handle them without he made a special effort to do so. I suppose 
he was as far as from one post to the other from Mr. Bransford [abont 
15 or 16 feet). I saw Mr. Lacy once or twice, but he did nut seem 
to be taking any interest in anything. Mr. Lacy never saw the en- 
velopes that I had and no one saw them but Mr. Bransford. When I 
went down I carried the envelopes generally myself and handed them 
to Mr. Bransford. The desk is narrow, and broadens out. I sat as far 
from Mr. Bransfurd as I am now from Mr. Burroughs {about 5]. He 
took the envelope in every case, and took memoranda to see that they 
corresponded with his memoranda. I could not read that envelope to 
recognize any letter on it. I could not possibly have done it. t had 
no desire or object in doing so, and could not have seen it without mak- 
ing a special effort, and then would have to read it upside down. That 
is my handwriting at the top. I generally counted the coupens and 
made a memorandum. I then handed them over the desk to my brother, 

and he counted them, and then wrote whatever he wanted 
page 88 > on the back, “ under protest” or “with bond.” He did that 
himself in nearly every instance. ‘That was done before I 
left the office without hardly an exeception. I know distinetly that a 
Mr. Ferguson went in with me. He had the currency in his pocket. 


Said I: “Mr. Bransford, Mr. Ferguson wishes to get his license and 


pay for it, and tenders coupons for it.” Mr. Bransford said, “ I cannot 
take them.” I said, “‘ We will pay the money under protest, and de- 
posit the coupons in accordance with the understanding between you 
and William,” and took the money out of Mr. Ferguson’s hands, and 
he counted it. I do not see how there could be any misunderstandin 

between us. I went there and tendered conpons in cases in whieh 

had the bonds, and proceeded to have them verified according to law. 
I do not know that | ever got a receipt at all from the treasurer stating 
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the transaction. Cannot say positively about that; but I made this 
distinction with Mr. Bransford, that these coupons were to be sent to 
court. We had the bonds to prove them. I then took the envelope 
back that Mr. Bransford handed me; he verified it, and took them 
from the top of my envelope, which | carried back. 


Cross-Examined. 


Q. Mr. Larkin, as a matter of fact, is not Mr. Bransford’s desk about 
the width of this bar? 

A. It is either wider or higher, but there is a place right here where 
there isa gate or something, and Mr. Bransford is generally in the 
position that you are from me when I transacted my business. I did 
not notice particularly, but 1 know it was a little further from me, and 

Mr. Nowlin stood at the window near the desk. I could 
page 89 } have walked down towards him. I atm not familiar with that 
envelope. 

Q. As a matter of fact, did not Mr. Nowlin and Mr. Bransford come 
backwards and forwards between one another / 

A. Mr. Nowlin sometimes went to the safe and stood on that side, 
and if Mr. Nowlin had tried he could have seen those envelopes. 

@. Is not the enciosure where Mr. Nowlin and Mr. Branstord stand 
very small ¢ 

A. Yes, sir; about five feet. 


W. W. Larkin, Recalled for Plaintiffs. 


(. I call your attention to the statement of Mr. Nowlin. You 
remember what he said about Mr. Bransford using the word “ veritica- 
tion”; what have you to say to that? 

A. I do not want to give testimony that is not proper and relevant, 
but the statement made by Mr. Nowlin as to what Mr. Bransford said 
ubout taking for identification and verification is absulutely untrue. 
There is no foundation in the werld for it. I never heard Mr. Brans- 
ford make use of that expression until I heard it upon his attendance in 
this court. That is a technical term. We used Coupon-Killer No. 1. 
I never heard Mr. Bransford use the expression before. That is not 
true, and there is no ground for Mr. Nowlin’s statement in reference to 
the matter. 

Q. Mr. Nowlin said that there is no uniform rule about giving a 
receipt where the money was paid and the coupons tendered for the 
purpose of being brought here for the purpose of identification and 
verification ? 

A. I say that Mr. Bransford, of his own motion, on every 

page 90 > occasion whenever | tendered coupons for identification or 
verification or under Coupon-Killer No. 1, as a matter of 

form, and of his own motion, invariably gave me a receipt, and the 
preceding year, 1887, he gave a receipt always for the money paid under 
protest, and it was not until the spring (30th of April) that he ever 
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refused to give a receipt for payments paid under protest. That was 
ar = controversy between us. 

When. you went away that day when your first effort had failed, 
was » Pon any underst: anding between you and Mr. Bransford that he 
would consult with somebody about what he- had done, and that you 
were to go back again / 

A. Mr. Bransford said that he wanted time to consult counsel and 
ascertain what he ought to do in the condition of things, and that he 
would let me know. I went back again once or twice, and Mr. Brans- 
ford had not received the information that he was looking for, and one 
or two occasions I did not find him at the office. He was absent, and 
he seemed to be waiting for something. I did not know that he had 
sent a telegram to Richmond, but I had some suspicion of it. I do not 
know how I got an inkling of that. I waited and went there several 
times, and Mr. Lacy was there during that time. I went into his office, 
as he states, and I wanted him to bring his influence to bear upon Mr. 
Bransford that he ought not to refuse money under protest, because 
every man had a right to pay money under protest where be believed 

it was being improperly exacted of him, and he went and 
page 91 » told Mr. Bransford, in my presence, that he would receive, 

and always did, when a man proposed to pay it under protest, 
but Mr. Bransford adhered to his determination that he would not re- 
ceive money under protest, for the reason that I had sued him before. 
] remember distinctly telling him that there was not a civilized nation 
on the globe that would sustain an officer in demanding of a man money 
and refuse to allow him to pay it under protest if he was wrong. I 
came back once or twice, I cannot tell you how many times—my 
memory is very poor to jndge of the length of time without I take 
notice particularly—to consult Mr. Bransford, to see if he had changed 
his mind. I told him I would get a mandamus in this case, but it was 
not a jocular remark. I tried to say everything pleasantly, but I did 
tell him that I would get a separate mandamus in each one of these 
cases, and I went out and went over tuwn to find Judge Latham, and 
when I approached him I stated that I had a large number of these 
cases, and did not want to take the trouble unless he would give me an 
auswer whether it was a proper remedy in his judgment, and he said it 
was 

(). When during the day it was communicated to you, and how was 
it indicated to you, that Mr. Bransford had changed his purpose in re- 
gard to this thing 4 

I could not tell. I remember that we had to send out and let 
these people know. We sent for Mr. Tanner and Mr. Margrey, and it 
occupied a considerable length of time. 

(). How did he indicate it to you? What did he say to you when 
he finally concluded to do this ? 

He said, * 1 have made up my mind or have concluded to receive 
the money under protest, provided you will deposit with me the cou- 
pons.” 5 
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Q. And when he required you to deposit the coupons you 
page 92 } say that you objected to it, and told him he had no right in 
law to require you under this proceeding to deposit coupons 

with him ? 

A. I discussed the matter with him, I think, for at least twenty 
minutes, and I told him it was simply arbitrary on his part. He re- 
quired it to be done asa preliminary to taking the money under protest, 
and I agreed then that I would accept his proposition and deposit the 
coupons with him, and for the balance of the day we never said cou- 
pons, identification, or anything else, except I told him for his guidance 
in these matters where I paid him for identification and wanted them 
sent to court, or when I paid under protest, and made for my own 
guidance a list. These protest cases | kept on the big ledger, and the 
eases with bonds in a little book. 

Q. Mr. Nowlin says you made outa list of cases that you sent up 
here / 

A. I have no recollection of ever doing anything more in the matter 
than to ask them to keep them separately, and send them up here as 
varly as possible in the identification cases. 1 wanted to push them 
through as soon as I could and get the money for them. 

(). When you tirst came here, did you find any coupons which had 
been tendered and money paid under protest ? 

A. No, sir; I never found a single case here. The coupons were 
brought np in my presence some time-in June; I think about the 5th 

) or 6th: not later than that. I was here at that time. One 

page 93 > of these receipts is dated the 6th of June, and it was then I 
protested against it. I had not heard up to that time that 

these conpons had been brought up to cvurt. I knew nothing about it, 
and it was a great surprise tou me to see them laid on the counter for 
the judge, | entered my protest then against the matter. As to the 
statements of Mr. Lacy, everything he has said is, in my mind, correct 
in the main. He saw a number of interviews between Mr. Bransford 
and myself, in which LBranstord positively refused and stubbornly ad- 
hered to his determination not to take loney under protest, but later 
in the day these parties were sent for, and we gathered there in a con- 
siderable crowd, and after our understanding once took place we did 
not jar on it any more. I just vave him Those envelopes, which he 
took memoranda from in every case. Mr. Bransford had the paper in 
his hand just as it is now, with the exception of some little pencil-mark 
that some one has put on now, and tl ey have not been altered one jot 
or tittle since that time. Mr. Lacy said that this upper part was in one 
handwriting and the protest in another. The upper part was written 
by Mr. Thomas Larkin and the lower part by me. I put the * under 
protest” or “bonds” according to the meaning. I exercised my dis- 
cretion in the matter, and he did not know whether | preferred to pay 
with bonds or under protest, and when he fixed it up and passed them 
to me, then I wrote it whether | chose to take one or the other. Ido 
not care to have two parties do that work when I could avoid it. I 
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never gave anybody an opportunity ; never scattered them round in the 
numbers that Lacy talked about. When I took the envelopes I gener- 

ally did it and took the coupons out or let Mr. Bransford, and 
page 94 } put one on the top of the other one under protest, and hand 

them to Mr. Bransford, and Mr. Lacy might have been pres- 
ent, but I do not remember seeing him during the balance of the day. 
[ handled the coupons just asif they had been $221.75. I did not scat- 
ter them round. I gathered them carefully, so 1 would not lose them, 
as | regarded them as something, because I might have carried the 
coupons loosely in my pocket, but I proceeded with the utmost partic- 
ularity with them. 

Q. Mr. Nowlin says that he understood you had changed your mind, 
and not that Mr. Bransford had changed his mind, and that when you 
came back there, and commenced paying these taxes according to his 
demand, and not according to your demand. State whether you ever 
changed your purpose or your plan at all. 

A. I had not the slightest idea of it,sir, ‘There was no occasion for 
me to change my plan if he had continued to require it. I would not 
have done it, and I appealed to the men present to stand by me and my 
directions, and | would compel Mr. Bransford to do just what he said 
he would not do, and told them not to go away, and be firm in paying 
their demands under protest. My program was to make these pay- 
ments conform to the decision of the Supreme Court of the United 
States in the case of Royall vs. The Commonwealth. 

Q. Mr. Bransford’s letter says that “ Larkin claims that under the 
new law he can pay under protest, but I have not received the new 
act.” 

A. I could have no other reference except to the decisions 
page 95 } of the Supreme Court. There was no law of the Legislature 
on which I was relying, but it was on this decision as affect- 
ing these things made by the Supreme Court of the United States. 
There was no act of the Legislature at that time. The law that I was 
relying on was the decision of the Supreme Court of the United States. 


} The envelopes referred to in the foregoing evidence are 
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The extract from the treasurer’s book of “ I.icenses for 1888,” “ Let- 
ter to Auditor,” copy of “Telegram from Auditor,” receipts of judge 
of Corporation Court for coupons, and list of cases in which coupons 
are tendered and money paid under protest, licenses cases 1888, referred 
to in the foregoing evidence, are in the words and figures following— 


to-wit: 


1888. 


Ap’l 30. Bigbie Bros & Co., 


License 1 May, ’88, to 1 Nov., ’88. 


L. Coupons, 


Jas. M. Fealey, 


L. Coupons, 


Pat Callan, 
L. Coupons, 


John Wall, 
L. Coupons, 


L. Lazarus, 


L. Coupons, 


Jno. D. Tanner, 
L. Coupons, 


lst. 


Wholesale Liq’r, 
do. with Retail, 
2 Fees, 


Bar-room, 
Retail with Bar. 
Merchant, 

Tob. and Cig.., 
4 Fees, 


Bar-room, 
Retail with Bar, 
Tob. and Cig., 
3 Fees, 


[Page 103. | 


Retail Liquor, 
Merchant, 
2 Fees, 


Bar-room, 
Retail with Bar, 
Tobo. and Cig., 
3 Fees, 


Bar-room, 
Retail with Bar, 
Merchant, 
Tobo. and Cig., 


4 Fees, 


132 50 
62 50 
10 00 

5 00 


$210 00 
3 00 


414 00 


208 00 


221 75 


131 50 


239 75 


213 00 


78 
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Jas. H. Gregory, 
L. Coupons, 


F, Magri, 
L. Coupons, 


Ap’! 30. E. Johnson, 


L. Coupons, 


John Helbig, 
L. Coupons, 


R. H. Carter, 


L. Coupons, 


Bar-room, 
Billiards, 

Tob. and Cig., 
3 Fees, 


Bar-room, 

retail with Bar, 
Merchant, 

Tob. and Cig., 


4 lees, 


Bar-room, 
Retail with Bar. 
Merchant, 


Tob. and Cig., 


4 Fees, 
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Ordinary, 
Tob. and Cig., 


2 Fees, 


Bar-room, 
Retail with Bar, 
billiards, 

Tob. and Cig., 


4 Fees. 


Guggenheimer & Co,, Merchants, 


L. Coupons, 


O. H. Parsons, 
L, Coupons, 


Fee, 


Ret. Tob. and Cig., 


Bar-room, 
2 Fees, 


132 50 
50 00 

5 00 
2 25 


132 50 
62 50 
5 OO 
5 OO 


$205 00 
3 00 


2 50 
2 5O 
5 00 
5 00 


13 
6 


$205 00 
3 00 


$253 75 
d 00 


474 00 


~~ 
iv 


5 00 
132 50 
1 50 


189 75 


208 00 


208 00 


163 50 


139 00 


ic 


oe ee 


i 
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John W. Jackson, 
L. Coupons, 


J. B. Cheatham, 
L. Coupons, 


L. E. Smith, 
Is. Coupons, 


R. S. Terry, 
L. Coupons, 


John Manning, 


acy 


Matt. Byrne, 


4*4 


Robinson, Tate & Co., 


L., 


Ret. Tob. and Cig., 


Bar-room, 
2 Fees, 


Bar-room, 
Tob. and Cig., 
2 Fees, 


Bar-room, 
Tob. and Cig., 


2 Fees, 
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Ordinary, 
3 Billiards, 
Tob. and Cig., 


3 Fees, 


sar-room, 
Retail with Bar, 
Merchants, 
Tob. and Cig., 


4 Fees, 


Bar-room, 
Retail with Bar. 
Merchants. 


Tob. and Cig., 


4 Fees, 


Merchants, 
Com. Merchants, 
2 Fees, 


5 00 
140 00 
1 50 


132 50 
5 00 
1 50 


132 50 
D> 00 


$137 50 
1 50 


275 00 
100 00 
5 00 


$380 00 
2 25 


132 50 
62 50 
5 00 
5 00 


$205 00 
3 00 


132 50 
62 50 
10 00 

5 00 


$210 00 
3 00 


204 00 
50 00 
1 50 


79 


146 50 


139 00 


139 00 


382 25 


208 00 


213 00 


255 50 


80 


D. P. Morrison, 


L.., 


Ap 30. T. A. Manning, 


a) 


P. Martin, 


L.., 


J. J. Harley, 


Aes 


Lee & Co., 


L., 


J.J. Mallan & Bro., 


44 


ee 
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3ar-room, 
Retail with Bar, 
Merchants, 
Tob. and Cig., 


4 Fees. 


Bar-room, 
Retail with Bar, 
Merchants, 


Tob. and Cig., 


4 Fees, 


Bar-room, 

Retail with Bar, 
Merchants, 
Tob. and Cig., 


t Fees, 


age 106.) 


Retail Liquor, 
Merchants. 
‘Tob. and Cig., 


3 Fees. 


Merchants, 
Com. Merchants. 
2 Fees, 


Bar-room, 
Merchants, 
Tob. and Cig., 


3 Fees, 


132 50 
62 50 
10 0O 
5 OO 

$210 00 
8 00 


132 50 
62 50 
10 OO 

5 00 


$210 00 
do OO 


132 50 
62 50 
10 OO 

5 00 


$210 00 
3 00 


125 OO 
10 OO 

5 OO 
S140 00 


2 Yd 


ST ee 


LSS OO 
60 OO 
lL 50 


132 50 
10 00 


~ 


» OO 


$147 50 
2 25 


213 00 


213 00 


213 OO 


142 25 


249 50 


149 75 


trea 


J. P. Mallan, 
| 


May 1. 


L. Mark, 


J. W. Curle, agt., 
L. Mark, 


Thos. Smith, Jr., 


>, 
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Bar-room, 


Retail with Bar, 


2 Fees, 


Z. A. Langley & Co., Bar-room, 
Tobo. and Cig., 


2 Fees, 


Bar-room, 


Tobo. and Cig., 


2 Fees, 


Wholesale Malt, 
Retail Liquor, 


2 Fees, 
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John W. Perkins, 
| Fi Mark, 


A. W. Butler, 
” 


Gilliam & Co., 
do. 
L. Mark, 


i J. J. Reynolds & Co., 
L. 


, 


Bar-room., 
Merchant. 


Tob. and Cig., 


3 Fees, 


Merch. Broker, 


Fee, 


Merchants, 
be 


Comm’n Merch’ts, 


3 Fees. 


Ordinary, 


Ret. Tob. and Cig., 


2 Fees, 


132 50 
62 50 


$195 00 
1 50 


132 50 
5 00 
1 50 


136 25 
5 00 


$141 25 
1 50 


150 00 
125 00 
1 50 


132 50 
5 00 

5 00 
$142 50 
2 95 


100 00 
75 


67 00 
184 00 
60 00 


$311 00 
2 2 


165 00 
5 00 
1 50 


196 50 


139 00 


142 75 


276 50 


144 75 


100 75 


313 25 


171 50 


8 
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W. H. Ford, 
L. Mark, 


W. P. Roberts & Bro., 
Xe 


J. J. Roberts & Bro.. 


Bar-room, 

Retail with 
Merchant, 
Tob. and Cig., 


sar. 


4 Fees, 


Merchants, 
Tob. and Cig., 
2 Fees, 


Merchants, 
Tob. and Cig., 
2 Fees, 
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Baughan & Shefley, 


see 


Thomas ©’ Brien. 


i) 


Bb. Cantieri & Co., 
i 


B. Cantieri. 
| Fa 


Merchants, 
Fee, 


Bar-room, 
Retail with 
Merchant, 
Tob. and Cig. 


sar. 


t Fees. 


Bar-room, 

sowling Alley, 
Retail 
3 Fees, 


Bar-room, 
Kating-house, 
Billiard Saloon, 
Ret. Tob. & Cig., 
4 Fees, 


ob. and Cig., 


132 50 
62 50 
10 00 
5 00 


$210 00 
3 00 


10 00 
5 00 
1 50 


00 
00 
50 


bt OU Or 


-_ 
ae 


132 50 
62 50 
11 50 
o> VV 


$211 50 
3 0U 


140 00 
35 00 
5 00 
2 25 


| cnceesiesthdli meneame 


140 00 
25 00 
50 00 

5 00 
3 OU 


mE 


213 


16 : 


11 5 


39 


214 


223 


00 


o0 


00 


May 2. 
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. 


= 


. McCarron, 
L 
"> 


M. McCarron, 


4-9 


_M. Kegney, 
L. 


» 


K. D. Urquhart, 
L.. Mark, 


R. Fazzi, 


dey 


Lucado & Sons, 
L., 


G. W. Norvell, 
L.., 


Mrs. W. 8S. Jones, 


L. Coupons, 


Ret.-Tob. & C. 
Bar-room, 
Merchant, 

Ret. Liq. Dealer, 
4 Licenses, 


tet. Tob. & C. 
Merchant, 
Bar-room, 

3 Fees, 


[Page 109.] 


Ret. Liquor, 
Merchant, 

Ret. T. and C., 
Bar-room, 

4 Fees, 


Com’n Broker, 
Fee, 


Merchant, 
do. 
Tob. and Cig., 
do. 
Bar-room, 
Retail with Bar, 
6 Fees, 


Merchants, 
Comm. Merch’ts, 
2 Fees, 


Bar-room, 
Tob. and Cig., 
2 Fees, 


Ho., Pri. Eat., 
Fee, 


62 50 
4 50 


239 00 
50 00 
1 50 
132 50 
5 00 
1 50 


30 00 
75 


83 


208 00 


144 75 


208 00 


100 7 


cr 


219 50 


139 00 


30 75 


May 3. 
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J. M. Williams & Co., Merchants, 
L. Mark, Fee, 


[Page 110.) 


W. W. Larkin, Att’y at Law, 
Sie Fee, 

Mary J. Frehey, Ret. Tob. and Cig., 
L. Mark, Bar-room, 


2 Fees, 


Danie! Collins. Jar-room. 
L.., Retail Tob. & Cig., 
Merchant. 


3 Fees, 


Gills & Anderson. Merchants. 
aS Fee, 
Rob’t Jackson. Bar-room, 
ite Tob. and Cig., 


2 Fees. 


Wm. Kinnier & Co.. Merchants. 


L. Mark, lee, 
Gibbs & Hancock, Merchants, 
L. Mark, lee, 
Comm’n Merch’ts, 
ee, 
W. O. Johnson, Merchant, 
L. Mark, Tob. and Cig., 
2 Fees, 


[Page 111.] 


Ferguson & Hutter, Merchants, 
L. Mark, Fee, 


P. G. Cosby & Co., Com. Brokers, 
L. Mark, Fee, 


186 00 
PT 
i 


2h OO 
Ay 
iD 


5 00 
132 50 
1 50 


132 50 
5 OO 
5 00 
9 95 

34 


~~ 
iv 


132 50 


162 00 


139 00 


94 50 
T5 

100 00 
75 


186 


139 


144 


a | 


Gr 


O00 


T5 


-| 
a 


00 


5O 
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Edw’d L. Norvell, 
L. Mark, 


May 4. Anheuser-Bush B. Co., 
I. Mark, 


J. W. West & Co., 
L. Mark, 


A. A. Tunstall, 


44 


J. T. Dilliard, 
L.., 


May 7. Walter Henry, 
L., May 7, Mark, 


May 7. Peak & Graves, 
L. Mark, 


Martin & Gannaway, 
do. do. W Co., 
L. Mark, 


sroker, 
Fee, 


Wholesale Malt. 
lee, 


Merchants. 
ee, 


Att’y at Law, 
Fee, 


Merchant. 
Fee, 


Bar-room, 
Tobo. and Cig., 
2 Fees, 


Merchants, 
lee, 


Merchants, 
| do. 
2 Fees, 
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Jos. L. Lee, 
L. Mark, 


Scott & Noble, 
L. Mark, 


©. H. Almond, 
L. Mark, 


J. W. Breathed, 
L. Mark, 


Merchant, 
Tob. and Cig.., 
2 Fees, 


Merchants, 
Fee, 


Merchant, 
Fee, 


Ag’t, rent’g honses, 
Fee, 


L100 00 


i 


150 00 
T5 


90 10 
75 


15 00 
75 


41 50 


75 


132 50 
5 OO 
1 50 


79 00 
75 


100 OO 
534 00 
1 50 


34 00 
5 00 
1 50 


109 00 
75 


79 00 
75 


30 00 
75 


100 


150 


90 8 


42 


139 


135 


40 


30 


85 


00 


86 


May 19. 


oe ea <GES. Rmiey iete= oh e ae DARE a Ae 


Callan vs. 


Mallan Bros., 
ee 


Mary Mallan, 


aes 


Smith, Stuart & Co., 


L. Mark, 


C. 8. Hutter, 


L.., May 8, Mark, 


. D. L. Ward & Co.., 
L., May 10, Mark, 


. Wm. H. Jones. 


L. Mark’d. 


sransford, Treasurer. 


Merchants, 
Fee, 


Merchant, 
Fee, 


Merchants, 
lee, 


Merchant, 
Fee, 


Merchants. 
Fee, 


Com. Broker. 
ee, 


| Page 113. | 


. C. M. Guggenheimer, Merchant, 


L. M ay 12, Mark’d, Fee. 


Davis, Diuguid & Co., Merchants, 


L. Marked. 


F. A. Kinckle, 
L. Mark, 


Gregory Bros., 
L 


*9 


Com. Merchants. 
2 Fees, 


Merchants, 
Fee, 


Merchants. 
Fee, 


Karn, Hickson & Co., Floar, feed, &., 


- 


J. W. Edwards, 
L., 


Adams B. & Paynes, 
L. Mark, May 19, 


Fee, 


Daguerrian, 
Fee, 
Merchants, 


és 


2 Fees, 


10 00 
75 

10 00 
7D 

194 OO 


io 


46 00 
75 
109 OO 


~— 


i 


emt mei rae 


100 OO 
75 


em ame meer 


103 00 


i 


130 00 
50 OO 
1 50 


154 00 
75 

29 5O 
75 


34 00 
15 
50 00 
75 


289 00 
94 00 
1 50 


46 


109 


L100 


181 


30 


384 


~] 
cr 


T5 


‘wt 
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T. M. McCorkle, Merchants, 49 00 
L. Mark, May 19, Ret. Tob. and Cig., 5 00 
2 Fees, 1 50 
55 50 
b. E. Hughes & Co., Merchant, 40 00 
L. Mark, May 19, Com. Merchants, 50 00 
2 Fees, 1 50 
91 50 
| Page 114. | 
Mrs. Ann Lawless, Junk Dealer, 50 00 
| Merchants, 5 00 
2 Fees, 1 50 
56 50 
Dr. J. H. Bagg, Physician, 10 00 
L.. ‘Fee, 75 
—— 10 75 
May 21. J. H. Franklin & Son, Merchants, 225 00 
L.., May 22, Mark, Fee, 75 
225 75 
Com. Merch’t, 50 00 
Fee, 75 
50 75 
May 22. W. F. Mathews & Co., Merchants, 100 00 
L., May 22, Mark, Fee, 75 
———== 100 75 
May 24. Jobn Kinckle, Jr., Att’y at Law, 15 00 
, L.., Fee, 75 
15 75 
W. J. Ervin, Com. Broker, 100 00 
L.., Fee, 75 . 
100 75 
R. H. Merchant, Att’y at Law, 15 00 
L., Fee, 75 
15 75 
May 30. J. D. Hobbie & Co., Merchants, 100 00 
L. Marked, Fee, T5 
100 75 
W. D. Branch, Att’y at Law, 15 00 
L., Fee, 75 


15 75 
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| Page 115. | 


J. D. Sullivan, Junk Dealer, 50 00 
lL. Marked, Merchants, 5 00 
Tob. and Cig., 5 00 

3 Fees, 2 25 


62 25 


(Omitted in proper place, Ap'l 30th.) 


Ap'l 30. Kt. A. Langley & Oo., Ret. Tob. & Cig., » OO 
L. Coupons, Bar-room, 132 50 
2 Fees, 1 50 


139 50 


50 April, 5. 
Col. Morton Marye, 
Aud. Pub. Ace’ts: 


Dear Sir.— 


Enclosed | hand statement collections for week ending 
28 April, 188S—viz. : 


Taxes, L887. 106 10 
License. ISS8, 12 00 

Lis 10 
Cr. to School Fund (taxes), 106 10 
C’k No. 115, P. N. B’k, Cr. License. 12 00 

lis 10 


Please send receipt accordingly. 
Yours respectfally, 


JNO. W. BRANSFORD, Treas., 
by NOWLIN. 


P. S.—Parties have commenced this A. M. to tender coupons and 
money under protest, which I refused, and they will not leave the 
coupons to be presented in court by me. Am [right? Larkin claims 
that under the new law he can pay under protest, but I have not re- 
ceived the new acts. 


J. W. B. Tr. 


Copy of telegram received by Jno. W. Bransford, in 
page 116 } answer to enquiries relative to receiving coupons tendered 
in payment of State taxes, &c. : 
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1:25 P. M., April 30, 1888. 
Dated Richmond, Va. 
To Jno. W. Bransford, 
City Treas’r, Lynchburg, Va. : 
When money is offered for deposit to pay for a license, the law re- 
quires you to receive the money. 
AUDITOR. 


Lynchburg, 11 May, 1888. 


Received of J. W. Bransford, treasurer, the following envelopes, 
sealed, said to contain the amount in coupons, as listed below: 


[Plunkett not marked.} 


Smith, Steptoe & Co., 234 00 
Beasley, C. H., & Co., 219 00 
Anderson, J. B., & Co., 252 00 
Duubar, D.., 169 50 
Bryant, A. W.., 199 50 
Sherry, Hugh, 204 00 
Lichford, L. E., 210 00 
Williams, J. T., Son & Co., 300 00 
Lewis & Jennings, 171 00 
Plunkett, C. T., 300 00 
Nowlin, S. W., & Co., 240 00 
Parker, L. C., 180 00 
Shafer & Roberts, 156 00 
Bigbie & Thaxton, 180 00 
Brown, W. N., & Bro., 135 00 


[ Page 117.] 


[Larkin marked. | 


Peak & Graves, 78 00 
Henry, W alter, 136 50 
West, J. W., & Co., 90 00 
Anheuser-Busch Co., 150 00 
Norvell, Ed. L.., 99 00 
Cosby, P. G., & Co., 99 00 
Ferguson & Hutter, 93 00 
Johnson, W. O., 69 00 
Gibbs & Hancock, 189 00 
Kiwnier, Wm., & Co., 162 00 
Jackson Ro., 136 50 
Frehey, M. J., 136 50 
Williams, J. M., & Co., 186 00 
Urquhart, K. D., 99 00 


Over, $4,873 50 


om A 
ie: eee ‘ wins “- 
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$4,873 50 
(Larkin marked. | 


Ford, W. H.., 910 00 
Gilliam & Co., 809 00 
Perkins, Jno. W.. 142 50 
Langley, Z. A., & Co., 136 50 
Curie, Jno. W., ag’t, 141 00 
Wolling, R. M., & Co., 187 50 
Hutter, C. 38.., 45 00 
Smith, Stuart & Co., 123 00 
Almond, C. H., 78 00 
Scott & Noble, 108 00 
Lee, J. L., 39 00 
Martin & Gannaway, and M., G. & Co., 133 50 
Ward, D. L.., 105 00 
Lavinder, N. H.. 81 00 
Aunspaugh & Cobbs. 178 50 
| Page 118. | 
‘Not marked. | 

Mallan, Mary, 10 50 
Mallan Bros.. 10 50 
Tunstall, A. A.., 15 00 
Larkin, W. W.., 25 50 
Roberts, W. P., & Bro., 15 00 

$6,967 50 
Jones, Wm. H., marked, 99 00 

Received, 
11 May, ’88. CH. P. LATHAM, Judge. 


Lynchburg, 1888. 
Ree’d of J. W. Bransford, treasurer, the following envelopes, stated 
and said to contain coupons as listed below: 


Larkin— Writs served. | 


Langley, R. A.., 138 00 
Breathed, J. W.., 30 00 
Johnson, Esthill, 905 50 
Mallan, J. P., 195 00 
Jones, W. S., 30 00 
Collins, Dan’l, 142 50 
Manning, Jno., 205 50 
Halbig, John, 162 00 
McCarron, M.., | 142 50 


Butler, A. W., 100 50 


ed 
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Kegney, M.., 

Gills & Anderson, 
Reynolds, J. J. & Co., 
Bigbie, Bros. & Co., 
Hurley, J. J., 

Smith, Lewis E., 
Fazzi, R., 

Lucado & Sons, 
McCarran, Frank, 


| Page 119. ] 


Lazarus, L.., 

O’Brien, Thos., 
Callan, Pat, 
Manning, Thos. A.., 
Norvell, Geo. W.., 
Roberts, J. J. & Bro., 
Cantieri, B. & Co., 
Fealey, Jas. M., 
Byrnes, Matt., 
Martin, Pat, 

Carter, R. H.., 
Jackson, J. W.., ” 


Over, 


(6th June, 88. Larkin— Writs served.) 


Dillard, J. T., 

Lee & Co., 
Guggenheimer & Oo., 
Smith, Thos., Jr., 
Parsons, C. H.., 
Cantieri, B.., 

Terry, KR. S.., 
Cheatham, J. B.., 
Robinson, Tate & Co, 
Mallan, J. J. & Bro.., 
Morrison, D. P., 
Magri, F. J., 
(sregory, Jas. H., 
Tanner, Jno. D., 
Wall, John, ° 
Banghan & Sheffey, 


$5,394 00 
$5,394 00 


42 00 
249 50 
474 00 
274 50 

. 138 00 
220 50 
379 50 
138 00 
253 50 
147 00 
210 00 
205 50 
187 50 
210 00 
130 50 

39 00 


$8,691 00 


92 Callan vs. Bransford, Treasurer. 
Lynchburg, 5th June, 1888. a * 
Ree’d the above for identification and verification 6th June, ’88. ad > 
ss 


CH. P. LATHAM, Jndge. 


The above is the list referred to by W. D. Nowlin in 
page 120 > his evidence in the case of Callan vs. Bransford. (See evi- 
? ><> ee 
} dence, p. Do.) 


J.N. WHITTAKER, 
Stenographer C. C., Lynchburg. 
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> 
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And thereupon the court signs, seals, and enrolls this as part of the 
record, showing the proceedings to be availed of on writ of error. 


J. SINGLETON DIGGS, [Seal.] 


A cop) Teste : 
S. G. WINGFIELD, Clk. 


I certify that it appears by a paper writing, filed with 
page 128 > the papers in the above-named cause, that notice, as required 
by § 3457, was duly given. 
Teste : 


S. G. WINGFIELD, CI’k. 


The fee of the clerk of the Corporation Court for the city of Lynch- 
burg for making out said transcript is $42.44. 


Teste : 


S. G. WINGFIELD, Cl’k. 


A copy— Teste 


GEO. K. TAYLOR, C. C. 
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105 And now, at this day, to wit, at a supreme court of appeals 
held at the State court-house, in the city of Richmond, on 
Thursday, the 5th day of December, 1889 (being the day and year 
first herein mentioned), came again the parties, by their counsel, 
and the court, having maturely considered the transcript of the 
record of the judgment aforesaid and the arguments of counsel, is 
of opinion, for reasons stated in writing and filed with the record, 
that the amount in controversy in this cause, exclusive of costs, is 
below the jurisdiction of this court; it is therefore considered by the 
court that the same be dismissed, and that the defendant in error 
recover against the plaintiff in error his costs by him about his de- 
fence herein expended. 
Which is ordered to be certified to the said corporation court of 
the city of Lynchburg. 


106 STATE OF VIRGINIA, |g... 
. > me So wit. 
City of Richmond, { 


I, George K. Taylor, clerk of the supreme court of appeals, at 
Richmond, do hereby certify that the foregoing is a true transcript 
of the record and proceedings lately depending in the said supreme 
court of appeals of Virginia, in which Pat. Callan was plaintiff in 
error and Jown W. Bransford, treasurer of the city of Lynchburg, was 
defendant in error. 

Jn testimony whereof I hereto 
Seal Supreme Court of Appeals set my hand and annex the seal 
of Virgina, Richmond. of said court this 30th day of June, 
1890. 
GEO. K. TAYLOR, 
Clerk of Supreme Court of Appeals of Virginia, at Richmond. 


107 To the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States : 


Your petitioner, Pat. Callan, respectfully represents that he is 
aggrieved by a final judgment of the supreme court of appeals of 
the State of Virginia, pronounced on the — day of , 1889, in an 
action wherein your petitioner was appellant and John W. Brans- 
ford, treasurer of the city of Lynchburg, was appellee. The said 
judgment affirmed a judgment of the corporation court of said city 
of Lynchburg, which latter judgment equally aggrieved your peti- 
tioner. : 

A transcript of the record of said judgment is herewith presented. 
By inspecting it will be perceived that your petitioner claimed a 
right under the Constitution of the United States, and that said 
right was denied him by both of said courts. 

Your petitioner therefore prays a writ of error, and that said 
judgment be reversed. ) 
To avoid unnecessary repetition your petitioner refers to his peti- 
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tion for a writ of error to the State supreme court, to be found at 
page one of the transcript of the record, which is as applicable to 
this petition fora writ of error as it was to the State supreme court. 

Your petition- is advised that “the right of the coupon-holder 
is to have his coupon received for taxes when offered, and that any 
act of the State which forbids the receipt of coupons is a violation 
of the contract and, as against coupon-holders, is null and void.” 

The bills of exception, to be found on pages 8, 9, and 10 of the 
record, show that the questions as to the admissibility of expert 
testimony; the right to call for the production of the bond, with 
proof that the coupon was cut therefrom, when the plaintiff knew 

nothing of the existence of the bond or its custody, and the 
108 right to have his coupon received when tendered in payment 

of his taxes by the coupon-holder, are all Federal questions 
which are plainly presented by the record and the bills of exception 
referred to, save the points, though they seem to be ignored by the 
court. 

The acts which justify the rulings of the court and those acts 
which forbid the officer to receive coupons in payment of taxes have 
been declared, as well as all similar acts, to be void, because they 
impair the obligation of contracts, and this “end can be accom- 
plished unwarrantable no more by judicial decisions than by legis- 
lation.” Pine Grove Township v. Talott, 19 Wall., 227. 

The attention of the court is called to the following additional 
assignments : 

The remedy of the coupon-holder afforded by the acts of 26 Jan’y, 
1882, and amendments have been declared null, and void by the 
court as offering no remedy at all. Poindexter v. Greenhow, 114 
U.S. 3 

The only other act providing a remedy is the act of 14 Jan’y, 
1882, which was sustained by the court in Antoni v. Greenhow, U. 
S., as in lieu of the writ of mandamus, and is no remedy in a pro- 

eeding like this. 

The right asserted in this proceeding is a common-law remedy, 
assum psit for money had and received, which was paid under protest— 
2 Rob. Pr., new ed., 449, 473—a common-law remedy for a com- 
mon law right. 

The right claimed here is not a right created by statute, nor is 
there a remedy by statute. Clearly, then, the common-law remedy 
exists. ‘The attempt has been made to give a statutory remedy or to 
repeal that at common law. 

Where there is created a liability by statute and a statutory rem- 
edy is provided, the statutory remedy is exclusive; not so here. 

The liability of the officer is by the common law. See Raynsford 

v. Phelps, 43 Mich., 342, and cases cited. See rules laid down 
109s by ~Willis, J.,in Wolverhampton Water Works Co. v. Hawks- 

ford, 28 L. I. C. P., 242. See also note to Ashby v. White et 
alios, 1 Smith’s Leading Cases, bottom of p. 508, last ed. 
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The opinion of the supreme court of appeals is herewith attached. 
PAT. CALLAN, 
By W. W. LARKIN, His Atto. 


In the Supreme Court of Appeals of Virginia, at Richmond. 


v. > 
d Forty-Four Other Cases. j 


CALLAN } 


BRANSFORD, Treasurer, an 
Opinion. 


LACY, J.: 

This is a writ of error to a judgment of the corporation court of 
the city of Lynchburg, rendered on the 4th day of June, 1889, in 
this and forty-four other cases submitted with this. 

The action in this and all the cases submitted with this is 
assum psit for the recovery of two hundred and twenty-two dollars 
which was paid to the defendant in error for taxes due to the State 
of Virginia, as provided by the general assessment and tax laws of 
the Commonwealth, 

The plaintiff in error claims to have tendered certain printed or 
engraved slips claimed by him to be the obligations of the State. 

jut, however this may be, this suit is an action to recover from the 

defendant in error money amounting to two hundred and twenty- 
two dollars. It is not a suit to compel the receipt on the part of 
the State of her obligations, but simply an action to recover the 
stated sum of money. 

The judgment of the corporation court was against him and he 
applied for a writ of error to this court, which was awarded by one 
of the judges. 

Sundry exceptions were taken to the rulings of the corporation 
court at Lynchburg, which are assigned as errors here. 

Section 2 of article VI of the Virginia constitution provides as 
follows: 

“Src. 2. The supreme court of appeals shall consist of five judges, 
any three of whom may hold acourt. It shall have appellate juris- 
diction only, except in cases of habeas corpus, mandamus, and prohi- 
bition. It shall not have jurisdiction in civil cases where the matter 
in controversy, exclusive of costs, is less in value or amount than 
five hundred dollars, except in controversies concerning the title or 
boundaries of land, the probate of a will, the appointment or quali- 
fication of a personal representative, guardian, committee, or curator, 
or concerning a mill, roadway, ferry, or landing, or the right of a 
corporation or a county to levy tolls-or taxes, and except in cases of 
habeas corpus, mandamus, and prohibition, or the constitutionality 
of a law: Provided, that the assent of a majority of the judges 
elected to the court shall be required in order to declare any law 
null and void by reason of its repugnance to the Federal Constitu- 
tion or to the constitution of this State.” 
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The amount in controversy here in this suit. and in each of the 


forty-four others herein submitted with this, is less than the juris- 
dictional sum of five hundred dollars, and is entirely pecuniary in 
nor any other of the submitted cases) does 


. 


character. ‘This ec 
not come within any of the above-recited exceptions. The defend- 


ant in error could hare :imself from all and every demand set 
up by the plaintiff in error, whose whole complaint would be satts- 
fied by the payment! o him of the sum of $222. That 1s all he 
puts in issue by the | lings and isall thatisiuvolved in this suit. 
The right to levy at not involved and the constitutionality of 
no law is drawn In qu Che controversy is purely pecuniary, 
and as the sum contended for by the plaintiff in error and involved 
in the suit is less than | | jurisdictional sum of five hundred 
dollars, the judgment of | rporation court of Lynchburg is final 
in the premises, and ¢ t be reviewed in this court without a 
violation of the abov rovision of the constitution of Vir- 
ginia (McIntosh, &e. v. B 80 Va., 217), and this is true of each 
of the other forty-four cas resaid. 

We are of opinion, the: that the writ of error herein and 
in each of the forty-four ca foresaid was improvidently awarded, 


and the same must be dism n this ease and 1) each of the 
forty-four other cases subm | with this case. 

Writ of error dismissed 

Lewis, P., dissents. 
110 | Endorsed :] Pat. Callan, plaintiff in error, ». Jno. W. 

Bransford, treasure! In error to the supreme court of 

appeals of Virginia 

Writ of error allowed Feb. 15th, 1890 

MELVILLE W. FULLER, 
Chief Justice of the United States. 


11] UNITED STATES OF AMERICA. 88 


The Preside nt of the United States of Amer- 
ica to the honorable the judges of the su- 
preme court of appeals of the State of Vir- 


Seal of the Supreme 
Courtof the United 


States. “ber 
ginia, Greeting : 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said supreme court of 
appeals, before you or some of you, being the highest court of law 
or equity of the said State in which a decision could be had in the 
said suit between Pat. Callan, plaintif£ in error,and John W. Brans- 
ford, treasurer of the city of Lynchburg, Virginia, defendant in 
error, wherein was drawn in question the validity of a treaty or 
statute of or an authority exercised under the United States and the 
decision was against their validity, or wherein was drawn in ques- 
tion the validity of a statute of or an authority exercised under said 


vv 
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State on the ground of their being repugnant to the ¢ onstitution, 
treaties, or laws of the United States and the decision was in favor 
of such their validity, or wherein was drawn in question the con- 

struction of ac ‘lause of the Constitution orofa treaty or statute 
112 of or commission held under the United States and the de- 

cision was against the title, right, privilege, or exemption 
specially set up or claimed under such « lause of the said C onstitution, 
treaty, statute, or commission, a manifest error hath happened, to the 
great damage of the said plaintiff in error, as by his complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together wit th this writ, so that 
you have the same at Washington on the secon d Monday of October 
next, in the said Supreme Court to be then and there held, that the 
record and proceedings eng aid being inspecte - the said supreme 
court mm: ay Ccuuse further » be done the ‘rein to correct that error 
what of right and ane to the laws and customs of the United 
States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of thesaid 
Supreme Court, the 15th day of February, in the year of our Lord 
one thousand eight hundred and ninety. 

JAMES H. McK ENNEY, 
Clerk of the Supre me Court of the United States 


Allowed by— 
MELVILLE W. FULLER, 
Chi f Justice. 
113 VIRGINIA : 
IN THE CLERK’S OFFICE OF THE SUPREME COURT OF 
APPEALS OF VIRGINIA, AT RicuMonD, June 30th, 1890. 
I, George K. Taylor, clerk of the supreme court of appeals of Vir- 
ginia, at Richmond, do hereby certify that a copy of the within 
writ is on file in my office. 
Given under my hand this 30th day of June, 1890. 
GEO. K. TAYLOR, 
Clerk of the Supreme Court of Appeals 
of Virginia, at Richmond. 


[| Endorsed :] Original. 
114 Uwnrrep Strates or AMERICA, 88 : 


The President of the United States to John W. Bransford, treasurer 
of the city of Lynchburg, Virginia, Greeting : 
You are hereby cited and admonished to be and appear at a Su- 
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preme Court of the United States, to be holden at Washington on 

the second Monday of October next, pursuant toa writ of error filed 

in the clerk’s office of the supreme court of appeals of the State of 

Virginia, wherein Pat. Callan 1s plaintiff in error and you are de- 
) 


’ 


fendant in erorr, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, asin the said writ of 


error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 15th day of February, in 


uusand eight hundred and ninety. 
MELVILLE W. FULLER, 
Ch 7 f Justice of the United Stati $. 


the year of our Lord o 


115 On this 20th day of February, in the year of our Lord one 
thousand eight dred and ninety, personally appeared 
Junius C. Didlake before me, the subseriber, Samuel Tyree, a notary 


public in and for thy Lynchburg, State of Virginia, and 
makes oath that he d . true copy of the within citation to 
John W. Bransford, treasurer of the city of Lynchburg, Va. 


J. C. DIDLAKE. 


Sworn to and subseribed the 20th day of February, A. D. 1890. 
SAMUEL TYREE, 
Notary Public. 


| Endorsed :] Original. 

I, George K. Taylor, clerk of the supreme court of appeals of Vir- 
ginia, at Richmond, do hereby certify that a copy of the foregoing 
citation is on file in my office. 

Given under my hand this 30th June, 1890. 

GEO. kK. TAYLOR, 
Oli rk Supre me Court of Appr als of Virginia, at Richmond. 


116 Know all men by these presents that we, W. W. Larkin, 
Thomas N. Larkin, and Robert B. Stratton, of the city of 
Lynchburg, State of Virginia, are held and firmly bound unto John 
W. Bransford, treasurer of the city of Lynchburg, Va., and of the city 
aforesaid, in the full and just sum of five hundred dollars, to be paid 
to the said Jno. W. Bransford, treasurer, or his certain attorney, exe- 
cutors, administrator, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 
Sealed with our seals and dated this fourth day of February, 1890. 
Whereas lately, at a term of the supreme court of appeals of Vir- 
ginia held in the city of Richmond, Virginia, on the 5th day of 
December, 1889, in a suit depending in said court between Pat. Cal- 
lan, appellant, and Jno. W. Bransford, treas’r of the city of Lynch- 
burg, Va., brought on a writ of error to reverse a judgment of the 


— 
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corporation court of Lynch burg, State of Virginia, a judgment was 
rendered against the said Pat. Callan, appellant in the above-entitled 
cause, in the said supreme court of appeals of Va., and the said Pat. 

Callan having obtained a writ of error and filed a copy 
117 thereof in the clerk’s office of the said court to reverse the 

judgment in the aforesaid suit, and a citation directed to the 
said Jno. W. Bransford, treas’r, citing and admonishing him to be and 
appear ata Supreme Court of the United States to be holden at 
Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Pat. Callan shall prosecute this writ of error to effect and answer 
all damages and costs if he fail to make his plea good, then the 
above obligation to be void ; else to remain in full force and virtue. 


RO. B. STRATTON [SEAL. | 
W. W. LARKIN, Surety. |seat,} 
THOS. N. LARKIN. [SEAL. | 


Sealed and delivered in presence of— 
R. S. ELLIS. 

S. A. DAVISEN. 

B. M. HOLT. 


Approved by— 
HUGH L. BOND, Ct Judg 
M. W. FULLER, 
Chief Justice 


- 


ya\ Copy. 
‘Teste GEO. K. TAYLOR, C. C. 
118 VIRGINIA: 


IN THE CLERK’S OFFICE OF THE SUPREME COURT OF 
APPEALS OF VIRGINIA, AT RichMonpb, June 30th, 1890. 
|, George K. Taylor, clerk of the supreme court of appeals of Vir- 
ginia, at Richmond, do certify that the original bond, of whieh the 
foregoing is a true copy, is on file in my office. 
Given under my hand. 
GEO. K. TAYLOR, 
Clerk Supreme Court of Appeals of Virginia, at Richmond. 
Endorsed on cover: Virginia sup. court appeals. No. 1271. 
Pat. Callan, plaintiff in error, vs. John W. Bransford, treasurer of 
the city of Lynchburg, Virginia. Filed September 6, 1890. 
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Supreme Gourt of the aAnited States. 


OCTOBER TERM, 1890. 
’ No. 1271. 


PAT. CALLAN, Ptcatintirr tx ErRgor. 
ve. 


JNO: W. BRANSFORD, Treasvrer or tue Crry or Lyncn- 


. 
4 BURG, VIRGINIA. 
In error to the Supreme Court of Appeals of the State of 


Virgma. 


Fitep SepremBer 67H, 1890. 


MOTION TO ADVANCE, 


eieeteterene oe 


Supreme Court of the tnited States. 


OCTOBER TERM, 1890. 
No. 1271. 


PAT. CALLAN, Ptarntirr 1 ERgor, 
vs. 
JNO. W. BRANSFORD, Treasvrer or true Crry or Lynen- 
BURG, VIRGINIA. 


ln error to the Supreme Covrt of Appeals of the State of 
Virgina. 


Kirep SepTreEMBER 61TH. 1890. 


NOTICE OF MOTION. 
Lyncuspoura, Va., Ocr. 7, 1890. 
To Jno. W. Bransford, Treasurer of the City of Lynchburg, 
Virginia : 

Take notice that I will on Monday, October 13th, move the 
United States Supreme Court to amend the record in the case 
of Pat. Callan, plaintiff in error vs. you as Treasurer of the 
City of Lynchburg, Virginia. In error to the Supreme Court of 
Appeals of Virginia. The object of said amendment being to 
include the forty-four other cases submitted, together with the 
above-named case in the State Courts, there being in the State 
Courts actually but one trial had, and the other forty-four cases 
submitted as one case, and so heard and passed on, as shown by 
the Record. I will also at the same time move the said Su- 
preme Court of the United States to advance the said case on 
the Court docket. 

PAT. CALLAN, by 
W. W. LARKIN, Att’y. 
I acknowledge service of the above document this the 8th 


day of October, 1890. 
JOHN. W. BRANSFORD, 


7 reasurer. 


7 
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MOTION TO ADVANCE, 


A motion is made to amend the Record in this case, and 
if allowed by the Court, the case will embrace forty-four 
other cases, which were heard both in the lower and Supreme 
Courts of the State as one case, the facts and the law being the 
same in each. The Record supplies the means of amendment. 

The cases should have been under circumstances consolidated, 
or others should have awaited the result of one as a test case. 
Efforts to this end failed. 


If motion to amend should be denied, the great expense of 
taking writs of error in each of these cases would have to be 
borne, or the cases would soon be barred by limitation. 

Claim of plaintiff: That after tender of tax-receivable cou- 
pons of the State, and acceptance by the defendant, payment 
was demanded in money, as a condition precedent to issuing 
license. This second payment was made wnder protest. 

Plaintiff, waiving tort, brought common law action of assump- 
sit for money had and received. Plea, general issue. 

Verdict under instructions of the Court for defendant. 
Exceptions to rulings of the Court. 


The record shows (p. 8) that the genuineness of the coupons 
paid for taxes was drawn in question, and expert evidence was 
offered and rejected by the Court.—See Exception No. 1, p. 8, 
printed Record. 

The defendant demanded the production of the bonds from 
which these coupons were cut, with proof of the fact of cutting, 
and objected to any other testimony. This demand the Court 
sustained.—Exception No. 2, id. These exceptions to the rul- 
ings of the Court presented sharply the constitutionality of 
the statutes of the State. Yet the Supreme Court of Appeals 
(see opinion, p. 101 of Record) holds that the pecuniary con- 
sideration being in each case less than $500—the jurisdictional 
sum—the writ of error was improvidently awarded. This 
decision impairs the obligation ef the State contract with the 
couponholders who are tax-payers.—Art. 1, § 10, U. S. Con- 
stitution. 


These coupon cases, in view of peculiar cireumstances, in- 
volve great pecuniary interests in which the public are con- 
cerned, to have their rights, under the Constitution of the 
Union, maintained, which are now grossly violated and daily 
denied. 

The “unfriendly legislation,’ by which these rights are 
sought to be overthrown, is a matter of publie notoriety. 

The unfriendly decisions of the Courts sustain with great 
unanimity these unconstitutional acts of legislation. 

The spectacle of a sovereign State systematically attempting 
to defeat the rights of individuals as secured by the Constitu- 
tion of the United States is presented. 

The whole machinery of the State, regardless of expenses, is 
enlisted to overturn the constitutional rights of the subject. 

We submit that it isa solemn duty of the judicial depart- 
ment of the government of the Union, to protect citizens thus 
menaced and oppressed. 

These facts are briefly cited as a reason for advancing these 


Cases. 
PAT. CALLAN, by 
W. W. LARKIN, Att’y. 
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Supreme Court of the Wnited States, 


OCTOBER TERM, 1890. 


Par Carian, Plaintiff in error, 
Vs. r No. 1271. 
Joun W. Bransrorp, Treasurer, &c. 


Wwa. H. Jones, Plaintiff in error, 
Vs. 


Tur CoMMONWEALTH OF VIRGINIA. 


| No. 1594. 
J. J. Drttarp, Plaintiff in error, De. Nt 5 J 


Va. 
E. S. Moorman, Treasurer, &c. 
(FREGORY ET ALS., Plaintiffs in error, 
Vs. 


Bransrorp, Treasurer, &c. 


No. 1595. 


LirciForD, surviving partner, &c., | 
Plaintiff in error, 
. No. 1598. 
vs. | 
Day, Sergeant, &c. | 
Lawson, ET ALs., Plaintiff in error, 
Vs. , No. 1597. 
Bransrorp, Treasurer, &c. } 
Matuan Bros., Plaintiff in error, 
Vs. > No. 1596. 
Bransrorp, Treasurer, &e. } 


teen eR aS 


MOTION TO ADVANCE. 
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Supreme Court of the Wnited States, 


OCTOBER THERM, 1890. 


Pat Carian, Plaintiff in error, 
vs. 
Joun W. Bransrorp, Treasurer, &c. 


Wma. H. Jones, Plaintiff in error, 
VS. 
Tue CoMMONWEALTH OF VIRGINIA. 


J. J. Drttarp, Plaintiff in error, 
vs. 
E. S. Moorman, Treasurer, &c. 


Grecory ET ALs., Plaintiffs in error, 
vs. No. 1595. 
Bransrorp, Treasurer, &c. 


LrrcurorD, surviving partner, &c., 
Plaintiff in error r 
= ' No. 1598, 


Day, Sergeant, &c. 


Lawson, Et Axs., Plaintiff in error, 
vs. . No. 1597. 
BransrorpD, Treasurer, &c. 


Matwan Bros., Plaintiff in error, 
vs. : No. 1596. 
Bransrorp, Treasurer, &c. 


MOTION TO ADVANCE. 


And now come the said plaintiffs in error and move the — 
court to advance these causes on the Docket, so that the same 
may be heard at this term, and to fix a day certain for the 
hearing thereof. 


PAT CALLAN AND OTHERS, 
Ry W. W. Larkm, their Attorney. 
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Supreme Court of the tnited States. 


Par Cavan, Plaintiff in error, 

Vas, No. 1271. 
Joun W. Bransrorp, Treasurer, &c. 
Wa. H. Jones, Plaintiff in error, 

vs. No. 1594. 


Tae ComMMONWEALTH OF VIRGINIA. 


J. J. Dittarp, Plaintiff in error, } From the Corporation 


Vs. : Court of Lynchburg, 
E. S. Moorman, Treasurer, &e. —} Va. 
GreGorRY, ET ALS., Plaintiffs in error, 

vs. No. 1595. 
BransForD, Treasurer, &c. 


LircuFrorD, surviving partner, &c., 
Plaintiffs in error * 
’ No. 1598. 


Vs. 
Day, Sergeant, &c. 


Lawson, ET ALs., Plaintiffs in error, 
vs. 
Bransrorp, Treasurer, &c. 


Mattan Bros., Plaintiffs in error, 
vs. 
BransrorpD, Treasurer, &c. 


No. 1596. 
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In error to the Supreme Court of Appeals of Virginia, 
except the case of J. J. Dillard vs. E. S. Moorman, Treas., &c., 
which is from the Corporation Court. for the city of Lynch- 
burg, that being the highest court in the State to which it could 
by law be taken. 


ASSIGNMENT OF REASONS, 


The case of Pat Callan is an action of assumpsit for money 
had and received, the said Callan having tendered coupons 
which were received contrary to statute by said treasurer ; the 
money was also demanded in payment, which was paid under 
protest, and action was brought to recover on account of double 


4 


payment. Plaintiff offered to prove the genuineness of said 
coupons by expert testimony, but the defendant demanded the 
production of the bonds from which said coupons were cut, 
with proof that the same were cut therefrom, and objected to 
any other testimony, which demand the court sustained ; ex- 
ceptions duly taken, presenting the question of the constitu- 
tionality of said statutes. 

This is one of forty-five cases ; the plaintiff was not allowed 
to consolidate these cases, and an effort to make a test case 
with the others to abide the decision therein was not successful, 
and writs of error were taken in each of the forty-five cases. 
It is desired to have this decided before the statute of limita- 
tions applies and bars the writ in the remaining cases. 


The case of W. H. Jones against the Commonwealth is a 
writ of prohibition awarded by the Court of Appeals of Vir- 
ginia to prevent the prosecution of a suit against the collecting 
officer, and in which an injunction had been awarded to prevent 
sale of tax-payers property after tender and refusal of coupons, 
and tender kept good and brought into court in the Corpora- 
tion Court of Lynchburg, which restrained the sergeant of 
said city from selling property for the payment of cost due 
Commonwealth after coupons had been tendered in payment 
of such cost. 

The case of Dillard v. Moorman, Treasurer, &c., involves 
the question of jurisdiction of a Justice’s court to entertain a 
suit to recover the sum of $30, paid under protest after coupons 
had been tendered and refused by the collector. 


The case of Mallan Bros. v. Bransford, Treasurer, &c., is a 
writ of prohibition granted to prevent the collection of an 
execution issued by a Justice of the Peace on a judgment for 
the sum of $10.00, being a recovery of money paid for taxes 
under protest after tax-receivable coupons had been tendered 
and refused. 

The eases of Gregory, et als.; Litchford, surviving partner, 
&c., and Lawson, et als., involve the question of the right to 
appellate proceedings in cases wherein was drawn in question 
the validity of a State statute on the grounds of its repugnancy 


A 
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to the constitution and laws of the United States, and the de- 
cision of the court was in favor of its validity. It is claimed 
that the court does not eliminate the “ Federal question” by 
ignoring and failing to take notice of such questions, when 
properly presented. 

The decisions in the above cases are all of them in absolute 
disregard of the constitution and laws of the United States. 
They do not recognize the constitution and laws of the United 
States as the supreme law of the land. See dissenting opinion 
of Lewis P. in Commonwealth v. Latham J. (Jones’ case) 
above named. 


Special attention is invited to the three batches of cases last 
named. In these the tender was brought into court, and the 
collecting officer was enjoined from levying upon the property 
of the tax-payers; but, notwithstanding this, the Common- 
wealth by its officers, by subsequent proceedings under the act 
known as “The Coupon Crusher,” got repeated judgments, 
which were recorded as a lien upon the real estate of the tax- 
payers, and upon frivolous pretensions the court set aside the 
settlement made by which it had been declared that the taxes 
had been paid by the said tender kept good and paid into 
court as aforesaid. 

These coupon cases, in view of peculiar circumstances, in- 
volve great pecuniary interests in which the public are con- 
cerned, ‘to have their rights, under the Constitution of the 
Union, maintained, which are ‘now grossly violated and daily 
denied. 

The “ wnfriendly legislation,” by which these rights are 
sought to be overthrown, is a matter of public notoriety. 

The unfriendly decisions of the Courts sustain with great 
unanimity these unconstitutional acts of legislation. 

The spectacle of a sovereign State systematically attempting 
to defeat the rights of individuals as secured by the Coustitu- 
tion of the United States is presented. 

The whole machinery of the State, regardless of expenses, is 
enlisted to overturn the constitutional rights of the subject. 
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We submit that it isa solemn duty of the judicial depart- 
ment of the government of the Union, to protect citizens thus 
menaced and oppressed. 

These facts are briefly cited as a reason for advancing these 


cases. 
W. W. LARKIN, Att’y, 
For Plaintiffs in Error. 


Lyncusure, Va., January 28th, 1891. 
To John W. Bransford, Treasurer for the city of Lynchburg, 
Va. ; M. J. Day, late Sergeant for the city of Lynchburg ; 

Rk. Taylor Scott, Attorney General for the Commonwealth 

of Virginia: 

Take notice that I will on Monday, the 16th day of Feb., 
1891, move the Supreme Court of the United States to advance 
the above entitled cases on the docket of the said court. 

W. W. LARKIN, 
For Plaintiffs in Error. 


State or Vireinta—Cirty or Lyncnerre, to-wit: 


I, J. N. Whittaker, a Notary Public for the city of Lynch- 
burg, in the State of Virginia, do hereby certify that Basil M. 
Holt personally appeared before me and made oath that he, on 
the 31st day of January, 1891, delivered a true copy of the 
papers hereto annexed in person to John W. Bransford, Treas- 
urer, &c., and M. J. Day, late Sergeant, &c., and that he mailed 
a similar copy of said paper to R. Taylor Scott, Attorney- 
General, Richmond, Va. 

Given under my hand this 31st day of January, 1891. 

J. N. WHITTAKER, 
Notary Public. 


Supreme Court of the anited States, 


OCTOBER THERM, 1890. 


Par Caran, Plaintiff in Error, 
vs. 
Joun W. Bransrorp, Treasurer, &c. 


Ws. H. J wes, Plaintiff in Error, 
vs. : 
Tue CoMMONWEALTH OF VIRGINIA. 


No. 1271. 


No. 1594. 


T1603 ¥ 


J. J. Dittarp, Plaintiff in Error, 


v8. 
E. 8S. Moorman, Treasurer, &c. 


Guxcory et as, Plaintiffs in Error, 
vs 
Bransrorp, Treasurer, &c. 


No. 1595. 


Istourorn, surviving paitner, &c., 


Plaintiff in Error, No. 1598. 


v8. 
Day, Sergeant, &c. 


: 
: 
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Lawson rr Axs., Plaintiffs in Error, 


vs. No. 1597. 


Bransrorp, Treasurer, &c. 


Matvian Bros., Plaintiff in Error, 
vs. No. 1596, 


Bransrorp, Treasurer, &c. 


sin mannan: 


Brier 1n Repry Tro Appeccees, Oprosine Morion To ADVANCE 
anp Apvocatine Morion to Dismiss. 


W. W. LARKIN, For APPELLANTS. 
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J. » BELL OO, LYNONBURG, vA. 


We submit | i solemn duty of the judicial depart- 


ment of tli ent fF the | nion, to protect citizens thus 
: 
mcnaced 
ry " . ‘ . 
These Tract red Lrensol Tor advanein 


CuisCs 
W. W. LARKIN, Att’y, 


For Plaintiffs in Error 
YO} MAINES In Mrror, 


Lynconpure, VaA.. January 28th, 1891. 
To John W. Bransford, Treasurer for the city of Lynchburg, 
Va.: M. J Day, late Sergeant for th city of Lynchburg ; 

PR. Taylor S tt, A Ltorney (ren ral for thi Cammonwealth 

of Virgin Lit ; 

Take notice that I will on M mnday, the 16th day of Feb., 
1891, move the Supreme Court of the United States to advance 
the above entitled cases on the docket of the said court. 

W. W. LARKIN, 
lor Plaintiffs in Error. 


SrTaTr oF VirGgrnra—Clity or Lyncuercre. to-wit: 


. Be. Ihe W hittaker, a Notary Public for the city of Lynel 
burg, in the State of Virginia, do hereby certify that Basi] M. 
Holt personally appeared before me and made oath that he, on 
the S5lst day of January, 1891, delivered a true copy of the 
papers hereto annexed in person to Join W. Bransford, Treas- 
urer, &e., and M. J. Day, late Sergeant, &c., and that he mailed 
a similar Copy of said paper to Kk. Taylor seott, Attorney- 


General. Richmond, Va. 


Given under my hand this 51st day of January, LSYl., 
J. N. WHITTAKER. 
Notary Publie. 


\ Supreme Court of the tlnited States, 


_ OCTOBER THERM, 1890. 
s 


: 
: . . . s 
Par Catan, Plaintiff in Error, 
‘ ’ Vs. No. 1271. 
Joun W. Bransrorp, Treasurer, &c. } 
* 
Wma. H. J wes, Plaintiff in Error, 
‘ VS. No. 1594. 


. 
—— 


Tur CoMMONWEALTH OF VIRGINIA. 


- J. J. Dittarp, Plaintiff in Error, }, 42 
: os | Ji0-163 § 


; 
Y EK. S. Moorman, Treasurer, &e. 
a 
{ GuEGcory Et ALS, Plaintiffs in Error, 
rt: vs No. 1595. 
A sraNsForD, Treasurer, «ce. } 
> LrrcurorD, surviving paitner, &c., | 
Plaintiff in Error. . oe 
No. 1598. 
, Va. 
yt Day, Sergeant, &c. 
.. 4 LAWSON ET ALS.. Plaintiffs in Error, , 
a | 7 oe -_ 
- vs. . No. 1597. 
, Bransrorp, Treasurer, &c. 
: Maran Bros., Plaintiff in Error, 
; , VS. No. 1596. 
& rr 
P BRaNnsFrorD, Treasurer, &e. } 
— 
sRIEF IN ReEpty To APPELLEES. Oprostna Morion to ADVANCE 
| AND Apvocatina Morion to Dismiss. 
W. W. LARKIN, For APPELLANTS. 
: 


Jd. * BELL CO, LYNCHBURG, VA 


ee 
a 


mete PI ae A le 

ae ee ae ee 

; ia : ett ge 
ee tg 
rs 


ae 


: i ¢ 


ke Day 


ok oie 


PO aii nt SER ONY Ae Nc reain eB meek nebo 


Supreme Court of the Hnited States, 


OCTOBER TBRM, 1890. 


Pat Catxan, Plaintiff in Error, 
vB. > No. 1271. 
Joun W. Bransrorp, Treasurer, &c. 


Wma. H. Jones, Plaintiff in Error, 
vs. No. 1594. 
Tae CoMMONWEALTH OF VIRGINIA. 


J.J pons Plaintiff in Error, nr v. los 8 
E. S. Moorman, Treasurer, &c. 


Grecory Et ALS, Plaintiffs in Error, 
vs. 
Bransrorp, Treasurer, &c. 


LrtcuForD, surviving paitner, &c., 


ne Plaintiff in Error, No. 1598. 


Day, Sergeant, &c. 


Lawson et ats., Plaintiffs in Error, 
va. 


No. 1597. 
BransFrorp, Treasurer, &c. 


Matwan Bros., Plaintiff in Error, 
vs. > No. 1596. 


BransrorD, Treasurer, &c. 


Brier 1n Repty to AppeL_ees, Oppostne Motion to ADVANCE 
anp Apvocatine Motion to Dismiss. 


W. W. LARKIN, For APPELLANTS. 
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Supreme Court of the alnited States, 


The appellees’ brief so mixes the matter of the motion to 
advance and the motion to dismiss for want of jurisdiction, 
with an argument on the questions involved in the merits in 
these cases, that it is difficult to separate one from the others. 

No. 1271 (Callan vs. Bransford, Treasurer), money was paid 
for license. ‘The ground of action is the arbitrary refusal of the 
Treasurer to perform a ministerial duty and refusal to receive 
coupons except upon a “deposit,” contrary to statute, and for 
receiving coupons otherwise than for verification, and for exact- 
ing and receiving a double payment. /uchless vs. Childrey 
is not in point. Record, page 10, shows the Federal question 
presented by bills of exception. The case of Cary vs. Curtis, 
3 How., referred to by appellee, was decided under Act of 
Congress of March, 1839, which repealed the common law 
remedy of assumpsit; by Act of 1845, this remedy was re- 
stored; now, however, the matter is entirely statutory and 
exclusive.-—Arnson vs. Murphy, 109 U. 8., 258. Cary vs. 
Curtis is, therefore, no authority for appellees. ‘“ That a pub- 
lie officer, having ministerial duties to perform, in which a 
private individual has a special and direct interest, is liable to 
such individual for any injury sustained by him in consequence 
of the failure to perform such duties.”—43 Mich., 342; 28 
Amer. Rep., 189, and cases cited; also, Ashby vs. White, 1 
Smith’s Leading Cases. In many cases the tort may be waived 
and the party sue in assumpsit. 

In No. 1595, 1598 and 1597, coupons were tendered in pay- 
ment of taxes and kept good by payment into court, and ad- 
judged by the Court to be a satisfaction of such taxes and re- 
ceipts were given by order of Court in accordance therewith, 
but upon the expiration of the term of offices a new Judge of 
this Corporation Court succeeded, who reviewed the decision 
of the former Judge and reversed the judgment so entered by 
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him, and the Federal question presented is simply the right of 
the tax-payer to pay his taxes in coupons. A full statement of 
the facts are set out in the petition to this Court and in the bill 
before the Corporation Court. 

The batches of cases embraced in Lawson et als., Gregory 
et als. vs. Bransford, Treasurer, and the case of Litehford et 


als. vs. Day, Sergeant, present numerous independent causes, in 


each of which the tender of coupons for taxes was kept good by 
being brought into court, and in which proceedings the trial 
court adjudged that the taxes were paid by these tenders thus 
kept good, and ordered receipts to be executed by the clerk 
which should be evidence of the fact. A newly-elected Judge, 
on bills of review, which assigned no errors, except by general 
assertion of error without designation, annulled these decrees, 
and hundreds of people, in fact the tax-paying public of this 
community are suffering judgment upon judgment of trifling 
amounts, by which their real estate is so covered over with liens 
that they are reduced to pauperism by these oppressive and 
unconstitutional methods. These proceedings, by motion, were 
taken after the court aforesaid had taken jurisdiction for the 
purpose of settling the question of tender and payment into 
court. The court, in these proceedings, before any notice of 
motion was served, had declared the taxes paid. By a retroac- 
tive effect given to the Act known as the “Coupon-Crusher,” 
which crushes every property right of the coupon tax-payer, 
was, by proceedings taken after payment by the tenders kept 
good as aforesaid, contrary to the opinions of this Court in cases 
involving questions identical in every respect, deprived of their 


rights secured. to them by the Constitution. Under these cir- 


cumstances, it is suggested that these cases are, on motion to 
advance, embraced within the reasoning of Rule 26-4, as to 
“cases once adjudicated by this Court upon the merits and 
again brought up by writ of error or appeal, may be advanced 
by leave of the Court on motion of either party.” 


In No. 1598, Litchford, &c., vs. Day, Sergeant, &c., the 
Judge of the Appellate Court, delivering the opinion of the 
Court, is mistaken in supposing that a full copy of the record 
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was not made. The original bills—fifty-two in number—were 
copied in the record, but being similar in all respects, and in- 
volving about thirty dollars for costs in each case, it was not 
deemed necessary to do more than to print a complete record of 
the proceedings had on the Bill of Review appealed from and 
one additional bill, which was supposed to be in accordance with 
the requirement of the Judge of the lower Court. The Ap- 
pellate Court was asked, as will appear from N. B, bottom of 
page 4, to dispense with the printing of the record in forty- 
nine cases, as said cases presented the same questions of law 
and fact as was presented in the proceedings upon the Bill of 
Review, and the attention of the Appellate Court and of coun- 
sel being thus called to the matter, it was taken for granted by 
the appellant that if any objection was taken he would be 
notified in time to have that record printed. This is in 
accordance with precedents established in said Court. The 
record will be amended, on motion, by supplying the records 
of the forty-nine cases as aforesaid, or by writ of certiorart 
directed to the Clerk of said Appellate Court. 

The Record, on which appeals were granted, were complete ; 
it was only an omission that all were not printed. 

No. 1594 (case of W. H. Jones), was originally a petition 
for veritication of coupons, decided in his favor; State ap- 
pealed ; the case was reversed, with cost to the State; the Cor- 
poration Court issued executions in favor of the State for these 
costs; coupons were tendered in payment of these executions 
and refused. The officer was enjoined from levying on the 
chattels of Jones, who paid the coupons tendered into court. 


Thus the Corporation Court had already complete jurisdic- 
tion; the tender kept good by payment into Court discharged 
the judgment to the State. 


The Federal question, therefore, involved in this case is the 
right of said Jones to pay the judgment awarded against him 
in favor of the Commonwealth of Virginia, in coupons. Ref- 
erence is made to the petition for writ of error and the answer 
of said Jones, with authorities, to be found on page 11 of the 
Record, and it will appear from said authorities that the Cor- 


f) 


poration Court had complete jurisdiction of said case; the cou- 
pons tendered and kept good by payment into Court were in 
satisfaction of the demand of the Commonwealth, and the 
Federal question is fully set out in the bill filed in said Corpo- 
ration Court. The executions satistied by coupons was the end 


of the law. 


The cases of Dillard vs. E. 8S. Moorman, No. , and Mai- 
lan Bros. vs. Bransford, No. 1596, involve the,question as to 
whether small amounts of money paid under protest along with 
the coupons tendered can be recovered before a justice of the 
peace. I[t'is submitted that this question is decided by the 
ruling of the Court in Poindexter vs. Greenhow, 114 U.S. 
Rept. In the case of Dillard vs. Moorman the facts are cer- 
tified by the Court, pp. 5-6, and present a Federal question 
upon said certificate. The certificate of the trial justice in the 
case of Mallan Bros., (see Record, pp. 6-7) is conclusive of the 
facts in that case. 

Respectfully submitted, 


W. W. LARKIN, 
Attorney for Appellants. 
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ration ( ‘ourt. The executions satistied by COUPOls Was the end 


of the law. 

The eases of Dillard vs. E. S. Moorman, No. ——, and Mai- 
lan bros. Vs, Dransford, No. Lovo, involve tae, question as to 
whether small amounts of money paid under protest along with 
the COUPOTs tendered ean be recove red before i justice of the 
peace, [It is submitted that this question is decided bv the 
ruling of the Court in /?vindexrter vs. Greenhow, 114 U.S. 
Rept. In the case of Dillard vs. Moorman the facts are cer- 
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tified by the Court. pp. 5-6, and present a Federal question 
The certiticate of the trial justice in the 


upon said certificate. 
Cuse of Mallan bros , (see Reeord., pp tb ‘) is conelusive of the 
facts in that case. 
Respectfully submitted, 
WwW. WwW. DARA. 
Attorney for Appellants. 
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PAT. CALLA N. Plaintitt in Error. 
VS. 
J. W. BRANSFORD, Treasurer. 
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WM. H. JONES, Plaintiff in Error, } 
Vs. -No. 1594. 
COMMONWEALTH OF VIRGINIA. j 
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J. J. DILLARD, Plaintift in Error, } 
Vs. ya No. _—_, 


KE. S. MOORMAN, Treasurer. } 


(GREGORY ET ALS... Plaintiff in Error. 
Vs. -No. 1595. 
BRANSFORD, Treasurer, } 


ai LITCHFORD SURVIVING PARTNER, &e.,  ) 
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) ae 
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No. 1598. 
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" BRANSFORD, Treasurer, &ce. ) 
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[IN THE 


Supreme Court of the United States 


October Term 1890. 


PAT. CALLAN, Plaintitt in Error, 
Vs. 
J. W. BRANSFORD, Treasurer. 


WM. H. JONES, Plaintiff in Error, 
Vs. 


COMMONWEALTH OF VIRGINIA. 


J. J. DILLARD, Plaintift in Error, 
vs. 
E. 8S. MOORMAN, Treasurer, 


(GREGORY ET ALS., Plaintiff in Error, 
Vs. , 


BRANSFORD, Treasurer, 


LITCHFORD SURVIVING PARTNER, &c., 


Plaintift in Error, 
Vs. 


DAY, SERGEANT, Xe. 


LAWSON ET ALS., Plaintiff in Error, 
Vs. 
BRANSFORD, Treasurer, ce. 


MALLAN BROS., Plaintiff in Error, 
Vs. 
BRANSFORD, Treasurer, Xe. 


| No. 


1594. 


. 1596. 


. 1598. 


. 1597. 


| 
: 
; 
; 
| 
: 


REPLY BRIEF OF R. TAYLOR SCOTT, FOR APPELLEFS, TO W. W. 
LARKIN, FOR APPELLANTS, MOTION TO ADVANCE AND IN 
SUPPORT OF MOTION BY APPELLEES TO DISMISS 
THESE SUITS. 


The appellants motion lo advance these suits I: made under 


“section 6” of rule 26 of this court, and addressed to the 


judicial discretion of your honors, but the burden to shew suffi- 


cient cause is uponthem. In vain will your honors search Mr, 
Larkin’s assignment of reasons tor one substantial ground on 
which to rest this motion. Of No, 1271, Mr. Larkin says: 
“The case of Pat. Callan is an action of assumpsit for money 
had and received, the said Callan having tendered coupons, 
which were received contrary to statute by said treasurer; the 
money was also demanded in payment, which was paid under 
protest and action was brought to recover on account of double 
payment, * * * this is one of forty-five cases; the plaintift 
was not allowed to consolidate these cases, and an effort to 
make a test case with the others, to abide the decision therein 
was not successtul.” 

He did not intorm your honors, that this case was tried in a 
state court of competent jurisdiction, and judgment rendered 


against Callan. That Callan appealed to the supreme court of 


that state, (Virginia,) and in that tribunal his appeal was dis- 
missed with the others of the same class; because under the 
constitution and laws of Virginia, that court had not jurisdic- 
tion over the contention. He failed to inform this court that 
the coupons tendered by Pat Callan were tendered in payment 
of a liquor tax, as is shown upon page 77 of the record, and 
that this tax by the statute law of said state, is only payable in 
gold, silver, and ti gal tender notes of the United States ; a statute 
held to be constitutional by this court in “HHucless v. Childrey,” 
(135 U.S. R., 662, 671), in which it was held the liquor license 
fax, at the pleasure of Virginia, must be paid “‘in gold, in silver, 


. : ** 
evi bank notes, OT ii diamonds. 


—_—hS> 
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Admit for argument the case as stated—yvet there was no 
foundation for “the action of assumpsit” against Bransford, 
treaurer? This court so held in “Cary vr. Curtis,’ (3 How., 
236). Mr. J. Daniel said: “But the law never implies a 
promise to pay unless the duty creates the obligation to pay ; 
and more especially it never implies a promise to do an aet 
contrary to duty or contrary to law.” 

The position of the Collector of Customs in the case cited, 
and of Branstord, treasurer, i/em et idem, and it must follow 
the law did not imply a promise because unjust to Bransford, 
treasurer, to whom it would be imputed, and contrary to 
equity, so to imply it. It is uot possible to imply 2 promise to 
pay Callan. from Branstord, «a tax gatherer of Virginia, well 
kuown to Callan who received Callan’s liquor license tax, and 
paid it into the state treasury. In the language of the learned 
president of the Virginia court of appeals, **sach presumption 
appears to us to be subversive of every rule of right. The 
more correct inference seems to be that payment under such 
circumstances, must ex eq uo et bono, nay ex necessitate, and in des- 
pite of objection made at the time, be taken as being made in 
conformity with the mandate of the law and the duty of the 
officer, which exclude not only any implied promise of repay- 
ment by the officer, but would render void an express promise 
by him, founded upon a violation both of law and of his duty.” 

Your honors will note that in the case quoted, the court 
held not only there was “no assumpsit,” but that ‘‘no court of the 
state, superior or inferior, has jurisdiction to entertain such a pro- 
ceeding, and hence the judgment of the justice above mentioned is 
See “ Mallan Bros. rv. Bransford, treas’r,” 86 Va. Rep., 


** 
. 


void 
675. 

Concerning Nos. 1594, 1595, 1596, 1597, and 1598, Mr. Lar- 
kin says: “The decisions in the above cases are all of them in 
absolute disregard of the constitution and laws of the United 
States. They do not recognize the constitution and laws of 
the United States, as the supreme law of the land.” See dis- 


senting opinion of Lewis, P., in ** Commonwealth v. Latham, 


t 


Judge.”” Your honor’s will tind this case reported in 85 Va., 
632, and to it I invite attention. 

Construing a state statute, it was there held, that the circuit 
court of Richmond city alone hath jurisdiction to enjoin or 
affect any judgment in behalt of the commonwealth. 2. Writ 
of prohibition will issue where suit remains in court against 
commonwealth, contrary to law, altho’ the term of the judge 
against whom the writ is asked, expires before the writ issues. 
3. Where an inferior court is proceeding in excess of its juris- 
diction, this court has jurisdiction under the constitution, to 
issue a writ of prohibition. Does a dissenting opinion of the 
“president” of the court, change, alter, or modify a decision ? 
[think not. In what particular does this case sustain the grave 
charges made by Mr. Larkin? Where can be found “peculiar 
circumstances,” and ‘‘public interests,” to distinguish Mr. Larkin’s 
cases from others awaiting call upon your honor’s docket ? 

Where in them can be found facts to support the charge he 
makes of *“tunfriendly legislation,” “the whole machinery of the 
state * * * is enlisted to overturn the constitutional rights 
of the subject ?”’ 

Atter you have examined the records, I feel sure your hon- 
ors must conclude that Mr. Larkin labors under some mental 
hallucination, and * has called upon his imagination for his facts.” 

In the Va. Law Journal, Vol. 14, No. 48, of November 27th, 
1890, your honors will find reported cases Nos. 1195, 1197, and 
1198. In them there was no Federal question in issue, and 
none adjudged. They were dismissed because in money value 
below the jurisdictional limit of the court! 

I can se+ no feature in these contentions to distinguish them 
from the mass of cases which now await trial, and submit that 
the motion to advance should be denied. 

Motion To pDismiss.—I now ask your honors’ attention to 
motion made by the appellees to dismiss these appeals, because 
this court has not jurisdiction. Notice of this motion has been 
accepted by Mr. W. W. Larkin, counsel for the appellants, and 
is in the words and figures following, viz: 


nd 
v~ 


Zo Pal Callan, We aie Jones, J. J. Dillard, (rregory, Litehford, 
Lawson, and Mallan Bros.. appellants in the following cases, 
to-wit: Nos. 1594, 1595, 1596, 1597, 1598, and 1271, now pend- 
ing upon the docket of the Supreme Court of the United Slates. 
Take notice that on Monday, March 2d, 1891, the day 

named upon which you will move said court to advance upon 

its docket, the suits aforesaid, the appellees therein, and in 
each of said cases will submit to the court a motion to dismiss 
all and each, because said court has not jurisdiction to deter- 
mine the issues therein. 
Very respectiully, 
JNO. W. BRANSFORD, Treasurer, &c. 
COMMONWEALTH OF VIRGINIA. 
EK. S. MOORMAN, 7reasurer. 
M. J. DAY, Sergeant. 
By R. TAYLOR SCOTT, Their counsel. 
Richmond, Va., February 2d, 1891. Z 


Service 


accepted for the within parties, appellants, this Biv 


, IS8d1. 


day of 
W. W. LARKIN, 
Atty for appellants. 


The court should grant this motion, because, frs/—The records 
present no Federal question, (Bolling v. Lersner, 91 U.8., 643-6). 
Second.—The state court’s decisions appealed from, construes 
the constitution and laws of the commonwealth of Virginia, 
and are binding upon this court: this is settled law and has 
never been departed from. (Polk v. Wendall, 9 Cranch, 85; 
Pease v. Peck, 18 How., 595; Atlantic and Gulf R. R. Co. ». 
Georgia, 98 U. 8., 359; Amoskeag Nat. Bank v. Ottowa, 105 
U.S., 667; Johnson rv. Risk, 137 U. 8., 300-309). 

Third —These suits in form against Bransford, treasurer, 
Moorman, treasurer, and Day, sergeant, in effect and fact, are 
suits against the state of Virginia, therefore cannot be main- 
tained. The appellants sole object and purpose, to enforce the 
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6 
contract and collect the debts evidenced by “the coupons” alleged 
to have be en tendered in discharge of taxes. 

Branstord, treasurer, and the other appellees, are neither 
parties hor ‘*privies to these contracts and their connection 
with these contentions, because as her ofticers. they discharged 
duties imposed by the constitution and laws of Virginia. 
Such suits are forbidden by the XI amendment to the constitu- 
tion of the United States. 

In the now famous case “Hr parle Ayers, &c.” 123 U. 8. Reps., 
443, Mr. J. Matthews said: “It cannot be doubted that the 11th 
amendment to the constitution operates to create an important 
distinction between contracts of a state with individuals, and 
contracts between individual parties. In the case of contracts 
between individuals, the remedies for their enforcement or 
breach in existence at the time they were entered into are part 
of the agreement itself, and constitute a substantial part of its 
obligation. That obligation, by virtue of the provision of 
article [, section 10; of the constitution of the Uaited States, 


cannot be impaired by auy subsequent state legislation. Thus 


not only the covenants and conditions of the contract are pre- 
served, but also the substance of the original remedies tor its 
enforcement. Itis different with contracts between individuals 
and a state. In respect to these by virtue of the XI amend- 
ment to the constitution, there being no remedy by a suit against 
the state, the contract is substantially without sanction except 
that which arises out of the honor and good faith of the state 
itself, and these are not subject to coercion. Although the state 
may at the inception of the contract have consented, as one of 
its conditions to subject itself to suit, it may subsequently with- 
draw that consent and resume its original immunity, without 
any violation of the obligation of its contract in the constitu- 
tional sense.”’ 

“The very object and purpose of the eleventh amendment, 
was to prevent the indignity of subjecting a state to the coer- 
cive process of judicial tribunals at the instance of private 
parties. 


‘ 


‘Tt was thought to be neither becoming nor convenient that 
the several states of the Union invested with that large residuum 
of sovereignty which had not been delegated to the United 
States, should be summoned as defendants to answer the com- 
plaints of private persons, whether citizens ot other states or 
aliens: or that the course of public policy and the administra- 
tion of their public affairs should be subject to and controlled 
by the mandates of judicial tribunals without their consent and 
in favor of individnal interests. 

“To secure the manifest purposes of the constitutional exemp- 
tion guaranteed by the 11th amendment, requires that it should 
be interpreted not literally and too narrowly, but fairly and 
with such breadth and largeness as effectually to accomplish 
the substance of its purpose, 

“Tn this spirit it must be held to cover not only suits brought 
against the state by name, but. that also against its officers, 
ageuts and representatives, where the state, tho’ not named as 
such, is nevertheless the only real party against which alone in 
tact the relief is asked, and against which the judgment or 
decree etfectively operates.” 

* * * ‘Tn contradistinction to these classes of cases, for 
the reasons given, we adjudge the suit of ‘Cooper v. Marye,” 
in which the injunctions were granted against the present peti- 
tioners, to be in substance and in law a suit against the state 
of Virginia. Itis therefore within the prohibition of the 11th 
amendment tothe constitution. By the terms of that provision, 
it is a case to which the judicial power of the United States does 
not extend. The circuit court was without jurisdiction to 
entertain it. All the proceedings in the exercise of the juris- 
diction which it assumed, are null and void.” 

Mr. Justice Bradley, having carefully reviewed the previous 
adjudications and drawing therefrom the principles seétled, states. 
his “third” conclusion in the following language: 

“Third. That no proceedings can be instituted by any holder 


of said bonds or coupons against the commonwealth of Vir- 
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ginia, either directly by suit against the commonwealth by 
name, or indirectly against her executive officers to control 
them in the exercise of their official functions, as agents of the 
state.” “* MeGahy J. als. v. State of Virginia,” 135 U. S. Reps., 
662-671; “New Hampshire v. Louisiana,” 108 U. 5. 76. 

‘* Tender” is not ‘“mayment,” and the refusal fo accept **a legal 
tend r’’ is no “trespass.” The refusal violates nO personal right, 
and “tender” declined by the creditors is no foundation for an 
action of trespass on the case, nor for equitable intervention 
by injunction. This results from the ordinary as well as the 
technical meaning of *“tender.”” * Tender’ is but the debtors offer 
to pay, refused by the creditor, the thing tendered remains in 
the possession and under the control of the debtor, and is his 
to dv with as he pleases. 

“Tender” is a plea in bar of a plaintiffs demand, a defens 
and WoO More J It is ad shield but never a spear Or a 8iD rd! 

To be availed of must be pleaded, and the ‘onus probandi”’ 
is upon fhe debtor. I quote again Mr. Justice Matthews: “It 
seems to be supposed in argument that the right of tax-payers 
in Virginia, who have tendered tax receivable coupons in pay- 
ment of their taxes to the proper collecting officer, to be for- 
ever thereafter free from suit by the state to recover judgment 
for such taxes, rests upon the proposition that such a tender is 
in law a payment of the taxes, so as to extinguish all claim for 
them on the part of the state. This proposition indeed is said 
to be justified by the authority of certain language in the 
opinion of this court in the case of Poindexter v. Greenhow. 
In that case the effect of a tender in payment of taxes upon 
the subsequent act of the collector in seizing the personal pro- 
perty of the tax-payer, was considered and decided, but there 
is nothing in the opinion which countenances the idea, that such 
a tender was a payment of the taxes so as to extinguish all subse- 
quent claim of the state therefor.” 

Its effect wus precisely defined in the following statement, 
page 299: “Tis tender as we have already seen was equivalent 
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to payment, so far as concerns the legality of all subsequent steps 
by the collector to enforce payment by distraini of his property.” 
(These italics are Judge Mathews.) 

“There is nothing in the opinion to indicate that the party 
making the tender was relieved from the operation of the rule 
of law, making it necessary to keep the tender good: or that a 
subsequent action at law for the recovery of the taxes, would be 
unlawful, reserving of course in such a case the admitted right of the 
defendant to plead the fact of his tender, and bring it into court in 
pursuance of the usual practice in such cases, as a defense.” (Poin- 
dexter v. Greenhow, 114 U. 8. Rep., 270; Ex parte Ayres, &c., 
123 U.S. Rep., 443). 

The commonwealth of Virginia has given a remedy to these 
appellants, in the Code of 1887, sections 406, 407, 408, and they 
must pursue it: 


Sec. 406. Tax-collector to receive coupons for identification and verification. 
Whenever any tax-payer, or his agent shall tender to any person whose duty 
it is to collect or receive taxes, debts, or other demands due the state, any 
papers or instruments, printed, written, or engraved, purporting to be cou- 
pons detached from bonds issued under the act entitled “an act to provide 
for the funding and payment of the public debt,” approved March thirtieth, 
eighteen hundred and seventy-one, or from bonds issued under the act en- 
titled “an act to provide a plan of settlement of the public debt,” approved 
March twenty-eighth, eighteen hundred and seventy-nine, in payment of 
any such taxes, debts, or demands, the person to whom such papers are ten- 
dered, shall receive the same and give the party making the tender a receipt, 
stating that he has received them for the purpose of identification and veri- 
fication. 

Sec. 407. But shall require payment of taxes in money.—He shall at the 
same time require such tax-payer to pay his taxes in gold or,silver coin, 
United States treasury notes, or national bank notes, and upon payment 
give him a receipt for the same. In case of refusal to pay, the taxes due 
shall be collected as all other delinquent taxes are collected. 

Sec. 408. Shall deliver to judge; proceedings to try genuineness of coupons. 
He shall mark each paper as coupons so received, with the initials of the 
tax-payer from whom received, and the date of receipt, and shall deliver 
the same, securely sealed up, tothe judge of the county court of the county, 
or corporation or hustings court of the city, in which such taxes, debts, or 
demands are payable. The tax-payer shall thereupon be at liberty to file his 
petition in said county or corporation court against the commonwealth. A 
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summons to answer the petition, shall be served on the commonwealth’s 
attorney, who shall defend the same. The petition shall allege that the 
petitioner has tendered certain coupons in payment of his taxes, debts, or 
demands, and pray that a jury be impaneled to try the question as to 
whether they are genuine coupons, legally receivable for taxes, debts, and 
demands. Upon this petition an issue shall be made in behalf of the com- 
monwealth, which shall be tried by a jury. If it be finally decided in favor 
of the petitioner, that the coupons tendered by him are genuine coupons, 
legally receivable for taxes, debts, and demands, then the judgment of the 
court shall be certified to the treasurer, who, upon receipt thereof, shall 
receive said coupons, and shall refund the money before paid by the peti- 
tioner out of the first money in the treasury, in preference to all other 
claims. 


Chief Justice Taney, in “ Beers v. Arkansas,” said: 

“Tt is an established principle of jurisprudence in all civilized 
nations, that the sovereign cannot be sued in its own courts, or 
in any other without its consent and permission; but it may if 
it thinks proper, waive this privilege and permit itself to be 
made a defendant in a suit by individuals or by another state. 
And as this permission is altogether voluntary on the part of 
the sovereignty, it follows that it may prescribe the terms and 
conditions on which it consents to be sued, and the manner in 
which the suit shall be conducted, and may withdraw its con- 
sent whenever it may suppose that justice to the public requires 
it.” (Beers v. Arkansas, 20 How., 527-530: Bank of Wash- 
ington v. Arkansas, /d., 530-532; Antoni v. Greenhow, 107 
U.S., 769). 

Respectfully submitted, 
R. TAYLOR SCOTT, 
Counsel for the appe li, Ss. 
Richmond, Va., Feb. 5th, 1891. 
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APPENDIX. 


SUPREME COURT OF APPEALS OF VIRGINIA. 
LITCHFORD ET ALS. V. DAY, SERGEANT.* 
Richmond, November 13, 1890. 


1. Recorp—How Made Up When Parties Dijfer— What Necessary.— Where 
there were numerous cases before the court, identical in all respects, save 
in amounts, dates, and names of parties, the trial judge, under 23459, 
of Code 1887, directed a complete record to be made in one case, said 
record to serve for all the said cases, only each case to show dates, names 
of parties, &c., referring for the record for that case to the record in the 
case completely made up. The one record was made complete as directed, 
but the other case gave the names of the parties only. Held: Except 
as to the one case, the record is not such as will enable this court to con- 
sider it. 

2, Supreme Court or Appeats—/urisdiction—Amount in Controversy—In 
matters purely pecuniary, the jurisdiction of this court is limited by the 
Constitution to an amount of not less than $500. 


Appeal trom the corporation court of the city of Lynchburg. 
Opinion states the case. 


W. W. Larkin, tor appellant. &. Zaylor Scott, Attorney- 
General, for commonwealth. 


Lacy, J.—This is an appeal from a decree of the corporation 
court of the city of Lynchburg, rendered on the 27th day of 
September, 1889. 

[In making up the record in this case for an appeal, the coun- 


sel representing the parties intending to appeal, gave notice to 


* And fifty-one other cases. 
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the counsel of the opposite party of such intention, as required 
by section 3456 of the Code of Virginia. The counsel, how- 
ever, were not able to make up the record by agreeing on the 
copies, as provided for by section 3458; and, under section 
3459, the question was submitted to the judge. 

Section 3459 is as follows: “If the appellee or defendant in 
error, or his counsel, desire any part of the record to be copied, 
and the appellant, or his counsel, object to the same, the ques- 
tion may be referred to the judge of the court in which the 
case was decided, who shall decide the same, and the clerk, in 
making out the transcript, shall conform to his instructions.” 

The judge of the corporation court of Lynchburg, to whom 
the question was referred under the foregoing section of the 
Code, directed the clerk as follows: “In respect to copying the 
records for appeal in the cases mentioned within, (Day, Sergeant, 
v. Litehford, and fifty-one cases), make one complete record in 
one case, which record is to serve as the record for all the cases, 
which are identical, omitting only what counsel may mutually 
agree toomit. It is useless to copy a paper in one case, or 


many cases, when the same, or a like paper, (with exception of 


names, dates, aad amounts,) is already copied in another record, 
which may be referred to: but each case ought to show the 
names of the parties litigant, amounts, &c., referring for the record 
for that case to the record in the case which is completely made 
up.” 

The record in the Litehford case is completely made up; but 
the others are not copied, their name only being mentioned. 
There is no evidence in the transcript of the dates, nor of the 
amounts, although the judge of the court, authorized by law to 
do so, has directed that enough shall be copied of each case to 
show “the names of the parties litigant, the amounts, and 
dates.” 

This is not such a record in these cases as will enable this 
court to consider them. This court cannot reverse or affirm a 
case on appeal simply apon inspection of its name. And the 
motion is made here to dismiss them for want of jurisdiction, 
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the amount involved being less in each case than the jurisdic- 
tional amount of $500. While we cannot determine this ques- 
tion by an inspection of the several cases, which appear here 
only by their names, we find that in the Litchford case, whicb 
is presented to this court as the typical case by the appellant’s 
counsel, (the same counsel representing ail the cases), and by 
whose request and insistance the transcript of the record was 
so made up, that the controversy is over the sum of $26 63 
and $2 96—an amount so small that its selection as the type 
of all indicates that all are of the same or a similar amount. 
The case of Litchford v. Day, being below the jurisdictional 
amount of $500, prescribed for this court by the constitution 
of the state, must be dismissed for that cause, and the other 
appeals must be dismissed as improvidently awarded. If they 
are like the tyne, they must be dismissed for the same reason 
for which that is; and, if unlike that, they are not properly 
before this court, and must be dismissed. None of them 
involve a matter in controversy, exclusive of cost, equal in 
value or amount to $500. The constitutionality of no law is 
involved, and they do not come within any of the exceptions 
provided tor by the 2d section of Article V1, of the constitution 
of the state, (Welntosh v. Broder, 80 Va., 217: Hawkins v. 
Gresham, 85 Va., 34; 12 V. L. J., 800), and must be dismissed 


for the stated reasons. Appeals Dismissed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 
LAWSON ET ALS. V. BRANSFORD, TREASURER.* 
Richmond, November 18, 1890. 

SUPREME CourT OF APPEALS—J/urisdiction—Amount in Controversy.—In mat- 

ters purely pecuniary, the jurisdiction of this court is limited by the 


constitution to an amount of not less than 3500. 


Appeal from corporation court of the city ot Lynchburg. 


* And thirty seven other cases. 


14 


W. W. Larkin, for appellant. R. Taylor Scott, Attorney- 


General, for commonwealth. 


Lacy, J.—These are appeals from a decree of the corporation 
court of Lynchburg, rendered on the 27th day of September, 
1889. 

In each case the record shows that the amount in controversy 
is less than the jurisdictional sum of $500, prescribed for this 
court by the constitution of the state, and the Attorney-General 
moves to dismiss the cases for that cause. The amount in each 
case is less than sufficient to give this court jurisdiction, and 
the appeals cannot be united for that purpose, according to an 
unbroken line of decisions in this court, (Umbarger v. Watts, 
25 Gr., 25; Fink v. Denny, 75 Va., 663; MeCarthy v. Hamaker, 
5S. E. Rep., 538); and, the amounts being severally less than 
the said jurisdictional sum, the said appeals must be dismissed. 
Hawkins v. Gresham, 85 Va., 34; 12 V. L. J., 800; Melntosh 
v. Broden, 80 Va., 217. Appeals Dismissed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 
GREGORY ET ALS. V. BRANSFORD, TREASURER.* 
Richmond, November 13, 1890. 

SUPREME Court oF AprpEALs—Jurisdiction—Amount in Controversy —In mat- 

ters purely pecuniary, the jurisdiction of this court is limited by the 


constitution to an amount of not less than $500. 


Appeal from the corporation court of the city of Lynchburg. 


W. W. Larkin, tor appellant. &. Taylor Scott, Attorney- 
General, for commonwealth. 


Lacy, J.—These are appeals from a decree of the corporation 


* And many other cases. 
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court of the city of Lynchburg, rendered on the 


19th day oft 
June, L889. 


In euch of these CUuSCS the recora shows that the amount in 


controversy is less in value or amount than $500, and the 


Attorney-General moves to dismiss for want of jurisdiction; 


which will be done, reason in writing given with the record in 


the suits ot Lawson and thirty-seven other cases against Brans- 


ford, treasurer, decided this day. Appeals Dismissed. 
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TRANSCRIPT OF RECORD 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1380. 


Nonaso-! SO 


W. C. HOWARD, 8. T. STRATTON, AND J. RAUCH, 
PLAINTIFFS IN ERROR, 


vs: 


THE STILLWELL AND BIERCE MANUFACTURING 
COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF TEXAS. 


FILED OCTOBER 11, 1887. 
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W. C. HOWARD ET AL. VS. STILLWELL AND BIERCE MFG co. 1 


1 Monpbay, January 10th, 1887. 


3e it remembered that there was opened and begun to be 
holden a regular term of the United States circuit court for the north- 
ern district of Texas at the city of Dallas, in Dallas county and said 
district, on the 10th day of January, A. D. 1887, it being the second 
Monday in said month in said year and being the day fixed by 
law for commencing a regular term of said court at said place—pres- 
ent and presiding, the Honorable Andrew P. McCormick, United 
States district judge for the northern district of Texas; C. Bb. Pearre, 
United States attorney for said district; W. L. Cabell, United States 
marshal for said district, and A. J. Houston, clerk of said court— 
when and where the following proceedings were had, to wit: 


9 In the Circuit Court of the United States for the Northern 
District of ‘Texas, at Dallas. 


STILLWELL & Brerce M’n’rP’aG Co. 
vs. > No. —, 


W. C. Howarp et al. j 


To the honorable court: 

The petition of the Stilwell and Beirce Manufacturing Company, 
a corporation duly corporated, with its principal office and place of 
business at the city of Dayton, in the State of Ohio, and which is 
a citizen of said State of Ohio, complaining of W.C. Howard, J. 
Rauch, and 8S. T. Stratton, all of whom reside at tne county of Dal- 
las, in the State of Texas, and who are citizens of the State of Texas, 
respectfully represents— 

That said defendants are justly indebted to plaintiff in the sum 
of seven thousand dollars, besides interest, for that, heretofore, to 
wit, on the 23rd day of March, 1885, the said Howard, Stratton, and 
Rauch entered into a contract with your petitioner by which your 
petitioner was to reconstruct the mill belonging to defendants 
upon the roller system and place in said mill certain machinery 
and appurtenances mentioned in said contract, a copy of which is 
hereto attached and marked “ Exhibit A.” 

That in payment for the said work and material so to be furnished 
said defendants agreed and undertook to pay your petitioner the 
sum of $17,850.00, as follows: $7,000.00 cash on the shipment of 
the machinery, and $7,000.00 in nine months after the date of ship- 
ment of the said machinery, and $3,850.00 in twelve months from 
the date of said shipment. 

Your petitioner shows that said machinery was shipped on or 
about the first of June, 1885, and that the defendants paid the 
$7,000.00 mentioned in said contract; that the work agreed to be 
done by petitioner was done, performed, and completed by it ina 
workmanlike manner and according to the terms and conditions of 

suid contract; that the $7,000.00 agreed to be paid nine 
5) months from the date of said shipment of said machinery is 
long past due, and the defendants have refused and failed to 
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9 W. C. HOWARD ET AL. VS: 


pay same; wherefore plaintiff sues and prays that said defendants 
be cited to appear and answer this petition, and that it have judg- 
ment for its debt, interest, and cost of suit. 

(Signed) CRAWFORD & CRAWFORD, 


y | it'ys for I Yaintiff. 


(Endorsed 4 No. 93]. Stilwell W Bierce M’f’g Co. US, W. C. How- 
ard etal. Original petition. Filed April 26,1886. A.J. Houston, 
clerk, by Jas. D. Adams, deputy. 


United States Circuit Court at Dallas. May Term, 1556. 


STILLWELL & Bierce M’r’G Co. ) 
Us. ' No. 931. 

7 , ' 

W.C. Howarp ée al } 


And now come the defendants, by their attorneys, and deny all 
and singular the allegations in the plaintiff's petition contained ; 
and of this they put themselves upon the country; wherefore they 
pray jJuagment, etc. 


(Signed) LINDSLEY & McCORMICK, 


Attorneys jor Def ndants. 
(Endorsed :) No. 931. Stillwell & Bierce M’f’g Co. vs. W. C. How- 
ard et al. Defendants’ original answer. Filed May 20,1886. A.J. 
Houston, clerk, by Jas. D. Adams, deputy. 


In U.S. Circuit Court at Dallas, Texas. January Term, 1887. 


Ture STILLWELL & Bierce M’r’G Co.) 


Us 


W. C. Howarp et al. j 


And now come the defendants, by their attorneys, and file this 
as their plea in reconvention to the suit brought by plaintiff against 
defendants; and these defendants allege that on, to wit, March 25, 
1885, the plaintiff entered into a contract with the defendants under 

the terms of which the plaintiff undertook, promised, and 
4 agreed to construct the mill of defendantsat Dallas, texas, upon 
the roller system, placing therein certain machinery de- 
scribed in said contract and agreeing to place therein all other 


machinery and material me cessary lo erect and complete a flour mill 
of 200 barrels capacit 24 hours, according to plans to be made 


by plaintiff, the defendants agreeing to furnish proper motive power 
to drive said machinery and to build all stone or brick foundations 
for machinery and frame all openings in floors, all of which work 
defendants duly performed. The plaintiff contracted to have said 
mill complete and ready to run on or before July 15th, 1885, pro- 
vided defendants should have the mill-house ready for plaintiff's 
workmen by June 1, 1555 

[n said contract plaintiff further agreed and undertook with and 
to defendants and guaranteed to defendants that said mill when 
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completed should have a capacity for from 200 or more barrels of 
flour in 24 hours, and that its results should be equal to those of 
any of the roller or other modern systems of milling now in use in 
this country using the same grade of wheat; also that plaintiff 
should perform all the mill-work on said mill in a good and work- 
manlike manner and should furnish all materialstherefor. In con- 
sideration of the matters agreed to be done by plaintiff the defend- 
aunts agreed to pay the plaintiff therefor, all as set forth in said 
contract. 

And now defendants allege that the plaintiff did not have said 
mill completed and ready to run on or before July 15th, 1885, al- 
though defendants did have said mill-house ready by June 1, 1885, 
for plaintiff to do and perform its part of said work. 

And defendants further allege that the said mill when completed 
did not rive equal results to those of any of the roller or other 
modern systems of milling now or then in use In this country; that 
plaintiff did not perform all the mill-work on said mill in a good 
and workmanlike manner and did not furnish all materials therefor 
as it had contracted so to do; on the contrary, defendants say that 

plaintiff, for a long time after July 15 th, 1885, or a long time 
O after plaintiff began work on s: aid mills, 7¢ delaved the com- 

pletion of said mill, and that said delay was the result of the 
negligence, want of care and skill and attention of plaintiff; that 
plaintif did not employ a sufficient number of men to do said 
work; that the work done was not done in a good and workman- 
like manner, but was carelessly, negligently, and badly done and 
left by plaintiff in an incomplete, bad condition ; that much labor 
and time and money had to be expended by defendants on said mill, 
after plaintiff discharged its workmen, to rectify the errors in its 
construction made by plaintiff and to supply articles of needed 
machinery plaintiff had contracted but failed to deliver and place 
therein; that defendants had laid in large supplies of good wheat 
to grind in said mills and had paid large sums of money therefor, 
and had to hold said wheat for a long time before said mills were 
ready torun properly, and bad to pay large sums of money for stor- 
age fees, insurance on said wheat, and interest on money paid for 
same; that defendants had to purchase at their own expense 2 John- 
uthan Mills flour-dressers, at a cost of $500.00; automatic feeders, at 
au cost of $170.00; new set of rolls, at a cost of $500.00. Defend- 
ants had to exchange with plaintiff breaks or rollers, for which 
plaintiffs charge defendants a difference of $36.00, and defendants 
also paid freight on same, $15.00. Defendants also purchased 
Schwizwoelder scorer for $275, & paid freight on same, $15.00. De- 
fendants also had to emplov a millwright for ninety days, at a cost 
of $3.75 per day, to rectify the mistakes and errors of plaintiff; 
that all of these said expenditures by defendants were covered by 
their contract with plaintiff, and should have been furnished and 
performed by plaintiff; that there was a ready cash market in Dallas 
all this time for flour of the grade said mill would have fur- 
nished if made by plaintiff as it had contracted, and defendants 
could have sold all of said flour it could have made during said 
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delay, and that plaintiff to wit, 200 barrels a day, and that plaintiff, 

for the facts above stated, delaved defendants in the manu- 
6 facture of said flour for 60 days, by which defendants lost a 

profit of $1.00 a barrel on 12,000 barrels of flour, or the 
sum of $12,000.00. 

sy reason of all of which defendants say that they have suffered 

damage and that plaintiff justly owes them the sum of twenty thou- 
sand dollars; defendants therefore pray for a judgment in their favor 
against the plaintiff for the said sum of money above set forth; that 
defendants be allowed to file and plead this in reconvention to 
plaintiff's suit, and for general relief. 

(Signed) LIDSLEY & McCORMICK, 

Alt’ys for Def’ts. 


2nd. And now further come the defendants, by their attorneys, 
and file this also as their plea in reconvention to the suit brouglit 
by the plaintiff against them; and these defendants allege they are 
and at the dates hereinafter stated were engaged in the milling busi- 
ness at Dallas, ‘Texas, and that plaintiff is now and at the dates here- 
inafter stated was ergaged in the business of manufacturers and 
dealers in milling machinery at Dayton, Ohio. 

And defendants allege that during the month of March, 1885, the 
plaintiff entered into a contract with defendants, under the terms of 
which the plaintiff undertook, promised, and agreed to construct 
the mill of defendants at Dallas, Texas, upon the roller system, 
agreeing to place therein all the machinery necessary to erect and 
complete a flour mill of 200 barrels capacity in twenty-four hours, 
the defendants to do certain work on their part to said mill, which 
defendants aver they performed. Plaintiff further contracted with 
defendants the results of said mill should be satisfactory in all re- 
spects; that it woula perform all of said work in a good and work- 
manlike manner and should furnish all the necessary machinery 
therefor, and that it woul iild, erect, and complete said mill-work 
on said mill in a reasonable time and without any unnecessary 
delay; that plaintiff well kuew the purposes of defendants in con- 

tracting for said machinery was to run the milling business 


~— 


f at Dallas, Texas. ‘lle defendants agreed to pay the plaintiff 
the reasonable value of said work and machinery. 

And now defendants allege the plaintiff did — furnish said ma- 

chinery and perform said labor in a reasonable time nor in a good 


and workmanlike manner, nor furnish defendants all the machinery 
it had contracted to furnish On the eqntrary, defendants allege 
the plaintiff, for a long time after it began work on said mill, care- 
lessly, negligently, and willfully delayed the completion of its work; 
that it did not employ a suthcient number of men to do said work ; 
that its work was done carelessly, negligently, and in an unwork- 
manlike manner, and was left by plaintiff in an incomplete, bad 
condition; that much labor and time and money had to be ex- 
pended by defendants on said mill after plaintiff quit work on it to 
rectify the errors in its construction made by plaintiff and to sup- 
ply articles of needed machinery plaintiff had contracted but failed 
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to furnish and place therein ; that defendants had’purchased large 
supplies of good wheat to grind in said mill, relying upon the 
promise of plaintiff to construct the same as it contracted to do and 
in a reasonable time, and had paid large sums of money therefor, 
and had, in consequence of plaintiff’s failure to perform its con- 
tracts, to hold said wheat for a long time before said mill was ready 
and complete to grind said grain, and had to pay out large sums of 
money for storage fees, insurance on said wheat, and interest on 
money paid for same; that defendants had to purchase at their 
— own expense 2 Jonathan Mills flour-dressers, at a cost of $500.00 ; 
automatic feeders, at a cost of $170.00; new set of rolls, at a cost of 

$500.00. Defendants were compelled to exchange with plaintiff 

breaks or rollers, for which plaintiff charged defendants a difference 

of $36.00, and defendants also paid freight on same, $15.00. De- 

fendants also purchased a Schworzwoelder scorer for $275.00, and 

| paid freight on same, $15.00. Defendants also had to employ a 
| millwright for ninety days, at a cost of $3.75 per day, to rectify the 
mistakes and errors of plaintiff; that all of these said expenditures 

by defendants were in fact covered by their contract with 

8 plaintiff, and should have been furnished and performed by 

plaintiff, and defendants were compelled to buy said ma- 

chinery & perform said labor to make said mill manufacture good, 

salable, and merchantable flour, which the plaintiff had expressly 
contracted with defendants said mill should do; that there was a 

~<a ready cash market in Dallas all this time for the grade said mill 
would have made if constructed as plaintiff had agreed it should be, 
and defendants could have sold all of said flour it could have made 
during said unnecessary delays caused by plaintiff, viz., 200 barrels 
per day, and that plaintiff, by reason of the facts above stated, de- 
layed defendants in the manufacture of said flour for sixty days, by 
which defendants lost a profit of $1.00 per barrel on 12,000 barrels 
of flour, or the sum of $12,000.00. By reason of all of which de- 
fendants say the plaintiff justly owes them the sum of twenty thou- 
sund dollars. Defendants therefore pray for a judgment in their 
favor against the plaintiff for the said sum of money above set forth; 
that defendants be allowed to file this in reconvention to plaintiff's 


sult. 
(Signed) LINDSLEY & McCORMICK, 
Attys for Defendants. 
= 
(Endorsed :) No. 931. Stillwell & Bierce M’f’g Co. vs. W. C. How- 
ard et al. Defendants’ plea in reconvention. Filed Jan’y 7, 1887. 
A. J. Houston, clerk, by Jas. D. Adams, deputy. 
STILWELL AND Bierce M’r’G Co. ) 
vs. ~ 931. 
W.C. Howarp et al. j 
t This day, upon application of plaintiff, it is hereby granted leave 
to amend in this cause. 
, 
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Copy. 
Form No. 8. 


This form te be used where the Stillwell & Bierce Manufacturing 
Co. furnishes all machines, &ec., and does the millwright work. Fill 
up three of these blanks; one for the purchaser, one for Stilwell & 
Bierce Manufacturing Co., and one for the salesman. Fill up 
blanks carefully. This contract to be binding only when 
approved by the Stilwell & Bierce Manufacturing Co. at its 
hore office, at Dayton, Ohio. All settlements must be made 
with and all notes given and money paid direct to the Stilwell & 


Bierce Manufacturing Co. or on their written orde! 


q 


e 


‘Exuisit A.” 


This agreement between the Stilwell & ts Manufacturing 
Co., of Dayton, Ohio. of the first part, and W. . Hows ird, J. Rauch, 
and S. iy Stratton, of Dallas. Tex., of second part — f itnesseth : That 
the party of the first part hereby covenants and agrees with the 
sald party of the second part to reconstruct the mill of sad party of 
the second part upon the roller system, placi lng therein the follow- 
Ing machines: 

Seven (7) 9” x 24” Odell double roller mill. 


One (1) 9” x 30” =“ : 
Fourteen (14) bolting | s 16” x 32”, 
Kight (8) scalping ’ 7 x 30” 


1) No. 3 C. N. Smith centrifug ‘al reels. 

Four (4) No. 1 Geo. ‘IT. Smith purifiers, with aspirators. 
Three (8) No.0 “ | * . ” ° 
One (1) double middli L aspirator. 

One (1) No. — Win. Richmon id horizontal bran duster. 


Four (- 


Three (1) flour packe brand pren cker. 

Pwotz) “ “ scales; one (1) wheat heater 

Three (3) No. 4 Prinz du ileetors, with fan attachments 

One (1) No. 2 Wm. R nd wheat separator. 

One(l) “ 4 smut mach ind st parator. 

One (1) i adju brush machine. 

One (1) No. 1 Kurth dou ylinder brush machine, and all other 
machinery and material he to erect and cot nplet sa flour mill 
of 200 bbls. capacity In 24 | ‘ording to plans to ites made by 
the party of the first part and placed by them in the mill-house 
to be built by the party of ¢ nd part in Dallas, Texas; party 
of the second part to furnish proper motive power to drive said ma- 
chinery and to extend engine shaft into basement of mill-house to 

a point to be hereafter designated by party of first part and 
10 not to exceed eight feet inside of basement wall. Party of 


the second part are to build all stone or brick foundations 
for machinery and frame al! openings in floor for packers, upright 
shafts, &c. The party of the first part agrees to have the mill com- 
pleted and ready to run on or before Jaly 15th, 1885, provided party 
of the second part shall have mill-house ready by June Ist,1885. The 


~~) 
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said party of the first part guarantees that said mill when completed 
shall have a capacity for from 200 or more barrels of flour in 
twenty-four hours, and that the results shall be equal to those of 
any of the roller or other modern systems of milling now in 
use in this country using the same grades of wheat. The said party 
of the first part shall perform all the millwright work, — shall be 
done in a good and workmanlike manner, and shall furnish all mate- 
rials therefor, except such as are now In said mill and can — utilized, 
which may be used free of charge by said party of the first part; 
~~ and the said party of the second part hereby covenants and agrees 
to pay the said party of the first part for said machinery, materials, 


and labor the sum of seventeen thousand eight hundred & fifty 
dollars, as follows; $7,000 cash on shipment of said machines and 
$7,000 in nine months from date of shipment of said m’ch’y ; $3,850 
in twelve months from date of shipment of said machinery. Party 
of the second part to keep the mill insured for the benefit of party 
of the first part as their interest may appear in case of fire, for which 
sald party of the second part agrees to execute and deliver promis- 
sory notes to said party of the first part, dated time of shipment of 
m’ch’y, bearing 8 per cent. interest and secured as follows: To be 
satisfactory to the parties of the first part. No claims for damages 
shall be made by said party of the second part on account of delays 
incident to starting up. The said party of the second part agrees 
to be responsible for any damage or loss by fire or otherwise after 
=> ie. the machinery reaches Dallas. The title of said machinery shall 
remain in and not pass from said party of the first part until the 
same are paid for and until all the notes, whether secured or unse- 
cured, given therefor are fully paid, and in default of payment, as 
above agreed, said party of the first part or its agent may 
1] take possession of and remove said machines without legal 
process. 

Should second varty desire to furnish any of the iron-work 
or other material ora portion of the labor it can be so stated here, 
and if said party of the first part is to assume any responsibility in 
connection with the motive power for driving said mill it must so 
appear in the | ody of the contract. 

(Signed) STILWELL & BIERCE M’F’G Co., 
Per J. W. McKEEN, Agent. 
ae This 23 day of March, 1885. 
‘ (Signed) W. C. HOWARD. 
Z S. T. STRATTON. 
. J. RAUCH. 

P. O. address: —— county of , State of ——. Ship- 

ping address : —— ——, COUNLY of , State of ——. 


Note this: The within order will be filled by machinery of our 
own manufacture, so far as the line we are making at the time goes. 
, Should any machines be ordered not made by us such machines as 
we are handling of the kind will be furnished, unless otherwise 
specified in the order. 


A mnt 
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Please fill in the answers to the following questions: 
Will your middlings be reduced on burrs or rolls? 
Have you steam or water power ? 
What is the speed of your power shaft? 
How many horse power have you ? 

What is the size and kind of your mill building? 

How many stories high ? 

W hat is the height of each story in the clear? 

What is the number, length, and diameter of your reels ? 

Have they single or double conveyors? 

How many grades of flour do you wish to make? 

State the character of your wheat. Is it hard or soft, winter or 
spring? 

What machinery have you now in the mill? 


In the Cireuit Court of the United States for the Northern 
12 District of Texas, at Dallas. 


STILWELL & Brerce MAN’F’G Uo. ) 
Us. - No. 93 
W. C. Howarp et ai. 


To the honorable court: 


Now comes plaintiff in the above-entitled cause and, by leave of 
the court first had and obtained, files this its first amended original 
petition, amending the original petition filed April 26th, 1886, that 
the same may read as follows: 

The petition of the Stilwell & Bierce Manufacturing Co., a cor- 
poration duly incorporated, with its principal office and place of 
business at the city of Dayton, in the State of Ohio, and which is a 
citizen of the State of Ohio, complaining of W.C. Howard, J. Rauch, 
and 8. 'T. Straton, all of whom reside at the county of Dallas, in the 
State of Texas, and who are citizens of said State of Texas, respect- 
fully represents— 

That defendants are justly indebted to plaintiff in the sum of 
$10,850.00, besides interest, for that heretofore. to wit, on the 23rd 
day of March, 1885, said W. C. Howard, J. Rauch, and S. T. Stratton 
made and entered into a contract with your petitioners, by which 
your petitioners were to reconstruct the mill belonging to defend- 
ants upon the roller system and place in said mill certain machinery 
and appurtenances mentioned in said contraet, a copy of which is 
hereto attached, marked xh A, and made a part of this peti- 
tion ; that in payment for th: rk and material so to be furnished 
said defendants agreed and undertook to pay your petitioners the’ 
sum of $17,850.00, as follows: $7,000 cash on the shipment of said 
machinery, and $7,000 in nine months after the date of the ship- 
ment of said machinery, and $3,550 in 12 months from the date of 
said shipment. 

Your petitioners show that said machinery was shipped on, to 
wit, the 26th day of May, 1585, and that the said defendants paid 
the $7,000 mentioned in said contract; that the work agreed to be 
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done by your petitioners was done, performed, and completed in a 
workmanlike manner, and that defendants accepted and are using 

the same; that said sum of $7,000 agreed to be paid nine 
13 months after the date of said shipment of machinery and 

the said sum of $3,850 agreed to be paid in. 12 months after 
the date of said shipment are long since due and the defendants 
have refused and failed to pay same. Plaintiff says that for the said 
sums of $7,000 and $3,850 the said defendants agreed in the terms 
of said contract to execute and deliver their promissory notes to 
said plaintiff, dated at the time of the shipment of said machinery, 
and to tear 8 per cent. interest and to be secured to the satisfaction 
of said plaintiff. Plaintiff says that the defendants have refused to 
execute said notes as provided for in said contract, and that said 
sums aré long since due and unpaid; wherefore plaintiff sues and 
prays that said defendants be cited to appear and answer this peti- 
tion; that they have judgment for their debt and interest at the rate 
of 8 percent. from the said 26th day of Mav, 1885, and for costs and 
general relief. 
(Signed) CRAWFORD & CRAWFORD, 

Att ys for Plaintiff. 


(Endorsed :) No. 931. Stilwell & Bierce M’fg Co. vs. W. C. Howard 
etal. Plaintiff’s 1st amended original petition. Filed Jan’y 31, 
1887. A.J. Houston, clerk. 


Circuit Court of the United States for the Northern District of Texas, 
at Dallas. Jan’y Term, 1587. 


STILLWELL & Bierce M’r’a Co. 
vs. . No. 931. 
W. C. Howarp ef al. 


Now come the defendants, by their attorneys, and, leave obtained, 
file this as their first amended original answer to their original an- 
swer, No. 931, filed May 20th, 1886. 

And defendants demur to plaintiff’s petition, and say the same is 
insufficient in law; wherefore, &c. 

(Signed) LINDSLEY & McCORMICK, 
Attys for Defendants. 


And, answering, defendants deny all and singular the allegations 
in plaintiff’s petition contained, and of this they put themselves 
upon the country; wherefore, Xc. 
14 (Signed) LINDSLEY & McCORMICK, 
Ait’ys for D’ f’ts. 
In U. S. Cireuit Court, at Dallas, Texas. Jan’y Term, 1887. 
Tue Srittwett & Brerce M’r’G Co. | 


v8. 
W. C. Howarp et al. { 


And now come the defendants, by their attorneys, and file this as 
2—480 
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their plea in reconvention to the suit brought by plaintiff against 
defendants; and these defendants allege on, to wit, March 25, 1585, 
the plaintiff entered into a contract with the defendants, under the 
terms of which the plaintiff undertook, promised, and agreed to 
construct the mill of defendants at Dallas, Texas, upon the roller 
system, placing thereon certain machinery described in said contract, 
and agreeing to place thereon all other machinery aud material 
necessary to erect and complete a flour mill of 200 barrels’ capacity 
in 24 hours, according to plan to be made by plaintiff, the defendants 
ugreeing to furnish proper motive power to drive said machinery 
and to build all stone and brick foundations for machinery and to 
frame all openings in floor, all of which work defendants duly per- 
formed. ‘The plaintiff contracted to have said mill complete and 
ready to run on or before July 15th, 1885, provided defendants 
should have the mill-house ready for plaintiff’s workmen by June 
Ist, 1885. 

In said contract plaintiff further agreed and undertook with and 
to defendants that said mill when completed should have a capacity 
for from 200 or more barrels of flour in 24 hours, and that its results 
should be equal to those of any of the roller or other modern sys- 
tems of milling now in use in this country, using the same grade of 
wheat; also that the plaintiff should perform all the mill-work on 
said mill in a good and workmanlike manner and should furnish 
all material therefor. In consideration of the matters agreed to be 
done by plaintiff the defendants agreed to pay the plaintiff therefor, 
all as set forth in seid contract. 

And now defendants ailege that the plaintiff did not have said 

mill completed and ready to run on or before July 15th, 
15 1885, although defendants did have said mill-house ready by 

June Ist, 1855, for plaintiff to do and perform its part of said 
work. 

And defendants further allege that the said mill when completed 
did not give results equal to those of any of the roller or other 
modern systems of milling now or then in use in this country; 
that plaintiff did not perform all the mill-work on said mill in a 
good and workmanlike manner, and did not furnish all materials 
therefor as it had contracted soto do. On thecontrary, defendants 
say that plaintiff for a long time after July 15th, 1885, and for a 
long time after plaintiff began work on said mill 7 delayed the 
completion of said mill, and that said delay was the result of the 
negligence, want of care and skill and attention of plaintiff; that 
plaintiff did not employ suthcient number of men to do said work ; 
that the work done was not done in a good and workmanlike 
manner, but carelessly, negligently, and badly done and left by 
plaintiff in an incomplete, bad condition ; that much labor and time 
and money had to be expended by defendants on said mill after 
plaintiff discharged its workmen to rectify the errors in its con- 
struction made by plaintiff and to supply articles of needed ma- 
chinery plaintiff had contracted but failed to deliver and place 
thereon ; that defendants had laid in large supplies of good wheat 
to grind in said mills and had paid large sums of money therefor 
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and had to hold said wheat for a long time before said mills were 
ready to run properly, and had to pay large sums of money for 
storage fees, insurance on said wheat, and interest on money paid 
for same; that defendants had to purchase at their own expense 
2 Jonathan Mills flour-dressers, at a cost of 3500.00; automatic 
feeders, at a cost of $170.00; new set of rollers, at a cost of $500.00. 
Defendants had to exchange with plaintiff breaks or rollers, for 
which plaintiff charged defendants a difference of $36.00, and de- 
fendants also paid freight on same, $15.00. Defendants also pur- 
chased a Schwarzwaelder scorer for $275.00 & paid freight on same, 


$15.00. Defendants also had to employ a millwright at a cost of 
$3.75 per day for ninety days to rectify the mistakes and errors of 


plaintiff; that all of these said expenditures by defendants 
16 were covered by their contract with plaintiff, and should 

have been furnished and performed by plaintiff; that there 
was a ready cash market in Dallas all the time for flourof the grade 
said mills would have furnished if made by plaintiff as it had con- 
tracted, and defendants could have sold all of said flour it could 
have made during said delay, to wit, 200 barrels a day, and that 
plaintiff, for the facts above stated, delaved defendants in the manu- 
facture of said flour for 60 days, by which defendants lost a profit 
of $1.00 a barrel on 12,000 barrels of flour, or the sum of $12,000.00. 
By reason of all of which defendants say they have suffered damage 
and that plaintiff justly owes them the sum of twenty thousand 
dollars. 

Defendants therefore pray for a judgment in their favor against 
the plaintiff for the said sum of money above set forth; that de- 
fendants be allowed to file and plead this in reconvention to plain- 
tiff’s suit, and for general relief. 

(Signed) . LINDSEY & McCORMICK, 
Att’ys for D’f’ts. 


2nd. And now further come the defendants, by their attorneys, 
and file this also as their plea in reconvention to the suit brought by 
the plaintiff against them ; and these defendants allege that they are 
and at the dates hereinafter stated were engaged in the milling busi- 
ness at Dallas, Texas, and that plaintiff is now and at the dates here- 
inafter stated was engaged in the business of manufacturers and 
dealers in milling machinery at Dayton, Ohio. 

And defendants allege that during the month of March, 1885, the 
plaintiff entered into a contract with defendants, under the terms of 
which the plaintiff undertook, promised, and agreed to construct 
the mill of defendants at Dallas, Texas, upon the roller system, 
agreeing to place therein all the machinery necessary to erect and 
complete a flour mill of 200 barrels capacity in twenty-four hours, 
the defendants to do certain work on their part to said mill, which 
defendants aver they performed. Plaintiff further contracted with 
defendants the results of said mill should be satisfactory in all re- 

spects ; that it woulda perform all of said work in a good and 
17 workmanlike manner and should furnish all the necessarv 
machinery therefor, and that it would build, erect, and com- 
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plete said mill-work on said mill in a reasonable time and without 
any unnecessary delay; that plaintiff well knew the purpose of 
defendants in contracting for said machinery was to run the milling 
business at Dallas, Texas. The defendants: agreed to pay the plaintiff 
the reasonable value of said work and machinery. 

And now defendants allege the plaintiff did not furnish said ma- 
chinery and perform said labor in a reasonable time nor in a good 
and workmanlike manner, nor furnish defendantsall of the machiner y 
it had contracted to furnish. On the contrary, defer.dants allege 
the plaintiff, for a long time after it began work on said mill, care- 
lessly, negligently, and willfully delayed the completion of its work ; 
that it did not employ a sufficient number of men to do said work ; 
that its work was done carelessly, negligently, and in an unwork- 
manlike manner, and was left by plaintiff in an incomplete, bad 
condition; that much labor and time and money had to be ex- 
pended by defendants on said mill after plaintiff quit work on it to 
rectify the errors in the construction made by plaintiff and to sup- 
ply articles of needed machinery plaintiff had contracted but failed 
to furnish and place therein ; that defendants had purchased large 
supplies of good wheat to grind in said mill, relying upon the 
promise of plaintiff to construct the same as it contracted to do and 
in a reasonable time, and had paid large sums of money therefor, 
and had, in consequence of plaintiff’s failure to perform its con- 
tract, to hold said wheat for a long time before said mill was ready 
and complete to grind said grain, and had to pay out large sums of 
money for storage fees, insurance on said wheat, and interest on 
money paid for same; that defendants had to purchase at their 
own expense 2 Jonathan Mills flour-dressers, at a cost of $500.00 ; 
automatic feeders, at a cost of $170.00; new set of rolls, at a cost of 
$900.00. Defendants were compelled to exchange with plaintiff 

breaks or rollers, for which plaintiff charged defendants a 
18 difference of $56.00, and defendants also paid freight on same, 

$15.00. Defendants also purchased a Schwarzwaelder scorer 
for $275.00, and paid freight on same, $15.00. Defendants had also 
to employ a millwright for ninety days, at a cost of $3.75 per day, to 
rectify the mistakes and errors of plaintiff; that all of these said 
expenditures by defendants were in fact covered by their contract 
with plaintiff, and should have been furnished and performed by 
plaintiff, and defendants were compelled to buy said machinery 


and perform said labor to make said mill manufacture good, 
salable, and merchantable flour ir, which the plaintiff had expressly 
contracted with defendants said mill should do; that there was a 


ready cash market in Dallas “ this time for the grade said mill 
would have made if-constructed as plaintiff had agreed it should be, 
and defendants could have sold all of thissaid flour itcould have made 


during said unnecessary delays essen by plaintiff, viz., 200 barrels 
per day, and that plaintiff, by reason of the facts above stated, de- 
layed defendants in the manufacture of said flour for sixty days, by 


which defendants lost a pro fit of $1.00 per barrel on 12,000 barrels 
of flour, or the sum of $12,000.00. By reason of all of which de- 
fendants say the plaintiff justly owes them the sum of twenty thou- 


THE STILLWELL AND BIERCE MANUFACTURING CO. 13 


sand dollars. Defendants therefore pray for a judgment in their 
favor against plaintiff for the said sum of money above set forth; 
that defendants be allowed to file and plead this in reconvention to 
plaintiff’s suit. 
(Signed) LINDSLEY & McCORMICK, 
Alt'ys for Defendants. 


(Endorsed:) No. 931. Stillwell & Bierce }.’f’g Co. vs. W. C. How- 
ard et al. Defendants’ first amended answer and plea in reconven- 
tion. Filed Febr’y 8, 1887. <A. J. Houston, clerk, by Jas. D. Adams, 
deputy. 


19 United States Circuit Court at Dallas. January Term, 1887. 
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Us, 
W. C. Howarp et al. | 


Now come the defendants, by their attorneys, and move the court 
to grant them a continuance in this cause on account of the absence 
of J. M. West, who is a material witness for the defence and who is 
not absent with the consent or procurement of defendants. Said 
witness is beyond the jurisdiction of this court, and his exact where- 
abouts defendants at this time do not know, but have been informed 
within past few days he is at Savanah, Geo. 

Defendants, before this term of court began, did for a long time 
make diligent search and enquiry for the residence of said witness 
by writing letters and sending telegrams and enquiring of parties 
at Dallas who knew said West personally. Defendants were at last 
informed said witness resided in Washington city, D. C., and as 
soon as they learned this, on the 3rd of Jan’y, 1887, they caused 
notice to be served on plaintiff and a commission to issue to take 
the deposition of said West at Washington city Jan’y 14th, 1887. 
On January 5, 1887,defendants caused a telegram to be sent to said 
West at Washington city to call at the office there of the attorney 
engaged to take said deposition. Defendants received word through 
the telegraph office that said West was temporarily absent, but was 
expected back in about ten days. Defendants thereupon instructed 
their Washington attorney to hold the commission and take the 
deposition of said witness the moment he should return to Wash- 
ington and to have the same forwarded with all possible dispatch to 
Dallas. 

Said West is a material witness for the defendants to show that 
plaintiff failed to comply with their contract with defendants sued 
upon in their amended petition filed this term of court and to prove 
the facts set up in defendants’ plea in reeonvention to said amended 

petition. Plaintiff’s original petition only sues for $7,000.00, 
20 while its amended petition filed this term of court only a few 
days ago sues for $3,850.00 additional. Said $3,850.00 was 
not due when plaintiff filed its original petition, nor could it have 
been sued upon but to this term of court. Said West was the fore- 
man and superintendent of defendants in the building of the mills 
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at Dallas—that is, of the part the defendants were to build in con- 
junction with certain parts to be constructed by plaintiff. He was 
present from day to day and continually while plaintiff was perform- 
ing their labor upon said mills; that there is no other source from 
which defendants can obtain testimony of any other person who 
was so continually present doing all the time plaintiff was engaged 
in building said mills; that said West will testify as to the number 
of men employed by plaintiff, as to the character of the work done, 
the time occupied by plaintiff in doing each part of said work ; that 
plaintiff did not employ a sufficient number of hands to build its 
part of said mills within a reasonable time; that the work platntifl 
did was carelessly and negligently executed; that plaintiff left said 
mills and its work upon it in an incomplete and imperfect condi- 
tion, and that Wm. Odell, the superintendent employed by plaintiff 
to do its part of said work, was intoxicated nearly all the time he 
was thus engaged, and that he brought to said mills kegs of beer 
for his workmen to drink there and would carouse with them while 
said work was going on. 

That since this case was called for trial defendants have learned 
said West is now at Savannah Georgia, and defendants expect to 
get his testimony by the next term of this court. 

This application is not made for delay, but that justice may be 
done. 


S. T. Stratton, being duly sworn, says he is one of the plaintiffs 
in the above cause; that the facts above stated are true. 
Febr’y 8, ’87. | 
(Signed) Ss. T. STRATTON. 


Sworn to and subscribed before me this Febr’y 8, ’87. 
(Signed ) A. J. HOUSTON, 
Clerk U. S. Cir. Court, Dallas, 
By JAS. D. ADAMS, Deputy. 


? 1 STILWELL & Brerce M’r’eG Co. 
V8. S931. 
W.C. Howarp et al. 


This day came the parties, by their attorneys, and then came on 
to be heard the defendants’ motion for a continuance of this cause 
herein, and the argument of counsel thereon being heard and fully 


understood it is the opinion of the court that the law is for the 
plaintiff upon said motion ; it is therefore ordered by the court that 
said motion be, and the same is hereby, overruled. 


In U.S. Circuit Court for the Northern District of Texas, at Dallas 


STILWELL & Bierce M’r’a Co. ) 
> No. 931. 


. 


W.C. Howarp et al. { 


Now comes plaintiff and specially excepts to so much of defend- 
ants’ answer as seeks to recover the sum of one dollar per barrel on 


iC 
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twelve thousand barrels of flour, which defendants allege would 
have been their profit could the flour have been manufactured, and 
plaintiff moves the court to strike out the same. 
(Signed) CRAWFORD & CRAWFORD, 
1) Ait’ys for Plaintiff. 


(Endorsed :) No. 981. Stilwell & Bierce M’f’g Co. vs. W. C. How- 
ard et al. Motion tostrike out. Filed Febr’y 8, 1887. A. J. Hous- 
ton, clerk, by Jas. D. Adams, deputy. 


U.S. Cir. C’t, N. D. of Tex., at Dallas. January Term, 1887. 


STILLWELL & Bierce M’r’a Co. 
vs. s No. QS 


W. C. HowarpD et al. 


Now come def’ts and move the court to suppress the deposition 
of Wm. Odell, now on file in this cause, for the following reasons, 
VIZ: 

lst. Because said deposition is not certified to by the officer who 
took the same as required by law regulating the taking of depositions 
de bene esse. 

2nd. Because no reasonable notice of the time and place 
22 of taking said deposition was given the defendants as required 
by law regulating the taking of depositions de bene esse. 

ord. Because said deposition was not taken under authority of 
any dedimus posertatem granted by any court of the United States 
according to common usage. 

(Signed) LINDSLEY & McCORMICK, 
Ait’ys for Defendants. 


(Endorsed :) No. 931. Stillwell & Bierce M’f’g Co. vs. W. C. How- 
ard etal. Motion to suppress deposition of Wm. Odell. Filed Febr’y 
8, 1887. A.J. Houston, clerk, by Jas. D. Adams, deputy. 


STILLWELL & Brerce M’r’e Co. 
iS >» 


W. C. Howarp et al. j 


Defendants now offer to prove by W.-C. Howard, J. Rauch, and 
5. I. Stratton that the market price per barrel for flour of the grade 
the contract sued upon stipulated for, between the date of middle 
of July, 1885, and middle of Sept., 1885, was $5.00 per barrel ; that 
during that period there was a ready cash market value in Texas 
for said grade of flour at $5 to $5.50 per barrel, and that defendants 
could have sold 200 barrels per day during said period at $5.00 per 
barrel, and that upon each barrel so sold they would have realized 
$1.00 per barrel profit; that defendants had purchased and held on 
storage during said period a sufficient quantity of good wheat to 
have manufactured 200 barrels per day during said sixty days; 
that the market price during said period of such wheat was 60 to 
70 per bushel, and the expense of turning such wheat into flour 
during said period was 80c. per barrel, and that defendants had in 
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their employ all necessary laborers and skilled workmen to manu- 
facture said wheat into flour and was fully equipped with fuel and 
water and everything necessary to convert said wheat into flour, 
save and except the parts and pieces of said mill which pl’ff con- 

tracted to furnish in the contract sued on ; all of which above 
23 testimony is offered in support of that portion of defendants’ 

plea in reconvention which seeks to recover the profits on 
12,000 bbls. of flour. 


(Endorsed :) No. 931. Stillwell & Bierce M’f’g Co. vs. W. C. How- 
ard etal. No.4. Offer of def’ts to introduce testimony or plea in 
reconvention. Filed Febr’y 8, 1887. A.J. Houston, clerk, by Jas. 
D. Adams, deputy. 


Deposition Envelope. 


Case No. 931. United . ‘tates cireuit court N. D. Texas, at Dallas. 
Stilwell & Bierce M’f’g Co. vs. W. C. Howard et al. Deposition of 
William Odell, plaintiff’s witness. 


Received this package on the 18 day of Jan., 1887, from Z. L. 
Davis, notary public, and forwarded the same the 18 day of Jan.,— 
1887, by due course of mail, as directed. 

(Signed) DD. Tt: Uns, 
Postmaster at Rochester, N. 7. 
By W. S. WHITTLERLY, 
Deputy Postmaster at —. 


Received this package from the post office at Dallas, Texas, on 
the 22nd day of January, 1887. 
(Signed) A. J. HOUSTON, Clerk, 
By JAS. D. ADAMS, Deputy. 


Filed January 22d, 1887. 
(Signed) A. J. HOUSTON, Clerk, 
By JAS. D. ADAMS, Deputy. 


This package is opened on this the 5th day of Febr’v, 1887, at the 
request of M. L. Crawtord, Esq., an attorney for the plaintiff. 
(Signed) A. J. HOUSTON, Clerk, 
By JAS. D. ADAMS, Deputy. 


24 United States Circuit Court, Fifth Cireuit and Northern Dis- 
trict of Texas, at Dallas. 


The President of the United States of America to any clerk of a 
court of record having a seal, any notary public, or any commis- 
sioner of deeds, duly appointed under the laws of the State of 
Texas, within the State of New York, Greeting: 

Know ye that we, in confidence of your prudence and fidelity, 
have appointed you or either of you and by these presents do give 
you full power and authority diligently to examine William Odell, 
of Rochester, Monroe county, New York, upon certain interrogato- 
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ries propounded to him in a case wherein Stilwell and Bierce M’f’g 
Company are plaintiffs and W. C. Howard et al. are defendants, 
which said cause is now pending in the circuit court of the United 
States for the fifth circuit and northern district of Texas, fifth cir- 
cuit, and therefore we command that you, at certain days to be ap- 
pointed by you for that purpose, cause the said witness to come be- 
fore you, and then and there examine him upon said interrogatories 
and any cross-interrogatories (originals whereof are heretoannexed) 
on his corporal oath first taken before you upon the Holy Evangelist, 
or in such other solemn manner as is and may be authorized by law, 
and that you take the answers of the witness to such interrogatories 
and reduce the same to writing, which shall be signed and sworn to 
by the said witness, and you shall certify under vour hand and seal 
that the same was signed and sworn to by said witness before you, 
and shall seal them up in an envelope, with interrogatories and this 
commission, with your vame written across the seal, and indorse on 
the envelope the names of the parties to the suit and the name of the 
witness and direct the package to the “clerk of the circuit court of 
the United States for the northern district of Texas, Dallas, Texas.” 
If sent by mail the postmaster or his deputy mailing the same 
shall indorse thereon that he received them from the hands of the 
officer before whom the answers to said interrogatories were 
taken. 

25 Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, and the seal of the 
circuit court thereof, at Dallas, in said district, this 4th day 

|sEAL.] of January, in the year of our Lord eighteen hundred and 
eighty-seven, and of American [Independence the 111th year. 

(Signed) A. J. HOUSTON, 
Clerk of said Court. 


Norr.—The officer who executes this writ is respectfully requested 
to endorse on the reverse side an itemized statement of hts own 
and any witness or other fees incurred, crediting any payment made 
thereon. 


HOUSTON, Clerk. 


(Endorsed :) No. 931. U.S. cireuit court, northern district of 
Texas, at Dallas. Stilwell & Bierce M’f'g Company vs. W. C. How- 
ard etal. Issued 4th day of January, A. D. 1887. Houston, clerk. 
Commission to take the testimony of William Odell, witness for 
plaintiffs. Opened and filed 5th day of Febr’y, A. D.1887. (Signed) 
A. J. Houston, clerk, by Jas. D. Adams, deputy. 


Rocuester, N. Y., January 18, 1887. 


Notary fees executing this commission-.....-----.--.-. ---- $5 00 
POURING 6cice ow winnindidiiiibinih tesa taiatiaitsin ene dite tebe sdardimenie 12 
Witness fees, Wm. Odell, 1 day’s attendance - ~~. ---..-----. 2 00 
$7 12 

(Signed) Z. L. DAVIS, 


Notary Public, Rochester, N. Y. 
o—480 
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26 In the Circuit Court of the United States for the Northern 


District of Texas, at Dallas 


STILLWELL & Brerce MAN’rF’G Co. ) 
vs. -No. 9381. 
W. C. Howarp et al. } 


To the defendants in the above-entitled cause or to Messrs. Lindsley 

& McCormick, their attorneys of record: 

Take notice that five days after the service hereof we shall apply 
to the clerk of the United States cireuit court in and for the northern 
district of Texas, at Dallas, for a commission to take the answers of 
William Odell, who resides in the city of Rochester, in the county 
of Monroe, in the State of New York, to the accompanying interrog- 
atories. The answers of said witness will be read in evidence on 
behalf of the plaintiff upon the trial of this cause. 

(Signed) CRAWFORD & CRAWFORD, 
Att’ys for Plaintiff. 


Int’g. 1. State your age and place of residence and your occupa- 
tion. 

Int’g. 2. This is a suit instituted by the Stilwell & Bierce M’f’g 
Co. against W. C. Howard, J. Rauch, andS. T. Stratton, all of Dallas 
county, to recover a balance due upon a contract entered into be- 
tween the Stilwell & Bierce M’f’g Co. and said Howard, Rauch, and 
Stratton about March, 1885, for the reconstruction of a mill in the 
city of Dallas, ‘Texas, by placing certain machinery therein. State 
whether you are acquainted with the parties of this suit or either of 
them and how long you have known them. 

Int’g. 3. In whose employ was you about June, 1885, and for what 
purpose were you employed and where was said employment had ? 
If in answer you state that you were employed by the Stilwell & 
Bierce M’t’g Co. to superintend the putting in of machinery into the 
mill of defendants at Dallas, state when you left Dayton and how 

many men, if any, you brought with you and what time — 
27 reached Dallas. 

Int’g. 4. State whether or not the building into which this 
machinery was to be placed was completed at the time you reached 
Dallas with your men; and, if not, state how much was incomplete 
and how near the building was ready for the machinery. State 
fully in answer to this 

Int’g. 5. If you say that the building was not ready for the ma- 
chinery, then state whether or not you were delayed with your men 
before you could commence work; and, if yea, how long were you 
so delayed. Where was the machinery when you reached Dallas? 

Int’g. 6. State when the house was complete and ready for the 
machinery, and if you encountered any obstacles or delays in put- 
ting in the machinery by reason of the non-completion of the build- 
ing state fully how long you were delayed and the occasion for it. 

Int’g. 7. State whether or not after the said building was ready 
there was any delays in putting in said machinery. State the 
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manner in which you proceeded to work with reference particularly 
to the diligence used by you and the men who came with you or 
who were afterwards employed by you in putting in said machinery 
and completing said contract. State whether there was any un- 
reasonable or unavoidable delay upon your part or the men en- 
gaged with you after the building was ready for the mathinery. 

Int’g. 8. Can you say when the machinery was unloaded at the 
house ? 

[nt’g. 9. State when the work of putting in the machinery was 
completed. 

(Signed) CRAWFORD & CRAWFORD, 
Ait’'ys for Plaintiffs. 


(Endorsed :) No. 931. Stilwell & Bierce M’f’g Co. vs. W. C. How- 
ard etal. Interrogatories to Wm. Odell, a witness for the plaintiff. 
We waive copy of interrogatories and consent that commission may 
issue upon the original, direct, and cross interrogatories. (Signed) 
Lindsley & McCormick, att’ys for def ’ts. 


28 In the Cireuit Court of the United States for the Northern 
District of Texas, at Dallas. 
STILLWELL & Brerce M’r’a Co. ) 
vs. > No. 931. 
W. C. Howarp é al. } 


Cross-interrogatories filed by the defendants to the interrogatories- 
in-chief filed by plaintiff, addressed to the witness, William Odell. 


Cross-interrogatory first. Where do now you reside, how long have 
you resided there, and what has been your occupation since you left 
Dallas, ‘lexas? 

(Signed) LINDSLEY & McCORMICK, 
Alt’ys for D’f'ts. 


(Endorsed :) No. 931. Stillwell & Bierce M’f’g Co. vs. W. C. How- 
ard et al. Cross-interrogatories filed by defendants. 


Deposition of William Odell, named in the hereto-annexed com- 
mission, in answer to the interrogatories and cross-interrogatories 
thereto annexed, taken before me, Z. L. Davis, a notary public in 
and for the county of Monroe and State of New York, at my office, 
in the city of Rochester, in said county, on the 18th day of Janu- 
ary, 1557. 


The said William Odell, being by me first duly sworn in said ac- 
tion, as required in said commission, doth depose and say, In an- 
swer to the Ist direct interrogatory, as follows: 

Answer. I am thirty-seven years old. [| have no permanent 
home. I reside at present at Rochester, N. Y. [am a millwright 
by occupation. 

In answer to the second interrogatory he says: I know all the 
plaintiffs; also all the defendants. I have known the plaintiffs five 
or six years and the defendants since June, 1555. 
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In answer to the third interrogatory he says: In June, 1885, I 
was in the employ of the said Stillwell and Bierce Manufacturing 
Company to superintend the putting of the machinery into 
29 the mill of the defendants at Dallas, Texas. I left Dayton, 
Ohio, May 28th, 1885, and I arrived in Dallas, Texas, June 

Ist, 1885. I brought four men with me from Dayton. 

[In answer to interrogatory 4th he says: The building was not 
completed when I reached Dallas. The defendants were putting 
in the joist of the second story. One story and an attic were added 
after our arrival. For one whole week all my men and myself 
were idle because of the incomplete state of the building. After 
one week after our arrival | put two men at work in a storage 
room over the engine-room and my other two men went to work 
for the defendants in their elevator. 

In answer to the fifth interrogatory he says: We were delayed, as 
stated in my last answer. The machinery left Dayton before we 
did and was on the road when we reached Dallas. 

In answer to the sixth interrogatory he says: The mill-house was 
not complete until about the middle of July, 1885. It was not 
ready for the machinery before June 20th,1885. After I had begun 
I was delayed by the defendants laying the floor and whitewashing 
the building. Myself and my men were delayed three or four days 
in all on this account. I did not,on account of the unfinished state 
of the building, put on a full crew until June 29th, 1885. 

In answer to the seventh interrogatory he saith: As soon as the 
state of the building would permit me to doso I put on all the force 
I could use and continued the work with all the diligence that pos- 
sibly could be used until the work was complete. There was no 
delay on my part or of my men whatever. The work was pro- 
gressed and pushed as fast as it was possible to do. 

In answer to the eighth interrogatory he saith: I began unload- 
ing the machinery June 20th, 1885, and finished unloading about 

10 days after that time. 


i! 


30) In answer to the ninth interrogatory he saith: It was com- 
pleted August 26, 1885. 
Signed) WILLIAM ODELL. 


In answer to the first cross-interrogatory he saith: I now reside 
in Rochester, N. Y. | have resided here since August 10th, 1886. 
Since I left Dallas, Texas, my occupation has been millwrighting. 


(Signed) WILLIAM ODELL. 


SraTe OF New York, | 
Monroe County. ' 


I, Zinion L. Davis, a notary public duly appointed and qualified 
within & for the county & State aforesaid, do hereby certify that, 
at my office, in the city of Rochester, N. Y., in said county, on the 
18th day of January, 1857, | caused the within-named witness, 
William Odell, to come before me, and after his being duly sworn 
as a witness in said action | proceeded to take his answers to said 
interrogatories and cross-interrogatory ; that after giving the same 
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the same were signed by him in my presence and sworn to by said 
William Odell before me, as required by said commission. 
Given under my hand and seal of office, at Rochester, 
[sEAL.] Monroe county and State of New York, this 18th day of 
January, A. D. 1887. , 
(Signed) Z. L. DAVIS, 
Notary Public, Monroe County, New York. 


(Endorsed :) Opened & filed Febr’y 5, 1887. A.J. Houston, clerk, 
by Jas. D. Adams, deputy. | 
3 In the United States Circuit Court for the Northern District 
of Texas, at Dallas. 


Verdict of the Jury in the Case of The Stillwell & Bierce M’f’g Co. vs. 
W. C. Howard et al. 


We, the jury, find for the plaintiff as follows, to wit: 

Ten thousand eight hundred and fifty dollars, amouut due on con- 
tract for machinery, etc., for mill; also the sum of fourteen hundred 
and eighty-two ;°;y dollars, interest. 


Ames GUO OU COR tts deem tin conecn .--- $10,850 00 

Interest from May 26th, 1885, to Feb’y 9th, 1887, at 
D Mecanhons adnan: ddim oeldedieiliiicwdin amet 1,482 82 
BED cinemas seiaiiiaitiadhiadililemsneinean tii aleaaeer Geman ---- $912,332 82 


And we find for the defendants the sum of eight hundred and 
seventy-five dollars as damages. 
(Signed) J. W. MOORE, Foreman. 


(Endorsed :) No. 931. Verdict. Filed Feb’y 10, 1887. A. J. 
Houston, clerk. 


STILLWELL AND Bierce M’r’a Co. ) 
vs. . 93 


W.C. Howarp et al. 


This day came the parties, by their attorneys, and then came on 
to — heard the plaintiff’s exception to ‘he defendants’ plea in re- 
convention, and, the argument of counse! thereon being heard, it 1s 
the opinion of the court that the law is for the plaintiff. 

It is therefore considered by the court that the said exception be 
sustained, and thereupon both the parties announce themselves 
ready for trial, and thereupon came a jury of good and lawful men, 
to wit, J. M. Brown, J. S. Guice, J.S. Helm, R. Horton, C. C. Justice, 
R. C. Kimbrough, C. Kimball, J. W. Moore, Thos. McIlvane, Frank 
Stewart, H. C. Tilson, and Rob’t Wright, who, being sworn as the 
law directs to try the cause, and after having heard the pleadings 
of the parties, the testimony of the witnesses, and the argument of 
counsel, received the charge of the court and retired to consider 
their verdict,and afterwards returned into open court the following 
verdict, to wit: 


~~ 


é~ 
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2 “ We, the jury, find for the plaintiff as follows, to wit: Ten 

thousand eight hundred and fifty dollars, amount due on 

contract, due on machinery, etc., for mill; also the sum of fourteen 
hundred and eighty-two ;52; dollars interest. 


i a ereinsteentbitaaiments $10,850 00 
Interest from May 26, 1885, to Feb’y 9, 1887, at 8 % -- 1,482 82 


BI ce etha ited cep edichdeteiecnsiuhnteetiinlihan: wenonitn:lnsicelcspibiaia wien $12,532 82 


And we find for the defendants the sum of eight hundred and 
seventy-five dollars as damages. 
(Signed) J. W. MOORE, Foreman.” 


[t is therefore considered and adjudged and decreed by the court 
that the plaintiff, Stillwell — Bierce M’ft’g Company, a private corpo- 
ration, do have and recover of the defendants, W. C. Howard, J. 
Rauch, and 8S. T. Stratton, the sum of eleven thousand four hun- 
dred and fifty-seven dollars and eighty-two cents, interest thereon 
from this date, and all costs of suit, for which let execution 


issue. 


United States Circuit Court for the Northern District of Texas, at 
Dallas, Texas. January Term, 1887. 


STILLWELL & Brerce M’r’a Co.) 
Us. > 


W. C. GHowarpn et al. { 


Now come the defendants in the above-entitled cause and move 
the court to grant them a new trial on the following grounds: 

First. Because the court erred in overruling defendants’ motion 
to suppress the deposition of Wm. Odell, for the reasons stated in 
said motion. 

Second. Because the court erred in sustaining plaintiff’s ex- 
ceptions to so much of defendants’ plea in reconvention as sought 
to recover the sum of $12,000.00, profits defendants alleged could 
have realized on the sale of 12.000 barrels of flour. all as set forth 
in said plea. 

Third. Because the verdict of the jury is manifestly against the 
charge of the court in t! that the court charged the jury if they 
should find the plaintit? had not substantially complied with their 

contract with defendants, then the plaintiff could recover 
30 nothing In this action. and the jury necessarily had to find the 
plaintiff did not substantially comply with said contract in 
giving a verdict in favor of defendants against plaintiff for $875.00 
damages; wherefore defendants pray the court to grant them a 
new trial. 
(Signed) LINDSLEY & McCORMICK, 
Att’ys for D’f’ts. 


(Endorsed :) 931. Stillwell & Bierce M’f’g Co. vs. W. C. Howard 
ei al. Defendants’ motion for a new trial. Motion docket No. 43. 


a Cie 
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Filed Febr’y 12, 1887. A. J. Houston, clerk, by Jas. D. Adams, 
deputy. 


STILLWELL — Brerce M’r’a Co. ) 
Us, re ol. 


W. C. Howarp et al. j 


This day came the parties, by their attorneys; then came on to — 
heard defendants’ motion to be granted a new trial herein. Theargu- 
ment of counsel thereon being heard and duly considered, it is the 
opinion of the court that the law is for the plaintiff thereon. It is 
therefore ordered by the court that the said motion be, and the same 
is hereby, overruled and a new trial refused; to which ruling of the 
court defendants excepted. 


W. C. Howarp ef als., Plaintiffs in Error, ) 
Us. . 


STILLWELL & Brerce M’r’a Co., Defendant in Error. | 


To the honorable the judges of the Supreme Court’of the United 

States of America: 

Your petitioners, W. C. Howard, 8S. T. Stratton, and J. Raugh, re- 
spectfully show to this honorable Court that in the record and pro- 
ceedings, as also in the rendition of the judgment of a plea in the 
said circuit court of the United States for the northern district of 
Texas, at Dallas, at its January term, 1887, wherein The Stillwell & 
Bierce Manufacturing Company was plaintiff and your petitioners, 

W.C. Howard, 8. T. Stratton, and J. Raugh, were defendants, 
o4d a manifest error hath happened, to the great damage of your 
petitioners, as by said record and proceedings duly appears. 

And your petitioners, to the end that error, if any hath been, 
should be duly corrected and full and speedy justice done to your 
petitioners in this behalf, respectfully pray that this honorable Court 
will duly inspect said record and proceedings, and that the judg- 
ment rendered in said cause by the cireuit court be reversed and a 
new trial awarded your petitioners. 

And, as in duty bound, your petitioners will ever pray, &c. 

(Signed) LINDSLEY & McCORMICK, 
Attorneys for W. C. Howard, S. T. Stratton, and J. Raugh. 


(Endorsed :) No. 931. W.C. Howard et al., plaintiffs in error, vs. 
Stilwell & Bierce M’f’g Co. Petition of plaintiffs in error. Filed 
Mebr’y 25,1887. A. J. Houston, clerk, by Jas. D. Adams, deputy. 


oO Unirep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the northern district of 
Texas, Greeting ; 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between Stillwell & Bierce Manufacturing Company, plaintiff, 
and W. C. Howard, S. T. Stratton, and J. Rauch, defendants, a 


W. C. HOWARD ET AL. YS. 


manifest error hath happened, to the great damage of the said W. C. 
Howard, 8S. T. Stratton, and J. Rauch, as by their complaint ap- 
pears, we, being willing that error, if any hath been, should be duly 
corrected and full and “speedy justice done to the pi irties aforesaid in 
this behalf, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of Octo- 
ber next, in the said. Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice 
303 of said Supreme Court, the 25th day of February, in the year 

of our Lord one seeagpennee eight hi sundred and eighty-seven. 
(The Seal of the U.S. Circuit ¢ , Northern Dist. Texas, Dallas. ] 
J. HOUSTON, 
Clerk of the Circuit Court of the eed States, at Dallas, Texas. 


) 
Allowed by— 
A. P. McCORMICK, 
United States District Judge for the Northern District of 
Texas, who was Sitting an the Circuit Court in the 
Trial of this Cause. 


February 25th, 1887. 


[Endorsed:| No. 931. W. C. Howard et als., pl’ffs in error, vs. 
Stillwell & Bierce M’f’g Company, def’ts in error. Writ of error. 
Lindsley & McCormic k, att ys for pl’ffs in error. 


36 W.C. Howarp et al., Pl’ffs in Error, 
vs. 
STILWELL & Brerce M’r’a Co., Def’t in Error. 


To the Stilwell and Bierce Manufacturing Company, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, A. D. 1887, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the northern district of Texas, wherein W. C. Howard 
and others are plaintiffs in error and you are defendants in error, 
to show cause, if any there be, why the judgment in said writ of 
error mentioned should not be corrected and speedy justice should 
not be done the parties in that behalf. 

Witness the poe Morrison R. Waite, Chief Justice of the 


Supreme Court of the United States, this 2: 5th day of February, A. 
D. 1887. 
(Signed) A. P. McCORMICK, 


U.S. District Judge. 
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Service admitted this 31 day of March, A. D. 1887. 
(Signed) STILWELL-BIERCE M’F’G CO., 


Per CRAWFORD & CRAWFORD, 


A lrorne Ys of Record. 


(Endorsed :) No. 931. In the Supreme Court of the United States. 
W. C. Howard e¢ al., plaintiffs in error, vs. Stilwell & Bierce M’f’g 
Co., defendants in error. Citation in error. Filed April 2, 1887. 
(Signed) A. J. Houston, clerk. 


’ 
_ 
< 


37 Know all men by these presents that we, W. C. Howard, 
S. 'T. Stratton, and J. Rauch, as principals, and J. Lobit and 
W. H. Stratton, as sureties, are hel - and firinly bound unto Stilwell 
and Bierce Manufacturing Company in the full and Just sum of 
housand ($18,000) Peni to be paid to the said Stilwell 
f’o ‘ io... their ae attorneys, execucvors, administrators, 
to which payment, well and truly to be made, we bind 
ourselves, our heirs, lain and administrators, jointly and sey- 
erally, by these presents, 
Sealed with our seals and <lated this twenty-fifth day of February, 
A. D. 1887 
Whereas lately, at a term of the circuit court of the United States 
for the northern district of ‘Texas, at Dallas, in a suit de pending 1 In 
said court between Stilwell and Bierce Manufacturing Company, as 


plaintiff, and W. C. Howard, 8S. T. Stratton, and J. a as de- 
fendants, a Judgme , t was rendered against the said W. _ Howard, 


S. T. Stratton, and J. Rauch, and the said W. C. Howard, 8. T. Strat- 
ton, and J. Rauch threes obtained a writ of error and filed a copy 
thereof in the clerk’s othce of the said court to reverse the judgment 
in the ry suit, and a citation directed to the said Stilwell and 
Bierce Manufacturing Company, citing and admonishing them to 
be and seblaat at asi upreme Court of the United States to be holden 
at Washington the second Monday of October next: 

ty! the condition of the above obligation is SU ch that if thesaid 
W Howard, 8. T. Stratton, and J. Rauch shall prosecute said writ 
pra to effect and answer all damages and costs if they fail to 
make their plea good, then the above obligation to be void; else to 
remain in full force and virtue. 

(Signed) W. C. HOWARD. SEAL. | 
(Signed) J. RAUCH ea 
(Signed) S. T. STRATTON. | SEAL. | 
(Signed) J. LOBIT. SEAL. 
(Signed) W. H. STRATTON. Font 


Approved by— 
(Signed) a McCORMICK, 
| {]} S. Phistr. Judge, Sitting in the Circuit Court 
un the Trial of the Case. 


(Endorsed:) Writ of error bond. Filed April 2, 1887. A. J: 
Houston, clerk. 
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In the Cireuit Court of the United States for the Northern District 
of ‘Texas, at Dallas. 


STILWELL & Brerce MAN’r’G Co. 
v8. No. 981. 


W. C. Howarp ef al. 


Be it remembered that in the trial of said cause at said term, be- 
fore the Hon. A. P. McCormick, judge, and the jury, the defendants 
moved the court to suppress the deposition of William Odell, and 
in support thereof filed the following reasons In writing : 

Ist. Because said deposition is not certified to by the officer 
38 who took the same, as required by law regulating the taking 
of depositions de bene esse. 

2nd. Because no reasonable notice of the time and place of taking 
said deposition was given the defendants, as required by law regu- 
lating taking of depositions de bene esse. 

ord. Because said deposition was — taking under authority of any 
dedimus protestatem granted by any court of the U nited States 


according to common usage. 
The deposition of said William Odell was as follows 


United States Circuit Court, Fifth Circuit Court and Northern District 
of Texas, at Dallas. 


The President of the United States of America to any clerk of a 
court of record having a seal, any notary public, or any commis- 
sioner of deeds, duly appointed under the laws of the State of 
Texas, within the State of New York, Greeting: 

Know ye that we, in confidence of your prudence and fidelity, 
have appointed you or either of you and by these presents do give unto 
you full power and authority diligently to examine William Odell, 
of Rochester, Monroe county, New York, upon certain interrogato- 
ries propounded to bim in a — wherein Stillwell and bierce 
M’f’ ‘g Co. are plal intiffs and W. C. Howard et al. are defendants, 
which said cause is now ilies ty in 1 the circuit court of the United 
States for the fifth circuit and northern district of ‘Texas, in the fifth cir- 
cuit, and therefore we command that you, at certain days and places to 
be appointed by you for that purpose, cause the said witness to come 
before you, and then and there examine him upon the said interroga- 
tories and any cross-interrogatories (originals whereof are hereto an- 
nexed) on his corporal oath first taken before you upon the Holy Kvan- 
gelist, or in such a solemn manner as is and may be authorized by law, 
and that you take the answers of the witness to such interrogatories 
and reduce the same to writing, and you shall certify under vour 
hand and seal that the same was signed and sworn to by said witness 

before you, and shall seal them up in an envelope, with the 

39 interrogatories and this commission, with your name written 

across the seal, and indorse on the envelope the names of the 
parties to the suit and the name of the witness and direct the package 


cl 
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to the “ clerk of the circuit court of the United States for the northern 
district of Texas, Dallas, Texas.” 

If sent by mail the postmaster or his deputy mailing the same 
shall indorse thereon that he received them from the hands of the 
officer before whom the answers to said interrogatories were 
taken. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit court 
thereof, at Dallas, in said district, this 4th day of January, in the 
year of our Lord eighteen hundred and eighty-seven, and of Amer- 
ican [Independence the 111th year. 

A. J. HOUSTON, 
Clerk of said Circuit Court. 


Nore.—The officer who executed this writ is requested to endorse 
on the reverse side an itemized statement of his own and any 
witness or other fees incurred, crediting any payment made thereon. 

HOUSTON, Clerk. 


In the Cireuit Court of the United States for the Northern 
District of Texas, at Dallas. 


STILLWELL & Brerce M’r’e Co ) 
Ss. > No O51. 
W. C. Howarp et ai. } 


To the defendants of the above-entitled cause or to the Messrs. Linds- 
ley & McCormick, their attorneys of record : 

Take notice that 5 days after the service hereof we shall apply 
to the clerk of the United States cireuit court in and for the northern 
district of Texas, at Dallas, for a commission to take the answers of 
William Odell, who resides at the city of Rochester, in the county 
of Monroe, in the State of New York, to the accompanying interrog- 
atories. The answers of said witness will be read in evidence on 
behalf of the plaintiff upon the trial of this cause. 

CRAWFORD & CRAWFORD, 
Alt’ys for Plaintiff. 


10 Int’g. 1. State your age and place of residence and your 
occupation. 


Int’g. 2. This is a suit instituted by the Stillwell & Bierce Mfg 
Co. against W. C. Howard, J. Rauch, and S. T. Stratton, all of Dallas 
county, to recover a balance due upon a contract entered into be- 
tween the Stillwell & Bierce M’f'g Co. and said Howard, Rauch, and 
Stratton about March, 1885, for the reconstruction of a mill in the 
city of Dallas, Texas, by placing certain machinery therein. State 
whether you are acquainted with the parties of this suit or either of 
them and how long you have known them. 

Int’g. 3. In whose employ was you about June, 1885, and for what 
purpose were you employed and where was said employment had ? 
lf in answer you state that you were employed by the Stillwell & 


— rere REE. — mer er " ‘ * , ra ** “sta Si Pals as Be poe = i a ots ~ "Laie te we _ — 4 sgh tN 3 
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3ierce M’f’g Co. to superintend the putting in of machinery into the 
mill of the defendants at Dallas, state when you left Dayton and 
how many men, if any, you brought with — and what time you 
reached Dallas. 

Int’g. 4. State whether or not the building into which this ma- 
chinery was to be placed was completed at the time you reached 
Dallas with your men; and, if not, state how much was incomplete 
and how near the building was ready for the machinery. State 
fully in answer to this. 

Int’g. 5. If you say that the building was not ready for the ma- 
chinery, then state whether or not you were delayed with your men 
before you could commence work; and, if yea, how long was you 
so delayed. Where was the machinery when you reached Dallas? 

Int’g. 6. State when the house was ready for the machinery, and 
if you encountered any obstacle or delays in putting in the ma- 
chinery by reason of the non-completion of the building state fully 
how long you were delayed and the occasion for it. 

Int’g. 7. State whether or not after the said building was ready 
there was any delay in putting in said machinery. State the 
manner in which you proceeded to work with reference particularly 
to the diligence used by you and the men who came with you or 
who were afterwards employed by you in putting in said machinery 

and completing said contract. State whether there was any 
41 unreasonable or unavoidable delay upon your part or the 

part of the men engaged with you after the building was 
ready for the machinery. 

Int’g. 8. Can you say when the machinery was unloaded at the 
house ? 

Int’g. 9. State when the work of putting in of the machinery was 
completed. 3 
, CRAWFORD & CRAWFORD, 

Att’ys for PVtfs. 


(Endorsed :) Stillwell & Bierce M’f’g Co. vs. W.C. Howard et al. 
Interrogatories to Wm. Odell, a witness for the plaintiff. We waive 
copy of interrogatories and consent that commission may issue upon 
the original, direct, and cross interrogatories. Lindsley & McCor- 
mick, att’ys for defendants. 


In the Cireuit Court of the United States for the Northern District 
of ‘Texas, at Dallas. 


STILLWELL & Brerce MAN’r’G Co. 
vs. No. 981. 
W. CC. Howarp ef al. 


Cross-interrogatories filed by the defendants to the interrogatories- 
in-chief filed by plaintiff, addressed to the witness, William Odell. 


Cross-interrogatory first. Where do you now reside, how long have 
you resided there, and what has been your occupation since you left 
Dallas, Texas? 

LINDSLEY & McCORMICK, 
Ait’ys for Defendants. 
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Deposition of William Odell, named in the hereto-annexed com- 
mission, in answer to the interrogatories and cross-interrogatories 
thereto annexed, taken before me, Z. L. Davis, a notary public in 
and for the county of Monroe and State of New York, at my office, 
in the city of Rochester, in said c@unty, on the 18th day of Janu- 
ary, 1887 


The said William Odell, being duly sworn by me for it in said ac- 

tion, as required in said commission, doth depose and say, in an- 
swer in the first direct interrogatory, as follows: 

12 Answer. | am thirty-seven years old. I have no perma- 
nent home. I reside at present at Rochester, N. Y. lama 

millwright by occupation. 

In answer to the second interrogatory he says: I know all the 
plaintiffs; also all the defendants. I have known the plaintiffs five 
or six years and the defendants since June, 1885. 

In answer to the third interrogatory he says: In June, 1885, I 
was in the employ of said Stillwell & Bierce M’f'g Co. to super- 
intend the putting of the machinery into the mill of defend- 
ants at Dallas, Texas. I left Dayton, Ohio, May 28, 1885, and 
arrived at Dallas, Texas, June the first, 1855. I brought four 
men with me from Dayton. 

[In answer to the fourth interrogatory he says: The building was 
not completed when I reached Dallas. The defendants were putting 
in the joist of the second story. One story and an attic were added 
after our arrival. For one whole week all my men and myself 
were idle because — the incom plete state of the building. After 
one week after our arrival I put two men at work in a storage 
room over the engine-room and my other two men went to work 
for the defendants in the elevator. 

In answer to the fifth interrogatory he says: We were delayed, as 
stated in my last answer. The machinery left Dayton before we 
did and was on the road when we reached Dallas. 

In answer to the sixth interrogatory — saith: The mill-house was 
not completed until about the middle of July, 1885. It was not 
ready for the machinery before June 20th,1885. After I had begun 
I was delayed by the defendants laying the floor and whitewashing 
the building. Myself and my men were delayed three or four days 
in all on this account. I did not,on account of the unfinished state 
of the building, put — a full crew unti] June 29th, 1885. 

[In answer to theseventh interrog atory he saith: As soon as 

43 the state of the building would permit me to doso I put on all 

the force I could use and continued the work with all the 

diligence that possibly could be used until the mill was completed. 

There was no delay on my part or of my men whatever. The 
work was progressed and pushed as fast as it was possible to do. 

In answer to the eighth interrogatory he saith: I began unload- 
ing the machinery June the 20th, 1885, and finished unloading 
about 10 days after that time. 

In answer to the ninth interrogatory he saith: It was completed 
about August 26th, 1885. 


(Signed) WILLIAM ODELL. 
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In answer to the first cross-interrogatory he saith: I now reside 
in Rochester, N. Y. I have resided here since August the 10th, 
1886. Since I left Dallasmy occupation has been millwrighting. 


WILLIAM ODELL. 


STATE OF New YoOrK. ] 
Monroe County. } 


I, Z. L. Davis, a notary public duly sworn, appointed, and qualified 
within & for the county W State aforesaid, do hereby certify that, 
at my office, in the city of Rochester, N. Y., in said county, on the 

18th da iy of January, 1887. that I caused the within-named witness, 
William Odell, to come before me, and after his being duly sworn 
as a witness in said action | proceeded to take his answers to said 
interrogatories and cross-interrogatory ; that after giving the same 
the same were signed by him in my presence and sworn to by said 
William Odell before me, as require ; Py, said commission 

Given under my hand and seal « lice, at asa Monro 
county, State of New York, this 18th f Janu 1887. 

Z. Li. “DAV [S, 
Notary Public, Monroe County, New Yor/ 


(Endorsed :) Opened and filed February 5th, 1887. A.J. Houston, 
clerk ; Jas. D. Adams, deputy. 


Which motion to suppress said deposition was overruled by the 
court and the deposition admitted and read in evidence; to which 
ruling of the court the defendants then and there excepted. 

Afterwards the plaintiffs moved the court to strike out so much 

of defendants’ answer as seeks to recover the sum of one di 
44 lar per barrel on twelve thousand barrels of flour; whic! r 
said motion was sustained by the court; and so much of de- 
fendants’ plea in reconvention as alleges “that there was a ready 
v~ash market in Dallas all the time for flour of the grade said mills 
would have made if constructed as plaintiff had agreed it should he, 
and defendants could have sold all of this said flour it could have 
made during said unnecessary delays caused by plaintiffs, viz., 200 
barrels per day, and that plaintiff, by reason of the facts above 
stated, delayed defendants in the manufacture of said flour for sixty 
days, by which di fendants lost a profit of $1.00 per barrel on 12.000 
barrels of flour, or the sum of $12,000.00, by reason of all of which 
defendants say the plaintiff justly owes them the sum of twenty 
thousand dollars. 

Defendants therefore pray for a judgment in their favor against 
the plaintiff for said sum of money above set forth,” was stricken 
out of defendants’ plea in reconvention by the court; to which 
ruling of the court the defendants then and there excepted. 

The plaintiff then introduced in evidence the contract between 
the plaintiff and defendants, which contract was in words and fig- 
ures as follows, to wit 


, 


“This agreement, between the Stillwell and Bierce Manufacturing 
Company, of Dayton, Ohio, of the first part, and W. C. Howard, J. 
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Rauch, and 8. T. Stratton, of Dallas, Texas, witnesseth: That said 
party of the first part hereby covenants and agrees with the said 
party of the second part to reconstruct the mill of said party of the 
second part upon the roller system, placing therein the following 
machines : 


Seven (7) 9’ x 24” Odell double roller mill. 
One (1) 9" x 30” i. - a a 
Fourteen (14) bolting reeds 16’ x 30’. 

Might 1d) scalping i Z' x SY. 


Four (4) No. 3 C. N. Smith’s centrifugal reels 

Four (4) No. 1 Geo. T. Smit h purifiers, with aspirators. 

Thre (>) No — _ ” " 7 

One (1) = uble middlings aspirator. 

One (1) No. 3 Wm. Richmond horizontal bran dustet 
Three (3) flour packers ; one (1) bran packer. 

45 Two (2) ae ™ scales: one (1) wheat heater. 

Three (3) No.4 Prinz dust collectors, with fire attachments. 


One (1) No. 2 Wm. Richmond wheat separator 

One 1) No. 4 = smut machine & separator. 

One (1) No. 4 “ adjustable brush machine. 

One (1) No. 1 Hunt double cylinder brush machine, and all other 


machinery and material necessary to erect and complete a flour mill 
of 200 barrels capacity in 24 hours, according to plans to be made by 
party of the first part,and to be placed by them in the mill-house 
LO be bullt by party of the second part in Dallas, Texas: party 
of the second part to furnish proper motive power to drive said ma- 
chinery and LO extend echyine shaft Into Daserinent of mill-house LU 
ia point to be hereafter designated by party of first part and 
not to exceed elght feet inside of basement wall. Party of 
the second — are to build all brick or stone foundations for 
machinery and frame all openings on floors for packers, upright 
shafts, &c. The party of the first part agrees to have the mill com- 
pleted and ready to run on or before July 15th, 1885, provided party 
of the second part shall have mill-house ready by June Ist, 1885. The 
said party of the first part guarantees that said mill, when com- 
pl ted, shi il] have a capacity of trom 2VO barrels or more of flour 
in twenty-four hours, and that the results shall be equal to those 
of any of the roller or other modern systems of n ling now 1n use 
in this cou ntry using the same grades of wheat T he said party of 
the first part shall perform all the millwright work, which shall be 
1] 
i 


,* 


done in a good and workmanlike manner, and shall furnish all ma- 
terials there ior, e xcept such as are now 1 said mill and can be 
utilized, which may be used free of charge by said party of the first 
pare ; and said party of the second part here DY covenants and agrees 
to pay said party of the first part for said machinery, materials, and 
labor the sum of seventeen thousand eight hundred and fifty dollars 

as follows: $7,000 cash on shipment of said machinery and 
16 $7,000 in nine months from date of shipment of said ma- 

chinery; $3,850 in twelve months from date of shipment of 


said machinery. 
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Party of the second part to keep the mill insured for the benefit 
of the party of the first part as — their interest may appear in 
vase of fire, for which said party of the second part agrees to exe- 
cute and deliver promissory notes to party of the first part, dated 
time of shipment of machinery, bearing 8 per cent. interest, and 
seeured as follows: To be satisfactory to the parties of the first part. 
No claims for damages shall be made by said party of the second 
part on account of delays incident to starting up. The said party 
of the second part agrees to be responsible for any damage or loss 
by fire or otherwise after the machinery reaches Dallas. The title 
to said machines shall remain in and not pass from said party of the 
first part until the same are paid for and until all the notes, whether 
secured or unsecured, given therefor are fully paid ; and in default 
of payment as above agreed said party of the first part or its agents 
nay take possession of and remove said machinery without legal 
process. 

STILWELL & BIERCE M'F’G CO. 
Per J. W. McKEEN, Agent. 

W. C. HOWARD. 

Ss. T. STRATTON. 

J. RAUCH 


Plaintiffs introduced evidence tending to show thet the contract 
was complied with on the part of plaintiff. In rebuttal of the de- 
fendants’ case the plaintiff introduced other evidence besides the 
deposition of Odell, tending to prove that the contract was com- 
plied with on the part of plaintiff and that the building was not 
completed by June # LSSO. The defendants introduced evidence 
tending to show that the mill contracted to be built by plaintiff for 
defendants was not completed within a reasonable time and was de- 
fectively made,and that defendants were delayed in the manufacture 
of flour by reason of the delay of plaintiff in completing said mill 
and its defective construction. 

The defendants then offered to prove by W. C. Howard, 8S. T. 

Stratton, and J. Rauch “that the market price per barrel for 
47 flour of the grade the contract sued upon stipulated for, be- 

tween the date of middle of July, 1885, and middle of Sep- 
tember, 1855, was five dollars per barrel; that during said period 
there was a ready cash market value in Texas for said grade of flour 
at $5.00 to $5.50 per barrel, and that defendants could have sold 200 
barrels per day during said period, and that upon each barrel so 
sold they would have realized $1.00 per barrel profit; that defend- 
ants had purchased and held in storage during that period a sufli- 
clenty quantity of good wheat to have manufactured 200 barrels of 
flour per day during said sixty days; that the market during said 
period for such wheat was 60 cents to 70 cents per bushel and the 


expense of turning such wheat into flour during said period was 
80 cents per barrel, and that defendants had in their employ all 
necessary laborers and skilled workmen to manufacture said wheat 


into flour, and were fully equipped with fuel and water and every- 
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thing necessary to convert said wheat into flour, save and except the 
parts and pieces of said mill which plaintiff contracted to furnish in 
the contract sued on. 

The court overruled defendants’ written offer to prove s said facts 
by said witnesses, except the fact of the amount of wheat which de- 
fendants had on hand during said period ; to which ruling of the 
court the defendants then and there e xcepted. 

The above and foregoing is a statement of only so much and 
such parts of the evidence given and offered upon said trial as re- 
late to the matters herein excepted LO. 

The defendants tender in term time this bill of exceptions to the 
above-set-forth rulings of the court and pray that the same be 
allowed, sealed and signed, and filed and made a part of the record 
in this cause, and it is accordingly so ordered 

Given under my hand and seal, with scroll for seal. 

(Signed) A. P. McCORMICK, [sgaAt.] 
U. S. District Judge. 
February 25th, 1887 


48 (Endorsed:) No. 931. W. C. Howard e¢ al., plaintiffs in 

er! amapnag ois & Bierce M’f’g Co., defendants in error. Bill 
of exceptions. Filed Febr’y 26,1887. A.J. Houston, clerk, by Jas. 
D. Adams, dept iby. 


In the Supreme Court of the United States. October Term, 1887. 


W.C. Howarp ef al., Plaintiffs in Error, 
Us. 
STILLWELL & BrerceE MANUFACTURING Company, Defendants in { 
Error. 


And now come the defendants in the above-entitled cause, by their 
counsel, and make the following assignment of errors therein : 

First. Because the court erred 1 n overrulll ng defendants’ motion 
to suppress the deposition of William Odell for the reasons stated in 
said motion. See defendants’ bill of exceptions. 

Second. Because the court erred in sustaining plaintiff's exception 
to so much of defendants’ plea in reconvention as sought to recover 
the sum of twelve thousand dollars’ profits defendants alleged they 
could have realized on the sale of twelve thousand barrels of flour, 
all as set forth in said plea in reconvention. See defendants’ bill of 
exceptions. 

Third. Because the court erred in this: On the trial of the above 
cause the defendants offered to prove by W. C. Howard, J. Rauch, 
and S. 'T. Stratton that the market price per barrel for flour of the 
grade the contract plaintiff sued upon stipulated for between the date 
f the middle of July, 1885, and the middle of September, 1885, was 
five dollars per barrel ; that during said period there was a ready 


5—480 


34 Ww. C. HOWARD ET AL. VS. 


cash market value in Texas for said grade of flour at five to five and 
a half dollars per barrel, and that defendants could have sold two 
hundred barrels per day during said period at five dollars per bar- 

rel, and that upon each barrel so sold they would have real- 
49 ized one dollar per barrel profit; that defendants had pur- 

chased and held in storage during that period a sufficient 
quantity of good wheat to have manufactured two hundred barrels 
of flour per day during said sixty days. 


That the market price during said period of such wheat was sixty 
to seventy cents per bushel, and the expense of turning said wheat 
into flour during said period was eighty cents per barrel, and that 
defendants had in their employ all necessary laborers and skilled 
workmen to manufacture said wheatinto flour and was fully equipped 
with fuel and water and everything necessary to convert said wheat 
into flour, save and except the parts and pieces of said mill which 
plaintiff contracted to furnish in the contract plaintiff sued upon ; 
all of which testimony defendants offered in support of that portion 
of defendants’ plea in reconvention which sought to recover the 
profits on twelve thousand barrels of flour; all of which evidence, 
when so offered for said purpose by,the defendants, the court refused 
to allow the defendants to introduce. See defendants’ bill of ex- 
ceptions. 


(Signed) LINDSLEY & McCORMICK, 
Attorneys for W. C. Howard et al. 


(Endorsed:) No. 931. W.C. Howard et al., plaintiffs in error, vs. 
Stilwell & Bierce M’f'g Co.,defendantinerror. Assignment of error. 
Filed Febr’y 25, 1887. A.J. Houston, clerk, by Jas. D. Adams, 
deputy. 


50 UNITED STATES OF AMERICA, } 
Northern District of Texas, at Dallas. f 


I, A. J. Houston, clerk of the United States circuit court for the 
northern district of Texas, at Dallas, do hereby certify that the fore- 
going forty-nine pages contain a full, true, and correct transcript of 
the opening order, original petition, defendants’ original answer, 
defendants’ plea in reconvention, leave to amend, plaintiff’s 1st 
amended original petition, defendants’ Ist amended original an- 
swer and plea in reconvention, deposition of William Odell, verdict, 
judgment, defendants’ motion for a new trial, order refusing new 
trial. petition of plaintiffs in error, writ of error bond, bill of ex- 
ceptions, assignment of errors, and the original of the writ of error 
and copy of citation in error in cause No. 931, law, on the docket of 
said court and styled Stilwell & Bierce Manufacturing Company vs. 
W. C. Howard et al., all of which appears from the records of said 
court. 
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In testimony whereof I have hereunto 
The Seal of the U.S. Cir- affixed the seal of said court, at Dallas, 
euit Court, Northern Texas, and the signature of the clerk 
Dist. Texas, Dallas. thereof this 30th day of September, A. D. 
1887. 
A. J. HOUSTON, Clerk, 
By JAS. D. ADAMS, Deputy. 


Endorsed on cover: N. Texas C.C. U.S. No. 480. W.C. How- 
ard, 8S. T. Stratton, and J. Rauch, plaintiffs in error, vs. The Stillwell 
and Bierce Manufacturing Company. Filed October 11, 1887. 
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Supreme Court of the United States. 


OCTOBER TERM, 1890. 


W. C. HOWARD, ET AL. 


Vs. 


STILLWELL AND BIERCE MANTUT- | 
FACTURING COMPANY. | 


BRIEF FOR PLAINTIFFS IN ERROR. 


| W. HALLETT PHILLIPS, 
| For Plaintiffs in Error. 


R. O. Polkinhorn, Printer. 
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Supreme ‘Court of the United States. 


OCTOBER TERM, 1890 


W. C. Howarpb, ET 
VS. 


STILLWELL AND BIERCE MANU- | 
FACTURING COMPANY. 


Brief of W. Hallett Phillips for Plaintiff in Error. 


The defendants below, the plaintiffs in error here, 
were millers, owning and operating a mill in Dallas, 
Texas. 

On March 23d, 1885, they entered into a contract 
with the Stillwell and Bierce Co, by which the latter 
agreed to reconstruct the mill upon the roller system, 
the company stipulating to place in the mill the re- 
quired machinery— 


‘‘necessary to erect and complete a flour mill 
of two hundred barrels capacity in twenty-four 
hours, according to plans to be made bythe party 
of the first part (the company), and to be placed 
by them in the mill-house to be built by the party 
of the second part (the defendants), in Dallas, 
Texas, party of the second part, to furnish proper 
motive power to drive said machinery and to ex- 
tend engine shaft into basement of mill-house 
to a point to be hereafter designated by party 
of first part, and not to exceed eight feet inside 
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of basement wall. Party of second part are to 
build all stone or brick foundations for machin- 
ery and frameall openings in floor for packers, 
upright shafts, &c., The party of the first part 
agrees to have the mill complete and ready to 
run onor before July 15th, 1885, provided, party 
of second part shall have mill-house ready by 
June ist, 1885. The said party of the first part 
guarantees that said mill when completed shall 
have a capacity for from 200 or more barrels of 
flour in twenty-four hours, and that the results 
shall be equal to those of any of the roller or 
other modern systems of milling now in use in 
this country using the same grades of wheat. 
The said party of the first part shall perform all 
of the mill-wright work, which shall be done in 
a good and workmanlike manner—and shall 
furnish all materials therefor, except such as are 
now in said mill and can be utilized, which may 
be used free of charge by said party of the first 
part; and the said party of the second part here 
by covenants and agrees to pay the said party of 
the first part for said machinery, materials and 
labor, the sum of seventeen thousand eight hun- 
dred and fifty dollars, as follows : $7.000 cash on 
shipment of said machines, and 87.000 in nine 
months from date of shipment of said machin- 
ery; 33.850 in twelve months from date of ship- 
ment of said machinery.”’ (R., 6. 7.) 


The cash payment was duly made. 

The suit was bronght by the company, on the 
contract, to recover the amount of the deferred pay- 
ments, on the allegation that the contract on their 
part had been performed. 

The answer denies generally the allegations of 
plaintiff’s petition. (R. 2.) 

The defendants also filed a plea in reconvention, 
as permitted by the Texas practice. (R. 2.) 


This denied that plaintiffs had performed their 
contract, or that they were entitled to recover thereon. 

It seeks to recover from plaintiffs the amount of 
losses caused by the failure of the company to ful- 
fil the contract. 

The plea alleges non-compliance by thé company 
with the stipulation to have the mill completed within 
the contract time 

[t also sets up the obligation of the company to 
complete the mill within a reasonable time and with- 
out unnecessary delay, 

it is further alleged that the company did not 
furnish the machinery nor complete the mill withina 
reasonable time nor in a workmanlike manner, nor 
furnish the defendants all of the machinery they had 
contracted to furnish. | 

That not only did the company delay the work be- 
yond the contract time, but that, in addition, they 
left the mill in so incomplete -a condition that the 
defendants had, at a considerable expense, to rectify 
the errors made by the company, and complete the 
work as it had been contracted to be performed. 

The defendants had purchased large supplies of 
wheat to grind in the mill, relying upon the agree- 
ment 6f the company to construct the mill accord- 
ing to contract and within the time specified. 

This grain they had to hold at great expense until 
the mill was made ready by the defendants to grind 
the same. 

It is alleged that there was a ready cash market 
in Dallas, all this time, for the grade of flour said mill 
would have manufactured, if constructed as plain- 
tiff had agreed: 
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‘‘And defendants could have sold all of this said 
flour it could have made during said unnecessary 
delays, caused by plaintiff, viz., 200 barrels per day, 
and that plaintiff, by reason of the facts abovestated, 
delayed defendants in the manufacture of said flour 
for sixty days, by which defendants lost a profit of 
$1.00 per barrel on 12,000 barrels of flour, or the sum 
of $12,000.’’ (R., 11, 12.) 


An exception by the plaintiff, was filed as to so 
much of the plea in reconvention, as sought the re- 
covery of profits. (R., 14.) 

In support of this portion of the plea, the defend- 
ants offered to prove that the market price for flour 
of the grade stipulated for by the contract between 
the date of middle of July, 1885, and middle of Sep- 
tember, 1885, was five dollars per barrel. 

That during that period there was a ready cash 
market value in Texas for such grade of flour at 
$5.00 to $5.50 per barrel, and that defendants could 
have sold 200 barrels per day during said period at 
$5.00 per barrel; and that upon each barrel so sold 
they would have realized a profit of $1.00 per barrel. 

That defendant had purchased and held on stor- 
age during said period a sufficient quantity of good 
wheat to have made 200 barrels per day during said 
sixty days. 

That the market price, during the said period of 
such wheat, was 60 to 70 cents per bushel, and the ex- 
pense of turning such wheat into flour during such 
period was 80 cents per barrel; and that the defend- 
ants had in their employ all necessary laborers and 
skilled workmen to manufacture said wheat into 
flour, save and except the parts and pieces of said 
mill which plaintiff contracted to furnish in the con- 
tract sued on. (R. 15.) 
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Notwithstanding this offer of evidence, the excep- 
tion of plaintiff was sustained. The court overruled 
defendants’ offer to prove said facts, except the fact 
of the amount of wheat which defendants had on 
hand during said period. 

To such action exception was duly taken by de- 
fendants. (R. 33.) 

The defendants introduced evidence tending to 
show that the mill contracted to be built by plaintiff 
for defendants was not constructed within a reason- 
able time, and was defectively made, and that de- 
fendants were delayed in the manufacture of flour 
by reason of the delay of plaintiff in completing said 
mill and its defective construction. (R.. 82.) 

The jury rendered a verdict, awarding to the plain- 
tiff $12,332.82 **due on contract,’’ and found for the 
defendants the sum of 3875 ‘‘as damages.’’ There 
was judgment accordingly. (R., 21.) 

The defendants prosecuted a writ of error. 


Assignment of Errors. 


1. There was error in sustaining the exception to 
that part of defendants’ plea which sought the re- 
covery of profits, and in rejecting defendants offer 
of evidence in support of the plea. 


29. Thecourt erred in overruling defendants’ motion 
to suppress the deposition of Odell. 


Argument. 


(1.) The suit is one brought on the contract. 


The defense is based on the non-fulfillment of the 
contract, by which special damage accrned to the de- 
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fendants. This they seek to recover by way of re- 
convention. 

The verdict, giving defendants damages, is a find: 
ing in favor of defendants of the non-performance of 
the contract by plaintiff. 

The special damages claimed for the violation of 
the contract were such as naturally and immediately 
resulted from such violation. 

They were not speculative nor remote. 

It is shown that the contract by which the plain- 
tiffs undertook to reconstruct the mill and have itin 
running order, stipulated that it should be completed 
on or before July, 1885, if the mill-house was ready 
by June 1, 1885. 

In a contract of this nature, and with the objects 
the parties had in view, time was essential. 

The company knew that the defendants were en- 
gaged in the active operations of milling. 

The company proposed toreconstruct the mill upon 
their system, with the promise to secure the stipu- 
lated results. 

This reconstruction necessarily suspended the op- 
erations of the mill while being effected, 

With the expectation of recommencing operations 
upon the new system, at the date of comp!tetion un- 
der contract, defendants had stored grain sufficient 
to run the mill to the capacity stipulated by the con- 
tract. 

The company held out to the defendant, the induce- 
ment of a better result under the new system to be 
introduced by them, than by the use of that under 
which the mill had been therefore operated. They 
also contracted for an increased capacity. 
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It was to reap the profits to result from these im. 
provements that defendant entered into the contract 
and acquired a quantity of grain, sufficient to run 
the mill, according to its increased capacity. 

They had every thing in readiness to manufacture 
the grain into flour of the grade provided for by the 
contract. For such flour there was an established 
market. 

By the company’s failure to complete the mill ac- 
cording to the eontract, the defendants were de- 
prived of this market for a considerable period of 
time. during which the mill was idle. 

Such delay being in violation of the contract, the 
company should bear the direct const quences of such 
violation. 

The defendants’ plea alleged the obligation of the 
company to complete the work within the time of 
the contract. 

This they had not done, but on the contrary had 
so delayed and neglected the work as to put defend- 
ants to great loss. 

The proof offered by the plaintiffs, as to the com- 
pletion of the work, is contained in the deposition of 
Odell. 

The motion of defendants to suppress this deposi- 
tion will be considered later on. 

Odell was the foreman of the company, and super- 
intended the reconstruction of the mill. 

He says the mill was ready for the machinery 
June 20,1885. That he began unloading the ma- 
chinery June 20th, and finished unloading about ten 
days after that time. 

The work was completed about August 26th, 1885, 
(R. 29.) 
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Under the contract, the company agreed to com- 
plete the work in the period of forty-five days from 
the time it commenced work on the mill. 

This is the construction of a somewhat similar 
contract for putting machinery ina boat, within sixty 
days from completion of the boat. The boat was 
not completed within the sixty days, and it was 
held that the contractor was bound to furnish the 
work sixty days from the time the boat was fur- 
nished. (McGowan vs. Am. Tan Bark Co., 121 U. 
S., 600.) 

The verdict, giving defendants damages,is conclu- 
sive of the fact that the company had not complied 
with their contract. 

By the company’s own statements, the work was 
not completed for over sixty days from the time it 
commenced work. 

The defendants were damaged by being prevented 
from manufacturing, for the period of delay, the 
grain they had accumulated and were deprived of the 
profits, the proof shows, they would have realized 
from the sale of the flour. 

The contract entitled the defendants to the com- 
pleted mill, on the contract date, of 200 barrels capa- 
city in twenty-four hours. 

The court should have submitted the evidence un- 
der this head tothe jury, in order that they might 
find what was the loss sustained by defendants arising 
from the breach of the contract. 

The damage resulting to defendants from the loss 
of the use of their mill, can only be properly esti- 
mated by the amount of tbe gain they would have 
made but for such deprivation. 


it is well settled that there are protits which can 
not be recovered as damages, not only because specn- 
lative and contingent, but as having no connection 
with the contract of the parties. They were not in 
contemplation of the parties when they made their 
contract. 

The profits sought to be recovered in the present 
suit were the advantagesand thedirect and immediate 
fruits of the contract. 

The measure of damage in such a caseisthe amount 
that would have been received if the contract had 
been kept. In other words, what would the mill have 
earned ? 

That the defendants can recoup the damages grow- 
ing out of the violation of the contract, is well set- 
tled. 


Dushane vs. Benedict. 120 U. S.. 687. 


In that case an action was brought to recover the 
contract price of rags. 

The defendant interposed a counter claim, alleging 
damages by reason of the rags being infected with 
small-pox. 

It was proved that such rags could not be made 
into paper—the purpose for which they were bought— 
without injury totheworkmen. That defendant had 
paid out money to support the workmen who had 
been disabled by the disease; besides evidence that 
the defendants, in consequence of the injury to their 
business by the small-pox introduced by the rags, 
were obliged to run their mill short-handed, and lost 
a considerable part of a profitable country trade. 

This evidence was held competent for the considera- 
tion of the jury, on the question of damages ; and it 
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was further held that the defendants, by way o: re- 
coupment, could recover such damages as inthe con- 
templation of the parties, or according to the natural 
or usual course of things, were the consequence of 
the breach of warranty. 

The profits in the present case, as ought to be re. 
covered, flow naturally and directly from such non- 
performance. As such they come within the rules 
announced in Western Union Tele QTa; h Co. V8. tlall, 
124 U. S., 455. 

The court there observe, that the loss of a market, 
may be made an element of damages against a carrier 
for delaying delivery, where it was understood, 
either expressly or from the circumstances of the 
pase, that the object of delivery was to get the bene- 
fit of the market. 

The same rtle has been applied to telegraph com- 
panies for delaying the delivery of messages. 

New York Mining Co. vs. Fraser, was an action 
brought for contract price of machinery, engaged to 
be furnished and erected on mining property as a 
a silver mill. 

The defence was founded on the defective na- 
ture of the machinery and the delay in its erection. 

Thedefendant sought to recover damages as against 
the purchase price. 

The court below refused instructions predicated 
on the loss of the use of the mill arising from the 
defective machinery. 

[t also refused to charge that, if there was a breach 
of the contract on plaintiff’s part, defendant was en- 
titled to recover the necessary and immediate loss 
of profits during the period when the defendant was, 


L] 


by reason of the defects, deprived of the use of the 
mill. : 

[In aflirming the judgment, the court held it was 
not necessary to decide whether the instructions 
were correct as stating general principles governing 
the law of damages, since the evidence was not such 
as to prove the facts which the instructions assumed. 
(130 U. S8., 619.) 

The measure of damages is, prima facie, the sum 
as the mill would have earned in its ordinary em- 
ployment. 

[In the leading caseof Hadley v. Baxendale, 9 Exch. 
341, profits were disallowed, because the defendant 
did not know that the mill was kept idle by want of 
the shaft which had been delivered to be repaired. 

In Hinkley v. Beckwith, the lessees of a saw mill 
who had a large stock of logs, were held entitled to 
recover profits they would have made from sawing 
the lumber, during the time the lessees delayed to 
repair the mill according to their contract. (13 Wisc., 
ol.) 

The cases, as to the allowance of profits, are col- 
lected in Sedwick, Damages, Vol. 1, p. 216, 7 Ed., 
note on rule in /ladl Uv. Barvendale. 

The damages ought to be recovered are notsuch as 
were caused by loss on collateral undertakings or en- 
gagements made by the defendant with strangers to 
the contract. 

The circumstances of this case are like those in 
Davis vs. Talcott, (14 Barb. 8. C., 617), in which 
profits were held recoverable. 

There the defendants undertook to put machinery 


in a mill by acertain time. 
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The proper machinery was not furnished, nor was 
the work done in the stipulated time. 

The plaintiff had to supply the defects, and was 
kept out of the use of his mill a considerable time. 

He brought his action to recover damages for breach 
of contract, consistingin the cost of providing suitable 
machinery, the loss of the use of the mill, and the 
loss oi the gains and profits which he would have 
made in that time in the manufacture of flour. 

He introdueed testimony to show the capacity of 
the mill, and that he had wheat on hand during the 
time of the delay. 

The jury were charged that the plaintiffs were en- 
titled to recover: 1. Such sum as was sufficient to put 
the machinery in such condition as was contemplated 
by the contract ; 2. Such sum asthe mill would have 
earned during the time it was necessarily delayed in 
consequence of the defects in the machinery ; and in 
connection with this, the jury were totake the fair 
ordinary earnings of the mill, after deducting the 
expense of running the same from the gross earnings, 
thereby arriving at the net profits. 

That, in case the contract was not performed in 
a reasonable time, the jury were to ascertain what 
length of time it was unreasonably delayed, and then 
if they should find that plaintiff was in condition 
to work the mill by having stock to grind, and 
was prevented from grinding the same by such un- 
reasonable delay, the plaintiff was entitled to dam- 
ages to the gross amount of earnings of said mill, 
after deducting the expenses of running the same. 


The Supreme Court, in affirming this ruling, say 
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the allowance of damage was only for the loss of 
the use of the mill. 

That it would be most unjust to compel the owner 
of a mill to lose the entire use of his mill during the 
time defective machinery is undergoing repairs, and 
be permitted to recover barely the cost of putting it 
in the condition the contract required it to be put. 

When a contractor undertakes to put a mill or 
other machinery in operation, he ought to be holden 
to indemnify the other party against the loss of the 
use of the building, mill or other machinery, after 
the expiration of the time for performance of the 
contract. And incase it was defectively made, he 
should indemnify the party for the loss of the use 
of the property for the time necessarily required to 
repair it and put it in order.* 

(2.) It was error to admit the deposition of Odell. 

Upon this testimony reliance was placed by the 
company as showing their right to recover under the 
contract. 

The deposition was not taken under any provision 
of the United States Revised Statutes. 

[t is said that the deposition was taken according 
to the practice of the state, and that such practice 
has been adopted by the United States Circuit Court. 

But section 914 R. 8., as to adoption of State prac- 
tice, has no applicationto the mode of taking evi- 
dence in the United States Courts. 

This subject is regulated by specific provisions of 
Federal law. Beardsley vs. Littell 14. Blatch., 103. 
U. S. vs.. Pings, 4. Fed. Rep., 715. 


This case is frequently cited in the text of Sedgwick on Damages. 
It is noted that it was reversed on appeal, but not on the point here 
Involved, Sedgwick, Dam., 7 Ed., 120, 121 
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Judge Turner, of the Western District of Texas, 
has held that, as the manner of taking depositions 
had been prescribed by act of Congress, the State 
law was not applicable, and that the Circuit Court 
was without power to adopt the State regulations. 

This conclusion the Court arrives at after an 
elaborate consideration of the statutes and authori- 
ties. 

The same view is mentioned as entertained by 
Judge Choate and Judge Swing. Randall vs. Ven- 
able, 17 Fed. Rep., 162. 

[t should be stated that the contrary was held by 
Judge McCormick, of the Northern District of Texas, 
in the case of Warren vs. Younger, 18 Fed. Rep. 
S62 


We submit that the judgment should be reversed, 


W. HALLETT PHILLIPS, 


Kor Plaintiffs in Error. 
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The brief of my colleague in this cause contains a short 
statement of the salient facts in the printed Record. 

As to the first assignment of error (p. 53 of Record), we 
submit that this is a deposition taken under a dedimus 
potestatem or commission, issued January 4, 1887 (p. 26 
of Record), the cause being at issue May 20, 1886 (p. 2.) 
It is not a deposition de bene esse. That fact disposes of 
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the Ist and 2d objections to it in the bill of exceptions (p 
26.) As to the 3d objection, that it was not taken “ under 
authority of any dedimus potestatem granted by any court 
of the United States according fo common USED Mes we sub- 
mit that the rule is that where such an objection is made 
the bill of exceptions must contain a sufficient statement 
of the objection on the ground of informality to enable 
the court to see whether it is a valid objection (Spaids v. 
Cooley, 113 U. S. 278). This general objection, that the 
commission was not “ granted by any court of the United 
States according to common usage,” contains no sufficient 
statement of the objection by which this Court can see 
whether it is valid. 

The cross-examination of the witness Odell by counsel 
for plaintiffs in error was a waiver of exceptions to the 
regularity of his deposition. (Mechanics’ Bank of Alexan- 
dria v. Seaton, 1 Peters, 299; Shutte v. Thompson, 15 
Wall. 151.) 

The deposition was filed in the cause January 22, 1887, 
and on February 5, 1887, it was opened at request of the 
attorney for the defendant in error (p. 16). The motion 
to suppress for defects and irregularities was not made till 
the cause was on trial, February 8, 1887 (p. 15). It was 
then too late to make the objection. (Winans wv. N. Y. & 
Erie R.R., 21 Howard, 88; Doane v. Glen, 21 Wall. 33; 
York Co. v. Ill. Cent. R.R., 3 Wall. 107.) 

The laws and practice of Texas, and the rules of the 
United States courts there on the subject of taking depo- 
sitions under a commission are set forth fully in the brief 
of my colleague. 

As to the second and third assignments of error, that 
the court below erred in striking out so much of the plea 
in reconvention “as sought to recover the sum of twelve 
thousand dollars, profits defendants could have realized ov 
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the sale of twelve thousand barrels of flour,” and in reject- 
ing evidence to sustain such claim for damagés, we submit 
the court did not err in so doing. 

1. Because that part of the plea whiclr was stricken out 
claimed damages for an alleged breach of contract, which 
damages were incapable of certain ascertainment, were re- 
mote, speculative, and contingent. (Western Union Tel. 
Co. v. Hall, 124 U.S. 444.) 

This claim was of the most speculative character. On 
the price of «a bushel of wheat depends the price of a 
barrel of flour. The great wheat market, Chicago, daily 
demonstrates that the greatest prophet, whom men put 
faith in, could not possibly foretell the price of a bushel 
of wheat thirty days hence, so fluctuating is the grain 
market. Estimates of probable sales form no criterion of 
damages, (Olmstead v. Burke, 25 [lhnois, 86. Winne v. 
Kelly, 34 lowa, —.) The principles and ideas upon which 
the alleged damages are claimed cannot be reduced to a 
money standard. They do not form the subject of legal 
calculation in dollars and cents (Memphis v. Brown, 20 
Wall. 28). 

The rule for damages where machinery contracted for 
has been improperly constructed is to deduct from the 
contract price the cost of altering the construction of the 
machinery so as to make it conform to the contract 
(Stillwell & Bierce Mfg. Co. v. Phelps, 1380 U.S. 520), 
“The plaintiff’s agreement was not for a sale of the ma- 
chinery subject to a condition that it should be satisfactory’ 
to the purchaser.” 

The agreement of the defendant in error, predicated on 
the condition precedent, stipulated by the plaintiffs in 
error, that if the plaintiffs in error would have the mill- 
house ready by June 1, 1885, the defendants in error would, 
by July 15, 1885, furnish machinery of a certain deserip- 


tion and quality, and also to set it up and put it in com- 
plete operation in the mill, did not make the defendants 
in error bound as insurers that the plaintiffs in error should 
make and sell 200 barrels of flour it davy for 60 days ata 
profit of $1.00 on each barrel. 

It is scarcely possible that the damages claimed in the 
part of the plaintiffs-in-error plea; stricken out below, 
could have been in contemplation of either party at ‘the 
time ot the execution of the agreement ( p>. {) of Record 
In their pleas the plaintitts in error nowhere allege that the 
agreement contains any contract, express or implied, by 
which defendants in error contracted to bear such excep 
tional losses as are claimed in the part of the plea stricken 
out by the court below. 

The defendants in error, the company, might just as well 
claim the profits they might have made in their machine 
manufacturing business, with the money which the plain- 
tiffs in error owed them for the machinery put up. “A 
rule which is not reciprocal is scarce a just one.” Here 
speculative profits on flour that was never made and neve) 
sold are claimed. All the authorities ierres In excluding 
such claims. The vendees to whom the plaintiffs in error 
might have sold the flour, they might have made, might 
not have paid them ; they might have become insolvent. 
The wheat might have spoilt or been burnt up, and the 
Insurance companies, with whom it may have been insured 
refused to pay the loss. or have become insolvent. 

There is nothing in the agreement about the price of 
flour between July 15 and Sept. 15,1885. During that 
period it might, for all the contracting parties knew to the 
contrary . have been S475 or SH50 per barrel. The aueree- 
ment was made without reference to the happening of any 
such unexpected events. In the present Cise it vannot be 
reasonably supposed that the COMMPany, the defendant in 


error, at the date of the agyreement contemplated the Pos 
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sibility of these exceptional damages occurring to the 
plaintiffs in error. It does not even appear that at any 
time before August 26, 1885, the date at which defendants 
in error prove the mill was completed (see Odell’s ans. 
to 9th int., p. 20), the plaintiffs in error notified defend- 
ants in error that they were losing then and had been 
losing $200 per day by the delay; nor that they had on 
hand the amount of wheat which, they allege, in the part 
of the plea stricken out, was on storage waiting to be 
sround, nor that they had intended from July L5 to Sept. 
LDS, 1885, to work the mill up to its fullest capacity of 200 
barrels a day, and would turn out 200 barrels per day for 
that period (2d Addison on Contracts, 675). There 1s 
nothing in the record to show that these special cireum- 
stances were known to defendants in error, OF SO COTnmu- 
nicated to defendants in error as to engraft a term into 
the agreement that the defendants in error should be hable 
for such special damages as plaintiffs in error claim ( Willes, 
J.,in British Columbia Saw-mill Co. v. Nettleship, Law 
n..3C. P. 506). 

In Horne v. Midland Rwy. Co., in the Exchequer Cham. 
ber (Law Reporter, 8 C. P. 131) the court held that where 
it railway COMMpany had failed to deliver for the plaintiffs 
promptly a lot of shoes, shipped to plaintiffs’ consignees, 
and in cohseqtence of which delay plaintiffs had lost large 
profits which they might have made on the sale of the 
shoes, that plaintiffs were not entitled to such damages, the 
damage not being such as might reasonably be considered 
as arising naturally from the defendant's breach of con- 
tract, or such as might reasonably be supposed to have 
heen in contemplation of both parties at the time when 
they made the contract 

In Sedgwick on Damages (marg. pp. 66 & 76) it Is said 
in effect that if it be shown that the article was to be de- 


livered for some speciffe object, known to both parties at 


the time, and that thus a loss within the contemplation of 


both parties has been sustained, it Thiet) form ian exception. 
But in Horne v. Midland Railway Co. supra, Blackburn, 
J., in remarking on the dictum in Hadley v. Baxendale, 


SHiVS : 


‘In the case of Hadley », Baxendale (9th Exch. 541) it 
was intimated that, apart from all questions: of a special 
contract with regard to amount of damages, if there were 
il special notice of the circumstances, the plaintiff might 
recover the exceptional damages. This doctrine has been 
adverted to in several subsequent decisions with more or 
less assent, but they appear to have all been cases in which 
it was held that the doctrine did not apply because there 
was no special notice. It does not appear that there has 
been any case in which it has been affirmatively held that 
in consequence of such notice the plaintiff could recover 
exceptional damages. ‘The counsel for the plaintiffs could 
not refer to any such case and I know of none.” 


Cases of this kind, claiming damages for profits that 
might have been made are likened by Willes, J., in British 
Columbia Saw-mill Co. v. Nettleship, L. R., 3 C. P. 508, 
to the old case “ where a man going to be married to an 
heiress, his horse having cast a shoe on the journey, em- 
ployed a blacksmith to replace it, who did the work so un- 
skilfully that the horse was lamed, and the rider not ar- 
riving in time, the lady married another; and the black- 
smith was held liable to the loss of the marriage. The 
question 1s a very serious one; and we should inevitably 
fall into a similar absurdity unless we applied the rules of 
common-sense to restrict the extent of liability for the 
breach of a contract of this sort.” 

We submit that there is no error in the record, and that 
the judgment of the court below should be affirmed. 

JOHN JOHNS, 
OT Counsel for Defendant mn error. 
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March 23, 1885, defendants in error entered into a 
contract with plaintiff in error, by which plaintiff in 
error was to reconstruct the mill of defendants in error 
upon the roller system, and place in the mill certain 
machinery and appurtenances mentioned in the 
contract. 

In payment for the work and material, defendants 
in error were to pay $17,850.00, as follows: $7,000 cash 
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on the shipment of the machinery; $7,000 in nine 
months, and $3,850 in twelve months from the date of 
the shipment of the machinery. For the deferred pay- 
ments plaintiffs in error were to execute their promis- 
sory notes bearing eight per cent. interest, and to be 
dated as of the day of shipment. 

By the terms of the contract plaintiffs in error were 
to build all stone ur brick foundations for the machinery 
and frame all openings in the floors for packers, 
upright shafts, ete. 


The contract contains the following stipulation : 


“The party of the first part agrees to have the mill 
completed and ready to run on or before July 15th, 
1885, provided the party of the second part shall have mill 
house ready by June Ist, 1885.” By the terms of the 
contract the mill was to have acapacity of two hundred 
barrels of flour in twenty-four hours. 


April 26, 1886, defendant in error instituted this 
suit, alleging that the machinery was shipped on or 
about June Ist, 1885, and that the contract had been 
fully complied with on its part, but that plaintiffs in 
error refused to pay the $7000 then due. January 31st, 
1887, plaintiffs in error by leave of court filed its 
amended original petition, and alleged that the contract 
had been performed, that both the deferred payments 
were past due, that plaintiffs in error have refused to 
execute the notes for the deferred payments as provided 
for in the contract, and prayed for judgment for 
$10,850.00 the amount of the deferred payments with 
eight per cent. interest from May 26th, 1885, the date of 
the shipment of the machinery. 
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Plaintiffs in error answered admitting the execution 
of the contract and averring that they had the mill house 
ready on June Ist, 1885, for defendants in error to per- 
form its part of the work, but that the mill was not 
completed until long after July 15th, 1885. That the 
work was not performed in a good or workmanlike 
manner; that they were compelled to purchase ma- 
chinery mentioned in the answer, aggregating in value 
about $1450.00, and to rectify the mistakes in the con- 
struction of the mill they employed a millwright at 
$3.75 per day for ninety days ; that they had purchased 
large quantities of wheat, etc.; that there was a cash 
market in Dallas for the grade of flour the mill would 
have made, had the same been completed according to 
contract, and that they conld have sold all the flour 
they could have made, to-wit: 200 barrels per day at a 
profit of one dollar per barrel; that they were delayed 
sixty days in the manufacture of flour by reason of 
which they lost a profit of one dollar per barrel on 
12,000 barrels, or the sum of $12,000, which, with the 
other items above mentioned, they plead in recon- 
vention. 


Defendants in error excepted to so much of the 
answer as sought to recover one dollar per barrel profit 
on 12,000 barrels of flour, which exception was 
sustained. 


The jury returned a verdict in favor of defendant 
in error for $12,332.82, being the amount sued for, with 
8 per cent. interest from May 26, 1885. And for plain- 
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tiffs in error for $875 damages. Upon this verdict the 
court rendered judgment in favor of defendant in error 
for $11,457.82. 

The errors assigned are : 

1. Overruling a motion to suppress the deposition 
of William Odell. 

2. Sustaining exceptions to the plea in reconven- 
tion seeking to recover $12,000 profits which plaintiffs 
in error allege they could have realized on the sale of 
12,000 barrels of flour 


3. The rejection of evidence in support of said 


plea. 


The motion to suppress the deposition of Odell was 
as follows : 


1. Because the deposition is not certified to by the 
officer who took the same as required by law regulating 
the taking of depositions de bene esse. 


2. Because no reasonable notice of the time and 
place of taking said deposition was given the defendants 
as required by law regulating taking of depositions de 
bene esse. 


8. Because said deposition was not taken under 
authority of any dedimus potestatum granted by any 
court of the United States according to common usage. 
(Fo), 26). 


The witness, William Odell resided at Rochester, 
New York, and his deposition was taken under the reg- 
ulations prescribed by the laws of Texas, and which 
have been adopted by the rules of the Circuit Court of 
the United States for this State. 


5 


Art. 2219 Revised Statutes of Texas is as follows: 
“The party wishing to take the deposition of a witness ina 
suit pending in court shall file with the Clerk or Justice 
of the Peace, as the case may be, a notice of bis inten- 
tion toapply for a commission to take the answers of 
the witness to interrogatories attached to such notice. 
The notice shall state the name and residence of the 
witness, or the place where he is to be found, and the 
suit in which the deposition is to be used, and a copy 
thereof and of the attached interrogatories shall be 
served upon the adverse party or his attorney of record 
five days before the issuance of a commission.” 

Art. 2224. “After the service of the notice of filing 
the interrogatories has been completed, the clerk or 
justice shall issue a commission to take the deposition 
of the witness named in the notice.” 

Art. 2226. “The commission shall be addressed to 
the following officers, either of whom may execute and 
return the same: 

“2. If the witness be alleged to reside or be with- 
out the State and within the United States, to any clerk 
of acourt of record having a seal, any Notary public, 
or any commissioner of deeds duly appointed under the 
laws of this State within some other state or territory.” 

The Northern District of Texas was created in 1879, 


prior te which time the territory composing this district 
was embraced in the western district of Texas. in 1872 
Mr. Justice Bradley and Judge Thos. H. Duval, the 
then district judge of the western district of ‘Texas, 
sitting together at Austin, adopted.a rule numbered in 
their set of rules 15, which is as follows: 
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15. Commissions to take examinations of wit- 
nesses and depositions and all testimo: ; in a cause may 
be taken in the manner, and subject to the regulations 
so faras the same are applicable mutatis mutandis 
prescribed by the laws of the State of Texas.” 


In 1880, soon after the organization of the northern 
district the late Mr. Justice Woods and the Hon. A, P. 
McCormick, Judge of the northern district, adopted a 
set of rules one of which, rule 14, is identical inits lan- 
guage with rule 15 in the western district above set out. 


In Warren vs. Younger, 18th Federal Reporter, 859, 
decided in January, 1884, the above rules are set out, 
and it is there held that they authorize the taking of 
depositions under the State law, and that such had 
been the settled practice of the court since the organ- 
ization of the northern district of Texas. 

The notice to take the depositions of the witness 
Odell, was as follows: 


Stillman & Bierce M’fg Co. 


Vs. No 981. 
W.C. Howard et al. . 
To the defendants in the above entitled cause or to 
Messrs. Lindsley & McCormick, their attorneys of 
record. 


Take notice that five days after the service hereof, 
we shall apply to the clerk of the United States Circuit 
Court, in and for the northern district of Texas, at 
Dallas, for a commission to take the answers of Wil- 
liam Odell, who resides at the city of Rochester, in the 
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county of Monroe, in the State of New York, to 
the accompanying interrogatories. The answers of 
said witness will be read in evidence on behalf of the 
plaintiff upon the trial of this cause. 


CRAWFORD & CRAWFORD, 


Attorneys for Plaintiff. 
(Fol 27). 


Upon this notice and the accompanying interroga- 
tories, the defendants in the court below made the follow- 
ing indorsement: “We waive copy of interrogatories 
and consent that commission may issue upon the orig- 
inal direct and cross interrogatories. 

LINDSLEY & McoCORMICK, 
Attorneys for Defendants. 


(Fol. 28). 


Cross interrogatories were propounded to, and an- 
swered to by the witness. 


In Flint vs. the Board of Commissioners of Crawford 
county, 5th Dillon, 481,a motion was filed to suppress 
depositions taken by the plaintiff in conformity to the 
provisions of the statutes of the State. The motion 
was based upon the failure of the notice and proced- 
ure to conform to the requirements of the Act of Con- 
gress, relating to the taking of testimony by deposi- 
fon. 


In overruling the motion, the late Justice Miller 
said; “In common law actions in the Federal courts 
where under the provisions of the act of Congress, a 
case arises in which testimony may be taken by deposi- 
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tion, the parties may follow in respect to the manner of 
taking them, either the provisions of the State law or 
of the act of Congress, as they may elect.” 

A change in the State law regulating the mode of 
taking depositions which has been followed for a long 
time, will be considered in the Federal courts as adopted 
by usage. The adoption of the State law only referred 
tu the form and mode of taking depositions, and not 
to the circumstances under which they may be taken. 


Curtis vs. Central Railway, 6 McLean, 403. 


A deposition taken under arule of court and sworn 
to before a Justice of the Peace, may be read. The 
provisions of the judiciary act refer to depositions taken 


without such rule. 


Barnet vs. Day, 3 Wash. C. Ct., 248. 


In Randall vs. Venable, 17th Federal Reporter, 162, 
Judge Turner, of the western district of Texas, decides 
that depositions taken under the State law can not be 
read in the Federal courts if objection be made, and 
that congress has not conferred upon the district and 
circuit courts the power to make rules touching the 
mode of taking testimony. At page 165, the judge 
says: “Uniformity in the mode and manner of taking 
evidence is desirable, and by proceeding under the act 
of Congress, this end is attained. On the other hand. 
the modes would be as different as the different State 
Statutes upon the subject.” 


In Buddicum vs. Kirk, 3 Cranch, Sup. Ct., Chief 
Justice Marshall says: “By a subsequent part of the 
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section depositions may be taken by dedimus potestatem 
according to common usage. The laws of Virginia 
therefore, are to be referred to on the subject of notice.” 

If in taking a deposition under a dedimus or com- 
mission, according to common usage, the State law must 
be referred to for any purpose, it follows as matter of 
course that the common usage refers to the practice under 
the State laws, in so far as the mode of taking the de- 
position is concerned, 

“The power to grant a dedimus to take the exami- 
nation of a witness is given to this court in any case 
where it is necessary to prevent a failure or delay of 
justice by section 866 of the R. 8. It is to issue accord- 
ing to common usage, which is construed to be the rule 
or law governing the practice of the courtin this respect 
at the time. In this case, that law is found in sections 
807 to 809 of the Oregon Civil Code. The mode of is- 
suing the commission and the authority and directions 
to be contained in it, are prescribed by these sections, 
and it is to be executed accordingly. But the cases in 
which it may issue are not prescribed by the local law, 
but by the United States statutes. When it is necessary 
to grant a dedimus to prevent a failure or delay of justice, 
the court must determine either by a general rule or a 
special order in each case particular case.” 


Jones vs. Oregon Cen. R. R., 3 Sawyer, 528. 

The same views are expressed by Judge McCor- 
mick in Warren vs. Younger, 18 Fed. Rep., 862. 

Plaintiffs in error have waived all objections to the 
deposition of Odell which might have been taken in the 
beginning. 
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Since the organization of the northern district of 
Texas, it has been the practice to take depositions ac- 
cording to the State law, this practice being expressly 
authorized by a rule of the circuit court adopted soon 
after the organization of the district. The same practice 
had existed in the western district for many years be- 
fore the northern district was created. 

The right to take depositions under the State law 
had been expressly adjudicated by the judge before 
whom the case at bar was tried, years before notice of 
the taking of the deposition of Odell was served upon 
counsel for plaintiffs in error. The notice to take the 
deposition of this witness was in strict conformity to 
the provisions of section 2219, Revised Statutes of 
Texas. It states that application will be made to the 
clerk for a commission. 


It will not do to impute ignorance to the counsel 
‘ who represented W. C. Howard, et al. They knew 
the law, and the practice of the court as well, and with 
full knowledge of the fact that the deposition was to 
be taken under the local.law, they file cross interroga- 
tories and endorse upon the notice a waiver of a copy 
of the interrogatories and consent that commission may 
issue upon the original direct and cross interrogatories. 
(Fol. 28.) Both the direct and cross interrogatories 
were answered by the witness. 


In Shutte vs. Thompson, 15th Wall., 152, the deposi- 
tion of Underwood was not taken in conformity to the 
requirements of the judiciary act. In addition to this 


it was taken before a township justice, and not by any 
magistrate described in the act of Congress. 
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One of the counsel for the defendant had accepted 
notice for taking the deposition, and had appeared at 
the taking, and cross examined the witness. This, with 
other grounds constituted a waiver of objection to the 
deposition. 


The want of an order for issuing a commission is 
waived by joining in executing the commission. 


Rich vs. Lambert, 12 How., 354. 
The Georgia, 7 Wall., 38. 


The motion to suppress this deposition being based 
on the form and manner of taking, comes too late. The 
deposition was opened and filed January 22nd, 1887. 
(Fol. 16). The motion to suppress was not filed until 
after the trial commenced on the Sth. (Fol. 15.) The 
bill of exceptions recites, that in the trial of said cause, 
before the Hon. A. P. McCormick, judge, and a jury, 
the defendants moved the court the suppress the deposi- 
tion of William Odell.” (Fol. 26.) Art. 2285, Rev. 
Stat. of Texas, is as follows: “When a deposition shall 
have been filed in court,.at least one entire day before 
the day on which the trial commences no objection to 
the form thereof or to the manner of taking the same, 
shall be heard, unless such objections are in writing 
and notice thereof is given to the opposite counsel be- 
fore the trial of the suit commences.” 


The testimony of Odell was only cumulative. The 
bill of exception shows that “In rebuttal of defend- 
ant’s case the plaintiff introduced other evidence besides 
the deposition of Odell, tending to prove that the con- 
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Since the organization of the northern district of 
Texas, it has been the practice to take depositions ac- 
cording to the State law, this practice being expressly 
authorized by a rule of the circuit court adopted soon 
after the organization of the district. The same practice 
had existed in the western district for many years be- 
fore the northern district was created. 

The right to take depositions under the State law 
had been expressly adjudicated by the judge before 
whom the case at bar was tried, years before notice of 
the taking of the deposition of Odell was served upon 
counsel for plaintiffs in error. The notice to take the 
deposition of this witness was in strict conformity to 
the provisions of section 2219, Revised Statutes of 
Texas. It states that application will be made to the 
clerk for a commission. 


It will not do to impute ignorance to the counsel 
‘ who represented W. C. Howard, et al. They knew 
the law, and the practice of the court as well, and with 
full knowledge of the fact that the deposition was to 
be taken under the local-law, they file cross interroga- 
tories and endorse upon the notice a waiver of a copy 
of the interrogatories and consent that commission may 
issue upon the original direct and cross interrogatories. 
(Fol. 28.) Both the direct and cross interrogatories 
were answered by the witness. 


In Shutte vs. Thompson, 15th Wall., 152, the deposi- 
tion of Underwood was not taken in conformity to the 
requirements of the judiciary act. In addition to this 


it was taken before a township justice, and not by any 
magistrate described in the act of Congress. 
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One of the counsel for the defendant had accepted 
notice for taking the deposition, and had appeared at 
the taking, and cross examined the witness. This, with 
other grounds constituted a waiver of objection to the 


deposition. 


The want of an order for issuing a commission is 
waived by joining in executing the commission. 


Rich vs. Lambert, 12 How., 354. 
The Georgia, 7 Wall., 88. 


The motion to suppress this deposition being based 
on the form and manner of taking, comes too late. The 
deposition was opened and filed January 22nd, 1887. 
(Fol. 16). The motion to suppress was not filed until 
after the trial commenced on the 8th. (Fol. 15.) The 
bill of exceptions recites, that in the trial of said cause, 
before the Hon. A. P. McCormick, judge, and a jury, 
the defendants moved the court the suppress the deposi- 
tion of William Odell.” (Fol. 26.) Art, 2235, Rev. 
Stat. of Texas, is as follows: ‘When a deposition shall 
have been filed in court, at least one entire day before 
the day on which the trial commences no objection to 
the form thereof or to the manner of taking the same, 
shall be heard, unless such objections are in writing 
and notice thereof is given to the opposite counsel be- 


fore the trial of the suit commences.” 


The testimony of Odell was only cumulative. The 
bill of exception shows that “In rebuttal of defend- 
ant’s case the plaintiff introduced other evidence besides 
the deposition of Odell, tending to prove that the con- 
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tract was complied with on the part of plaintiff, and 
that the building was not completed by June Ist, 1885.” 
(Fol. 32.) 


The testimony of Odell does not prove or tend to 
prove the manner in which the mill was constructed. 
It simply proves that the mill was not ready for the 
machinery by June Ist, 1885, and excuses the delay in 
the completion of the work, which was to be finished by 
June 1st, provided the mill house was ready by July 
15, 1885. 


After that part of the answer which sought to re- 
cover the profits on 12,000 barrels of flour was stricken 
out, the only damages claimed were for machinery pur- 
chased, and wages paid a wheelwright to rectify the 
mistakes in construction. And it is manifested that as 
the pleadings then stood, the plaintiff could not have 
been prejudiced by any evidence which did not relate to 
the manner in which the mill was constructed. 


Mining Co. vs. Taylor, 100 U. 8., 37. 
Lucas vs. Brooks, 18 Wall., 436. 


So much of the plea in reconvention as sought to 
recover a profit of one dollar per barrel on 12,000 bar- 
rels of fluur, was properly stricked out. The profits 
which they might have made upon the flour which they 
might have manufactured, was not the measure of dam- 
ages for a breach of the contract. 

That portion of the plea in reconvention stricken 
out by the court, was as follows: “There was a ready 
cash market in Dallas all the time for flour of the grade 
said mills would have made if constructed as plaintiff 
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had agreed it should be, and defendants could have sold 
all of this said flour it could have made during said 
unnecessary Gelays caused by plaintiff, viz., 200 barrels 
per day, and that plaintiff by reason of the facts above 
stated delayed defendants in the manufacture of said 
flour for sixty days, by which defendants lost a profit 
of one dollar per barrel on 12,000 barrels of flour, or the 
sum of $12,000, (Fol. 30). 


The claim here is more extravagant than that: in 
Griffin vs. Colver. That was a suit for the price of an en- 
gine, the defendant pleadin reconvention, the damages 
sustained by them as a consequence of the delay in its 
delivery, and proved on the trial that the net average 
value of the engine at the time and place, and for the 
purpose intended was fifty dollars per day beyond the 
wear and tear of the machinery and the cost of running 
it. This result was obtained by calculating the wear 
and tear of the machinery, the cost of running it, and 
of the amount of lumber it would saw and plane in a 
day, together with the price which the defendants re- 
ceived for sawing and planing it. In disallowing the 
claim, the court says: ‘Nearly every element entering 
into such a computation, would have been of that un- 
certain character, which has uniformly prevented a 
recovery for speculative profits.” 


Griffin vs. Colver, 16 N. Y., 489. 


Freeman vs. Clute, 3 Barb., 424. 
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It follows that the court properly excluded evidence 


in support of that part of the plea which had been 


stricken out. 


I respectfully ask that the judgment be affirmed. 
M. L. CRAWFORD, 


Of Counsel for Defendant in Error. 
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[It follows that the court properly excluded evidence 
in support of that part of the plea which 
stricken out. 
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M. LL. CRAWFORD. 
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In the Supreme Court of the United State, 


S. G. Bayne, J. M. Fuller 
and T. J. Melvin, Plaintiffs in 


Error and Defendants below, 


vs. — 
No. 151, October 
> £ ’ ‘ ‘ > | rm + 
D. B. Wiggins and Jane M. erm. 1890. 
Wiggins, his wife, in right of 
the said Jane M. Wiggins, De- 
fendants in Error and Plaintiffs 


helow. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF 
PENNSYLVANIA. 


STATEMENT OF THE CASE BY DEFEND- 
ANTS IN ERROR 

The defendants in error, residing at West Seneca, a 
suburb of the City of Buffalo, N. Y., brought suit for 
the recovery of the price of certain land claimed to 
have been bought from them by the plaintiffs in error. 

In November, 1883, Jane M. Wiggins, the wife of 
D. B. Wiggins, one of the defendants in error, owned 


seventy acres of land near Bradford, Pennsylvania, 


which was regarded as oil territory, and on the 19th 
day of November, 1883, she received from T. N. Barns- 
dell a letter in which he stated, ‘I will take the land, 
as we talked, at $150 per acre, one-fourth cash and the 
balance in 4, 6 and 12 months, with interest. Get your 
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deed ready and I will come there, or you may come 
here ; just as you choose.” Transcript of Record, page 
51, 


On the 20th day of the same month D. B. Wiggins 
went to Bradford, where Mr. Barnsdell resided, for the 
purpose of making inquiry concerning his financial 
standing, and in case he became satisfied of his responsi- 
bility, to enter into a contract for the sale of the land to 
Mr. Barnsdell; and in the afternoon of said day called 
at the First National Bank, of Bradford, of which S. G. 
Bayne was the President and J. M. Fuller was the Vice- 
President, two of the above named plaintiffs in error, 
and there found Mr. Fuller, of whom he inquired as to 
the responsibility of Mr. Barnsdell, and Mr. Fuller re- 
plied that “he thought he was responsible,” and then 
added “ that they were operating largely in that vicinity, 
and they had thought about writing him (Wiggins) in 
reference to buying it.” To which Mr. Wiggins re- 
plied as follows, to-wit :—‘‘ I said to him that he could 
have it at $140 per acre; that I had been offered $150 
but that I would take $10 an acre less for cash.” He 
said, “I will step out and see my pard,” I suppose he 
meant his partner. He went out and was gone ten or 
fifteen minutes and came back and said they had made 
up their minds to offer me $10.000 for that lot.” Record, 
page 35. On the following day Mr. Wiggins again 
called at the bank and there met Mr. Bayne and Mr. Ful- 
ler, and after some considerable conversation, it was 
finally agreed that the quantity of land in the tract was 
seventy acres, for which they would pay $10,000.00, 
$250 of which sum was paid to Mr. Wiggins and a receipt 
for same given by him. Thereupon Mr. Bayne wrote a 
paper specifying the terms of their agreement and direct- 
ed the cashier of the bank to sign the same and then de- 
livered it to Mr. Wiggins. The following is a copy of 
it : 
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“S. G. Bayne, President, J. M. Fuller, Vice President, 
(T. Melvin), W. W. Bell, Cashier. 
First National Bank of Bradford. 
Bradford, Pa., November 21, 1883. 

“ Received $4,750 from Bayne, Fuller and Melvin, 
which is the cash payment on a lot of seventy acres of 
land sold to them by D. B. Wiggins for $10,000; the 
balance to be paid in notes and money as agreed on by 
both parties. I am to remit this money and the notes 
spoken of to said D. B. Wiggins on his forwarding a 
good deed of said land. The notes are to be $2,500 at 
3 months, and $2,500 at 6 months, both with interest. 

W. W. Bell, Cash.” 


Kecord, page 26. 


Mr. Melvin was not present, nor did Mr. Wiggins 
have any conversation with him previous to the delivery 
of the deed for the land, in pursuance of said contract, 
but afterwards Mr. Melvin stated that they had purchased 
the land from Wiggins and had paid part of the purchase 
money, and spoke of the property as partly owned by him, 
and tried to make sale of it to other parties. Record, 
pages 53, 54 and 55. During the afternoon of the same 
day, Mr. Wiggins returned to buffalo, N. Y., and on the 
next day, the 22d of November, he and his wife executed 
a deed for said land (see Record, pages 28 and 29), and 
at their request, E. W. Hayes, cashier of the Bank of 
Commerce, of Buffalo, N. Y., sent said deed to W. W. 
Bell, cashier, with a letter, of which the following is a 
copy. 

‘* Buffalo, 11, 23, 1883. 
W. W. Bell, Esq., Cashier, Bradford, 

Srr—lI enclose for collection and remittance, deed of 
J. M. and D. B. Wiggins, for which please remit us 
your draft on N. Y., * $4,750, and two notes given by 
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Bayne, Fuller and Melvin, $2,500 each, at 3 and °6 
months, with interest, to order D. B. Wiggins. 
Yours truly, 
EK. W. Hayes, C. 
* we presume the remittance will be par.”’ 
Record, page 27. 
In reply to said letter, W. W. Bell, cashier, wrote as 
follows, to-wit: 
“§. G. Bayne, President. J. M. Fuller, Vice President. 
W. W. Bell, Cashier. 
First National Bank, of Bradford. 
Bradford, Pa., 11, 24, 1883. 
E. W. Hayes, Cashier. i 
DEAR Srr— Yours of the 23d inst. at hand. The search 
is taking longer than expected, but w:ll probably be com- 


pleted by Monday. 
Yours truly, 


W. W. Bell, Cash.” 


Record, page 27. 


On the 27th day of November, 1883, Mr. Wiggins re- 
ceived from Mr. Bell a deed, dated November 26th, 1883, 


accompanied by a letter of which the following isa copy: 


“S. B. Bayne, President. J. M. Fuller, Vice President. 
W. W. Bell, Cashier. 
First National Bank, of Bradford. 
Bradford, Pa., 11, 27, 1883. 
E. W. Hayes, Cashier. 

Dear Str—I enclose a deed that Bayne, Fuller and 
Melvin’s attorney wishes executed in place of the one 
sent by you, on receipt of which I will forward money, 
notes and old deed. 

Yours truly, 
W. W. Bell, Cash. 
Record, page 27. 

This is a Pennsylvania form and the other is a New 

York one.” 
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This deed was duly signed and acknowledged by the 
defendants on the 27th day of November, 1883, and on 
the folllowing day returned to W. W. Bell. Said deed 
is on pages 30, 31 and 32 of the transcript of the Record. 


On the 29th day of November, 1883, W. W. Bell re- 
turned both of said deeds to E. W. Hayes in a letter of 


which the following is a copy, to-wit : 


“S. B. Bayne, President. J. M. Fuller, Vice President. 
W. W. Bell, Cashier. 
First National Bank, of Bradford, 
; Bradford, Pa., 11, 29, 1883. 

EK. W. Hayes, Esq., Cashier. 

DEAR Sir—By request of Bayne, Fuller & Melvin, 
[ return deed of D. B. Wiggins, to you. ‘Their attor- 
ney has written Mr. Wiggins, giving the reasons for 


so doing. 
Yours truly, 


W. W. Bell, Cash.”’ 


Record, page 27. 


And on the same day Mr. Wiggins received a letter 
from N. B. Smiley, attorney for Bayne, Fuller and Mel- 
vin, of which the following is a copy, to-wit : 


Bradford, Pa., November 27, 1883. 
D. B. Wiggins, Esq. 

DEAR Str—Bayne, Fuller and Melvin decline abso- 
lutely to purchase the 80 acres of land in LaFayette, 
this county, and ask you to at once refund the money 
paid and return the receipt given. 

They have been put in posession of all the facts in detail, 
as to the means used by yourself, in collusion with others, 
to try and induce them to make the purchase. In addi- 
tion to this, the title to the land is not good, and they de- 
cline to accept the deed offered, and have directed same 
to be returned. Prompt action on your part is demand- 
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ed. Ifyou do not at once return the money and re- 
ceipt, I have advised them to promptly take such action 
as the facts now in their possession certainly justify. 
Respectfully yours, 
N. B. Smiley.” 


The envelope in which said letter was sent, was dis- 
tinctly marked Bradford, Nov. 29. Record, page 48. 

The defendants in error aver that said letter was not 
written on the 27th day of November, but on the 29th, 
the same day said letter was posted, and that inasmuch 
as W. W. Bell, on the 24th of November, had written 
that the “‘ search ” would be completed by Monday, the 
| 26th, and on Tuesday, the 27th he had again written to 
| Mr. Hayes, enclosing another deed for the Wiggins’ to 
sign, stating that “‘ on receipt of which (the second deed), 
I will forward money, notes and old deed,” Mr. Smiley 
must have been in error when he dated said letter No- 
| vember 27th, and that, in fact, it had been written after 
| the receipt of the second deed. 


For the purpose of more conveniently understanding 
the bearing which the dates of the letters have upon the 
facts of the case, we have made an extract from the cal- 
endar for the month of November, 1883. 
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On the 30th of November, after the receipt of the 
deeds and Smiley letter, Mr. Wiggins took the deed pre- 
pared by Mr. Smiley and went to Bradford, and, accom- 
panied by his attorney, Mr. George, went to the bank, 
saw Mr. Bell, tendered the deed to him, and asked for 
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the money and notes, all of which he refused to give 
them ; they then went to the office of Mr. Fuller, and 
there found both Mr. Fuller and Mr. Bayne. Mr. George 
asked them why they would not accept the deed, and Mr. 
Fuller replied that he believed there had been undue in- 
fluence exercised to induce them to buy the land, but 
finally admitted that it was not on the part of Mr. Wig- 
gins, he then stated that the title was imperfect, but did 
not state in what particular. 

Record, pages 46 and 54. 

Mr. Wiggins and Mr. George then left, and shortly 
thereafter this suit was brought. 

On the trial no evidence was introduced, tending in 
slightest degree to prove the truth of the statements made 
by Mr. Smiley. It was claimed that the land in ques- 
tion had been sold for taxes, but it was proven beyond a 
doubt that no part of the Wiggins land sold to plaintiffs, 
being parts of Tracts Nos, 3432 and 3433, had been sold 
for taxes; and that the land which had been sold for 
taxes, was a part of Tract No. 2255. 

Record, page 79. 


During the negotiations, Mr. Wiggins had a map, cor- 
rectly showing the location of the land referred to, and 
the same map was in evidence at the trial, and there was 
no allegation that it was incorrect. 


After a careful consideration of the evidence, the jury 
found a verdict in favor of the plaintiff below, for their 
entire claim, and the defendants below thereupon made 
an application for a new trial. After full argument, the 
rule to show cause why a new trial should not be granted, 
was discharged. 
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ARGUMENT ON BEHALF OF DEFENDANTS 
IN ERROR, 


We do not deny that the contract entered into by 
the parties on the 2lst day of November, 1883, was a 
parol agreement for the sale of land, and, standing by 
itself. could not have been enforced. But we contend 
that when Mr. Wiggins and wife executed and delivered 
to the plaintiffs in error a deed for the seventy acres, in 
which were tully set forth a deseription of the land, the 
names of the parties, and the consideration tor the same, 
it became an executed parol agreement, and the vendees 
cannot escape from a compliance with the terms of said 
agreement. Before the delivery of the deed, they might 
have declined to comply with the stipulations of their 
contract, but having waited until the owners of the 
land had executed and delivered to them a deed for the 
land, for which they had agreed to pay $10,000, it was 
too late for them to make such a defense. To take the 
case out of the Statute of Frauds, it was only necessary 
for the vendors to execute and deliver to the vendees a 
deed for the land in question. ‘The fact that Mrs. Wig- 
gins owned the property in no wise affects the Case, 
Mr. Wiggins agreed to sell the property and to make a 
good deed for it. This was done, Mrs. Wiggins having 
joined her husband in the execution of the deed. True 
the first deed was not properly acknowledged, but that 
happened from the ignorance of Pennsylvania law on 
the part of Mr. Wiggins, and not on account of the lack 
of a desire on the part of either Mr. or Mrs. Wiggins 
to carry out the terms of the agreement of November 21, 
1883. ‘Lhe defendants below. however. did not return 
this defectively acknowledged deed to the Wiggins’ for 
that reason, but held it, and asked ‘for a second deed to 
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be executed to take the place of it, a** Pennsylvania form 
deed ’’ was asked for, on the receipt of which they agreed 
to return the first. The erroneous acknowledgement was 
never complained of by the plaintiff in error W hen 
their attorney, in his letter to D. B. Wiggins, enumera- 
ted the reasons for Bayne, Fuller and Melvin refusing to 
comply with their contract, he said nothing about the de- 
fective acknowledgement of the first deed, in fact, the 
error had been corrected and they had already received 
the ‘* Pennsylvania form of deed,” written by thetr 
own attorney. When Mr. Wiggins and bis attorney, 
Mr. George, called on Mr. Fuller and Mr. Bayne, 
and demanded their reason for not paying the pur- 
chase money, and retaining the deed, they said noth- 
ing about the defective acknowledgement of the first 
deed, and only claimed that “undue influence ” had been 
resort d tO for the purpose of inducing them to buy the 
land, and that they thought the title was defective. Had 
there been any truth in the allegation that they had not 
received the deed written by their attorney, not only 
would Mr. Smiley have referred to it in his letter, but 
Mr. Fuller would not have forgotten to mention the fact 
when urged to give his reasons for refusing to comply 
with their contract. They were in search of excuses, 
and felt compelled to invent two frivolous reasons for 
their conduct, in proof of which not a particle of evi- 
dence was produced on the trial of thecase. Whether or 
no the second deed had been sent to them by Mr. Wig- 
gins, was a question of fact for the jury, and was fairly 
submitted to the jury. 

Mrs. Wiggins was a married woman, and on that 
ground might have legally refused to be bound by the 
acts and doings of her agent, but this fact in no wise 
tends to release the plaintiffs in error from their obli- 
gations to fulfill their agreement. Want of mutuality 
will not afford a party a legal excuse for the violation of 


his agreement. One may undertake to contract with a 
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minor, or with a married woman, and the minor or mar- 
ried woman may conclude not to abide by the terms of 
the agreement, but their privilege to do so will not furnish 
a valid excuse for the other party to refuse to comply 
with his contract. 

The fact that the receipt dated November 21, 1883, 
and the ictters to Mr. E. W. Hayes, relating to the deeds, 
&c., were all signed by W. W. Bell, does not change or 
in any wise relieve the plaintiffs in error of their obliga- 
tions, in any particular. Mr. Bayne wrote the receipt, and 
by his direction, in the presence of Mr. Fuller, W. W. 
Bell signed the receipt, and each letter he wrote was in 
pursuance of instructions from Bayne, Fuller and Mel- 
vin. Nor with any show of reason can it be pretended 
that the plaintiffs should not be bound by the letter, and 
statements of W.B. Smiley, their attorney. There was only 
one course for the trial judge to pursue, consistent with 
the law governing the evidence, and that was, to submit 
to the jury the several questions as to the agency of W. 
W. Bell, and the fact of Mr. Smiley’s having been 
the attorney of the defendants below. This was done, 
and the jury passed on them, and by their verdict settled 
it asa fact that W. W. Bell acted for and on behalf of 
Bayne, Fuller and Melvin, and also that Mr. Smiley 


was their attorney. 


But it was claimed that Mr. Melvin should not be 
held for the acts of Mr. Fuller and Mr. Bayne, without 
authority given to them by him. Unfortunately for this 
position, Mr. Melvin concurred in and ratified all that 
Mr. Bayne and Mr. Fuller did, by admitting that he 
was one of the purchasers, &c. This also was properly 
left to the jury by the Court, and decided against Mr. 
Melvin, by their verdict in favor of the plaintiffs below. 

We hardly consider it necessary to cite numerous au- 
thorities in support of the legal principles so clearly ex- 
pounded by the able judge in the Court below, and we 


1] 
only cite a few, among many of the decisions of the Su- 
preme Court of Pennsylvania, bearing upon the ques- 
tions involved in the case. 


The Statute of Frauds in Pennsylvania is as follows: 


Statute of Frauds, of Pennsylvania. 
| Purden. 830. 
Act of March 21, 1772. 

“All leases, estates, interests in freehold or term of 
years, or any uncertain interest of, in or out of any mes- 
suages, manors, lands, tenements, or hereditaments, made 
or created by livery and seisin only or by parol, and not 
put in writing and signed by the party, so making or 
creating the same, or their agents, thereunto lawfully au- 
thorized by writing, shall have the force and effect of 
leases or estates at will only, and shall not, either in law 
or equity, be deemed to have any other or greater force 
and effect, any consideration for making any such parol 
leases or estates, or any form or law or usage to the con- 
trary notwithstanding, except nevertheless, all leases not 
exceeding the term of three years from the making there- 
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In the case of Grove vs. Hodges, 55 Pa. St., 515, 
Judge Strong delivered a very able opinion, in which 
several of the questions raised in this case were discussed, 
and I have therefore quoted somewhat at length from it. 


“Strong, J. But the plaintiff assails its validity on sev- 
eral grounds, The first is that it was void at law, as an 
act of Irwin, because it was not signed and sealed by 
him, or by his agent duly authorized, and being void as 
to him it was also void as an act of Garner, for want of 
mutuality. The instrument, upon its face, declares that 
Garner thereby sells to Irwin the right described, to- wit: 
the right to mine and take ore from the land for the con- 
sideration of twenty-five cents per ton agreed to be paid 
by Irwin, and it is signed and sealed by Garner. It is 
also signed and sealed “ Wiiliam Irwin (L. 58.), by agent 
Miles McHugh.” No sealed authority is shown, how- 
ever, for McHugh’s action, nor is Irwin shown to have 
adopted the seal which was affixed, or to have ratified 
the sealing by any sealed instrument, though there is 
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evidence that he accepted the contract as made. It must 
be taken the refore tha the deed is not the deed of Ir- 
win. None of the covenants which it contains are his 
covenants. Yet it does not necessarily follow from this 
that the coutract between the parties to it was not mutual. 
If Irwin accepted the grant, he accepted it with its ex- 
press conditions, and the contract became binding upon 
him to precisely the same extent as it would have been 
binding if he had personally signed and sealed the in- 
strument. ‘The mode of enforcing his obligations is dif- 
ferent, but the duty is the same [t is assuredly plain 
law that if a party, who has not put his name to a writ- 
ten contract, accepts it when signed by the other party, it 
binds him the same as if he had signed it. Even matual 
executory agreements are held bind: ha upon both par- 
ties, though one may have signed and sealed, and the 
other signed but not sealed, though the agreements con- 
tain the words ‘‘ witness the hands and seals of the par- 
ties,’ thus manifesting an intention that both should 
seal. ‘Lhe legal principal that contracts must be mutual, 
that they must bind both parties or .neither, does not 
then mean that in every case each party must have the 
same remedy for a breach by the other. Covenant may 
lie against one, when only assumpsit can be maintained 
against the other. Nor does the principal mean that 
when 2 contract is written, each party must sign it. The 
engagement of one may be in writing, and that of the 
other rest in parol, even when the contract is wholly ex- 
ecutory. It is true that when a contract consists in mu- 
tual promises, both parties must be bound, or neither is ; 
but in no case where the consideration is a covenant or a 
promise, is the form of the undertaking material. It is 
its substance. If then there were no other considera- 
tions, it would be impossible to hold that Garner was 
not bound by his grant to Irwin, because the contract 
was not mutual. McHugh was authorized to procure 
leases for Irwin, though not authorized to seal them. He 
procured this from Garner, and Irwin accepted it, had it 
put upon record by his direction or with his sanction, 
and thus he became liable to perform all that the instru- 
ment stipulated he should. Under these circumstances 
it cannot be said there was no mutuality in the contract. 

But there is another view of the case which relieves 
it from all difficulty on this point. Want of mutuality 


‘> 
+) 


is no defense to either party, except in cases of executory 
contracts. It has no applicability to an executed bar- 
gain.” 

Contracts for the sale of land must be in writing; the 
land sold must in some way be described, and the price 
to be paid must be stated. By whom the contract must 
be sizned and the particularity with which the land must 
be described and the price stated, are questions which 
have frequently arisen in cases adjudicated by the Su- 


preme Court of Pennsylvania. 

In our case a portion of the purchase money had been 
paid ; a paper containing the terms of sale was written 
by one of the parties and delivered to the plaintiffs be- 
low, and thereupon they had prepared and delivered to 
the defendants below a deed for the land sold. This was 
certainly all that was required to take the case out of the 
Statute of Frauds. 

In the case of Tripp vs. Bishop, 56 Penn’a St. 424, 
Judge Strong, in delivering the opinion of the Court, 
said : 


Neither the English Statute nor ours requires that 
the written agreement or memorandum of the sale 
should be signed by both parties—a receipt for the pur- 
chase money, if it describe the lands, has been held 
sufficient. 9 Vesey "234, 12 Id. 466. And even a 
note or letter has more than once been held to be a suffi- 
cient agreement, to take the case out of the Statute. 
Sugden on Vend. 45. 

This is even more certain under our Statutes than 
under 29 Chas. 2. ‘The words of the latter are, “‘ unless 
the agreement, Or some memorandum thereof, shall be in 
writing and signed by the party to be charged therewith.”’ 
Our act declares that all leases, estates, interests of free- 
hold, &c., shall have the force and effect of lease or es- 
tates at will only, unless put in writing and signed by 
the parties making or creating the same, that is the par- 
ties making the leases or creating the estates. It is only 
the lessor or grantor who is required to sign the agree- 
ment. His contract must be in writing and signed by 
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himself, but the Statute required no written evidence of 
the engagement of the lessee or grantee. The Statute of 
Frauds was passed for the protection of the land owners. 
It was intended te guard them against perjuries in the 
proof of parol coutracts. To secure this protection, it 
prescribes a rule of evidence, by which alone their es- 
tates can be diverted. This is intimated in Lowry vs. 
Mehaffy, lo. Watts, 387. 

There it was ruled that an agreement for the sale of 
land reduced to writing, and signed by the vendor alone, 
and delivered to the vendee, was all that the Statute re- 
quires. It is true that in that case it appeared the con- 
tract had been partially executed ; but not sufficiently to 
give effect to a parol sale. 

After all, it was the signature of the agreement by the 
vendor alone which made the sale effective. The same 
thing was ruled in McFarson’s Appeal, 1 Jones, 503. 
The case of Wilson vs. Clark, 1 W. & S8., 544, is not in 
conflict with these decisions. There the contract rested 
entirely in parol. The vendor had signed no agreement. 
He could not therefore have been compelled to make a 
conveyance, and for this reason he was not allowed to en- 
force the contract specifically against the other party. 
But in the present case the vendor has made a deed for 
the land and signed it; he has sent it to an agent to be 
delivered. ‘The vendees examined it, were satisfied with 
it, accepted it, and paid the hand money to the agent, 
Contract was made and closed at that time. The parties 
then agreed that the deed should remain in the agent’s 
hands until the time of credit expired for the remaining 
purchase money or until it should be paid. Surely it 
cannot be said the plaintiff was not bound by the con- 
tract then made, he could not take back his deed with 
the $2,500.00 paid him in hand. Had the defendant 
tendered the remaining purchase money, a Court of 
Equity would doubtless have compelled a consummation 
of the contract in the delivery of the deed. The con- 
tract was therefore mutually obligatory, and evidenced 
by all that the Statute of Frauds required. Nothing re- 
mained in paro!] but the agreement to pay the purchase 
money, and the Statute does not require that to be in 
writing. On the facts then as submitted to the jury and 
found by them, we are of opinion the Statute does not 
effect the rights of the parties as to each other. The evi- 
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dence required by it is supplied, and there is nothing in 
the case which renders inapplicable, the general rule 
that in actions for the breach of a promise to pay a sum 
of money, together with interest, from the time when 
payment should have been made. 

Of that it suffices to say that the deed was evidence of 
a written agreement, such as the plaintiff asserts, though 
it may not prove the whole contract. 

Notre.—In this case the paper offered in evidence was 
as follows :—I will take $13,000.00 for my share of the 
Dotterer farm ; $2,500.00 down, balance in six months, 
with interest, the money so secured that there will be no 
doubt of getting the money when due. 


Dec. 2, 1864. W. E. Bishop.” 


“Hodge will make deed and send to me. Received 
first payment and deposit. I will depend on you and 
Hodge to make everything sure in this sale. W. E. B. 

Witness further said, “‘ defendants were present when 
the money was drawn, saw it when it came back signed, 
and when the money was paid; the deed was left with 
him by agreement of defendants and himself, the money 
was to be paid at Harrisburg, where he was then going. 
The proper stamps were present when the deed was 
drawn ; they were put into the deed, but not cancelled, 
he afterwards took the stamps out and used them.” 


y 


We also cite the case of McFarson’s Appeal, 1 Penn’a 
St. 510. 


In the opinion filed by Justice Bell in this case, he 
refers to the case of Huddlestone vs. Briscoe, 11 Casey, 
591, with approval and comments as follows : 

‘‘ No express form of words is necessary to its validity. 
Any memorandum in writing, indicative of the intent of 
the parties, and so precise as to enable the inquirer to 
ascertain the terms of the contract, the land to be con- 
veyed, and the price to be paid for it, is sufficient. Thus 
a correspondence by letters, which reasonably -import a 
conclusion, has been sustained as an agreement. Strath- 
ford vs. Bosworth, 2 Ves., 366.” 

In the same opinion, Judge Bell says: “ The general 
rule, with the explanations I have stated, is recognized 
by our own case of Holt vs. Selden, 5 W. 528, which, 
with the English authorities, also ascertain that their 
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Statute of Frauds, and our Act of 1772, are satisfied by a 
note in writing not under seal and signed only by the 
party called on to fulfill it, if the other has accepted it ; 
Bird vs. Blosse, 2 Vent., 361: Moore vs. Hart, 2 Ohio 
R., 167; Wankford vs. Fotherby, 2 Vern, 322; Long . 
Vs. Mehaffey, LO W.. 387. Nay, if has even been ruled 
that an agreement in the hand writing of the party to be 
affected by it, beginning * I, A. B., agree, &c.,”’ is suffi- 
ciently signed within the Statute; Knight vs. Crockford, 
1 Esp. N. P. C., 190, cited in 2 Bos. & Paul. 239, by Ld 
Kldon : 1 Madd. ¢ » oi2. ef seq. There is another 
well ascertained principle, proper to be noticed, as an- 
plicable to the inquiry we are now prosecuting. lt is, 
like wills, 


that executory contracts for the sale of lands, 
are int rpreted to give effect to the intention of the par- 
ties, ’ 

Krom the cases cited, if would seem that the law upon 
the several questions raised had been settled, and that 
the judge below was thoroughly familiar with it. With 
care he answered the points submitted to him, by the de- 
fendants below, and we think fully as favorably as they 
had any right to ask. 

The facts proven were for the jury, and certainly no 
error was committed by th judge below in allowing the 
jury to perform their share of the duties of the trial. 


The charge of the Court was impartial and the ver- 


dict of the jury was clearly warranted by the evidence. 
WOLF & GEORGE, 
DAVENPORT & GRIFFITH, 


j ; . mm 
Attornevs ror 1) ré ndants in fmrror 
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THE NORTHWESTERN FUEL CO. VS. R. G. BROCK ET AL. 1 
1 Tue Unitrep States OF AMERICA, | . 
. . 7 ‘ad > SS ‘ 
Northern District of Iowa, 


Pleas before the circuit court of the United States in and for the 
northern district of Iowa, eastern division, at a term begun and 
holden at Dubuque, in said district, on the 26th day of Novem- 
ber, A. D. 1889, the same being the 4th Tuesday of November, A. 
D. 1889, before the Honorable Oliver P. Shiras, judge of said court. 


Tue NORTHWESTERN FUEL CoMPANY, Plaintiff, ) 
v8. -No. 66. Law. 
R. G. Brock & G. T. McKewnziz, Defendants. } 


Be it remembered that heretofore, to wit, of the 14th, day of June, 
A. D. 1889, a mandate from the honorable Supreme Court of the 
United States in said cause was filed in the office of the clerk of the 
United States circuit court in and for the northern district of Iowa 
in words and figures following, to wit: | 


Unitep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the 
[SEAL.| northern district of lowa, Greeting : 


Whereas lately, in the circuit court of the United States 

2 for the northern district of lowa, before you orsome of you, 
in a cause between The Northwestern Fuel Company, plain- 

tiff, and R.G. Brock and G. T. McKenzie, copartners, defendants, 
wherein the judgment of the said circuit court, entered in said cause 
on the 15th day of June, A. D. 1883, is in the following words, viz: 

“In above cause the motion for a new trial filed by the defend- 
ant having been submitted to the court is duly considered and by the 
court overruled. 

And thereupon, plaintiff moving for judgment upon the verdict 
of the jury— 

[t is considered, ordered, and adjudged that The Northwestern 
Fuel Company, the plaintiff herein, have and recover judgment 
against R. G. Brock and G. T. McKenzie, defendants herein, for 
the sum of fourteen hundred and two ,4;5 dollars ($1,402.47), with 
interest, at six per cent. per annum, from April 23, 1883, and costs 
of suit, taxed at $—, and that execution issue therefor,’ as by the 
inspection of the transcript of the record of the said circuit court, 
which was brought into the Supreme Court of the United States by 
virtue of a writ of error, agreeably to the act of Congress in such 
case made and provided, fully and at large appears ; 

And whereas, in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-eigbt, the said cause 

came on to be heard before the said Supreme Court on the said 
3 transcript of record, and was argued by counsel : 
On consideration whereof it is now here ordered and ad- 
1—1159 
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judged by this court that the judgment of the said circuit court in 
this cause be, and the same is hereby, reversed with costs, and that 
the said defendants recover against the said plaintiff, The North- 
western Fuel Company, two “hundred and forty-two dollars and 
seventy-five cents for their costs herein expended and have execu- 
tion therefor. 

And it is further ordered that this cause be, and the same is 
hereby, remanded to the said circuit eourt for further proceedings 
in accordance with law. 

APRIL 8, 1889. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause, in conformity with the 
opinion and judgment of this court, as according to right and Justice © 
and the laws of the United States ought to be had, the said writ of 
error notwithstanding. 

Witness the Honorable Melville W. Fuller, Chief Justice of said 
Supreme Court, the fourteenth day of May, in the year of our Lord 
one thousand eight hundred and eighty-nine. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Costs of defendants: 


ibis lade cldiias dutit $99 75 
Epemuwe 1000rd ....... ie sanen 123 00 
SIE so leicisen, ecnschuen eneniciznsmnsiileii 20 00 


4 Supreme Court of the United States. October Term, 1888. 


Costs of R. G. Brock & G. T. McKenzie, copartners, &c., in 
No. 210: 


1885. Docketing cause and filing record, $5.00 ; Oct. term, 
appearance, .25 ; filing preecipe, .25; filing papers 
Re Ae Ee a a 6 25 

1886. Oct. term, transfer, 1.00; continuance, .25_..-.-~-- 1 25 

1887. Oct. term, transfer, 1.00; filing papers, .25; continu- 
naan 1 50 


1888. Oct. term, transfer, 1.00; filtng receipt, .25; filing 
papers, 2.25; filing briefs, 5.00; argument, .20; 
judgment, 1.00; filing same, .25; recording pro- 
ceedings, 40; mandate, 5.00; preparing record 
for printer, &c., 75.00; costs and copy, .40; print- 
ing record, 123.00; attorneys’ docket fee, 20.00.. 233 


Fee Book A. B. » page 107. 
Test : 
JAMES H. McK ENNEY, 
C8. C. US. 


WIRED A hs, 


THE NORTHWESTERN FUEL CO. VS. R. G. BROCK ET AL. 3 


(Endorsed :) No. 66. Law. Supreme Court of the United States. 
No. 210. October term, 1888. R. G. Brock & Co. vs. The North- 
western Fuel Company. Mandate. Filed June 15th, 1889. A. J. 
Van Duzee, clerk. 


5 And afterwards, to wit, on the said 15th day of June, A. D. 


1889, there was filed in the office of the clerk of said court a 
notice and motion; which notice and motion are in the words and 
figures following, to wit: 


In the Circuit Court of the United States, Northern District of Iowa, 
Eastern Division. 


NORTHWESTERN FUvEL COMPANY ) 
v8. . 


R. G. Brock et al., Copartners. j 
Nolice. 


To the above-named plaintiff or to Messrs. C. D. O’Brien, Hender- 
son, Hurd & Daniels, and F. C. Hormel, its attorneys: 

You are hereby notified that on Saturday, the 15th day of June, 
1889, at ten o'clock a. m., or as soon thereafter as counsel can be 
heard, the defendants will bring on for hearing before the court in 
the above-entitled action a motion, a copy of which is hereunto an- 
nexed, and that the defendants will use affidavits and oral evidence 
in support of said motion. You are requested to appear at the 
above-mentioned time and resist said motion, if you desire to do so. 

CHAS. A. CLARK, 
Att’y for Defendants. 


6 In the Circuit Court of the United States, Nortern District of 
fowa, Eastern Division. 


NORTHWESTERN FUEL CoMPANY } 
vs. . 
R. G. Brock et al., Copartners. } 


Motion. 


Come now defendants in above-entitled action and file mandate 
from the Supreme Court of the United States reversing the judg- 
ment heretofore rendered of record by this honorable court in said 
action; and thereupon the said defendants move the court as fol- 
lows: 

1. That they have judgment against the plaintiff for the costs in 
the Supreme Court of the United States shown by said mandate, 
together with the costs of transcript from this court to the Supreme 
Court, namely, $86.00, and that execution issue therefor. 

2. The defendants show to the court that the plaintiff collected 
on the judgment heretofore rendered herein the sum of $1,000.00, 
which has been and isin no manner credited on said judgment. 
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The defendants therefore move the court for a summary inquiry as 
to the amount so collected by the plaintiff on said judgment, and 
that such amount be credited on said judgment as of the date when 
the same was collected. 
3. The defendants move the court for judgment against the 
7 plaintiff for the full amount by it collected, with interest on 
such amount, at six per cent., from the Ist day of April, 1884, 
and that the defendants have writ of execution of the resyitution 
for such sum. 

4. The defendants further move the court, in accordance with the 
mandate and opinion of the United States Supreme Court, that this 
action be dismissed at plaintiff’s costs, unless the plaintiff shall 
forthwith by amendment show a cause of action of which this court 
has jurisdiction. 

CHAS. A. CLARK, 
Alf 'y for Defendants. 

(Endorsed :) No. 66. Law. Nortliwestern Fuel Company vs. R. G. 
Brock and G. T, McKenzie. . Notice and motion. Filed June 15th, 
1LSSY. A. é. Vanduzee, clerk. 


8 And afterwards, to wit, on the 15th day of June, A. D. 

1889, the same being the 36th day of the April term, A. D. 
1889, of said court, the following proceedings were had in said cause, 
as appears of record on folio- 531 & 582 of the record No. 2 of said 
court, to wit: 


NORTHWESTERN Furi CoMPANY) 
US. ' No. 66. Law. 
R. G. Brock e al. 


Now, this 15th day of June, A. D. 1889, there is filed in the court 
the mandate of the United States Supreme Court, which is in words 
and figures following : 


UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the hon- 
[ SEAL. | orable judges of the circuit court of the United States 
for the northern district of Iowa, Greeting: 

Whereas lately, in the circuit court of the United States for the 
northern district of Jowa, before you or some of you, in a cause be- 
tween The Northwestern Fuel Company, plain-iff, and R. G. Brock 
and G. T. McKenzie, copartners, defendants, wherein the judgment 
of said circuit court entered in said cause on the 15th day of June, 
A. D. 1883, is in the following words, viz: “In above cause the 
motion for a new trial filed by the defendant having been submitted 
to the court, is duly considered and by the court overruled, and 
thereupon, plaintiff moving for judgment upon the verdict of the 

jury— : 
9 It is considered, ordered, and adjudged that The Northwest- 
ern Fuel Company, the plaintiff herein, have and recover 
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judgmert against R. G. Brock and G. T. McKenzie, defendants 
herein, for the sum of fourteen hundred and two 43, dollars 
($1,402.47), with interest, at six per cent. per annum, from April 23, 
1883, and costs uf suit, taxed at $—, and that execution issue there- 
for, as by the inspection of the transcript of the record of said cir- 
cuit court, which was brought into the Supreme Court of the 
United States by virtue of a writ of error agreeaboy to the act of 
Congress in such case made and provided, fully and at large ap- 
pears ; 

And whereas, in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-eight, the said cause 
came on to be heard before the Supreme Court on the said tran- 
script of record and was argued by counsel: On consideration 
whereof, it is now here ordered and adjudged by this court that the 
judgment of the said circuit court In this cause be, and the same is 
hereby, reversed with costs, and that the said defendants recover 
against the said plaintiff, Tlie Northwestern Fuel Company, two 
hundred and forty-two dollars and seventy-five cents for their costs 
herein exnvended and have. execution therefor; and it is further 
ordered that this cause be, and the same is hereby, remanded to the 
said circuit court for further proceedings in accordance with law. 

APRIL 8, 1889. 
You, therefore, are hereby commanded thay such execution and 
further proceedings be had in said cause in conformity with 
10) the opinion and judgment of this court as according to right 
and justice and the laws of the United States ought to be 
had, the said writ of error notwithstanding. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court, the fourteenth day of May, in the year of our Lord 
one thousand eight hundred and eighty-nine. 

JAMES H. McK ENNEY, 
Clerk of the Supreme Court of the United States. 


Costs of defendants: 


i: ee 
ee. RE REE 123 00 
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$242 7d 


Now, therefore, in accordance with the foregoing mandate and 

upon the motion of Chas. A. Clark, Esq., attorney for defendants— 

It is ordered by the court that defendants have execution against 
plaintiff for said costs mentioned in said mandate, to wit, $242.75. 

Tue NORTHWESTERN Fuet Company 

Us. > 


? No. 66. Law. 
R. G. Brock e¢ al. 


This cause coming before the court this 15th day of June, A. 
D. 1889, upon the motion of defendants for judgment, &c., defend- 


CR AEN BC ie Fo age Neocon! 
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ants appearing by Charles A. Clark, Esq., and plaintiff appearing 
by Henderson, Hurd, Daniels & Keisel— 

It is ordered that plaintiff has leave to file, on or before Septem- 
ber Ist, 1889, an amendment to petition herein as to the jurisdic- 
tion of this court. 


11 THe NORTHWESTERN Fuet ComMPpaANy ) 
vs. -No. 68. Law. 
R. G. Brock & G. T. McKENZIE } 


Now, this 15th day of June, A. D. 1889, this cause coming before 
the court upon the motion of defendants for judgment for the 
amount paid by defendants for the transcript to the Supreme Court 
of the United States— 

It is ordered and adjudged that defendants, R. G. Brock and G. T. 
McKenzie, have and recover from the plaintiff, The Northwestern 
Fuel Company, the sum of eighty-four & 49, dollars ($84.35), and 
that they have execution therefor. 


And afterwards, to wit, on the 18th day of June, A. D. 1889, there 
was filed in the office of the clerk of said court a notice of attorneys’ 
lien; which notice is in the words and figures following, to wit: 


In the Cireuit Court of the United States, Northern District of lowa, 
Eastern Division. 


Tue NORTHWESTERN FurL COMPANY ) 
Us, 


R. G. Brock ef al. } 
Notic of Attorneys Lien. 


The undersigned, attorneys for defendants in the above-en- 
12 titled action, here iby give oe at they claim a lien of four 
hundred dollars ($400) on the judgment of the United States 
Supreme Court and of the circuit court of the United States within 
and for the northern district of Lowa, eastern division, which judg- 
ments are in favor of said defendants and against the plaintiff, for 
the costs on writ of error to the United States Supreme Court, and 
that said lien is claimed for disbursements and costs paid out and 
expended by the undersigned for the said defendants in the above- 
entitled action. 
Cierk of said court is requested to enter this lien upon the judg- 
ment calendar of said court. 
HUBBARD, CLARK & DAWLEY. 
CHAS. A. CLARK, 
Ait’ys for ae 


(Endorsed :) No. 66. Law. The Northwestern Fuel Company vs. 
R. G. Breck & G. T. McKenzie. Notice of attorneys’ lien. Filed 
June 18th, 1889. A.J. Van Duzee, clerk. 7 


* 
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13 And afterwards, to wit, on the 24th day of October, A. D. 

1589, there was filed in the office of the clerk of said court a 
notice of trial and an amendment to motion: which said notice of 
trial and amendment to motion are in words and figures following, 
to wit: 


U.S. Cireuit Court, Northern District of lowa, Eastern Division. 


THE NORTHWESTERN FUEL CoMPANY, Plaintiffs, ) 
is a 


R. G. Brock et al., Copartners, Defendants. § 
Trial Notice. 


To the clerk of said court: 

You are hereby notified that the above cause is for trial at the 
next November, 1889, term of said court, and you are requested to 
place the same on the trial calendar. 

CHAS. A. CLARK, 
Attorneys for Defendants. 


(Mndorsed:) No.66. Law. U.S. cireuit court, northern district of 
lowa, eastern division. The Northwestern Fuel Company vs. R. G, 
Brock et al., copartners. Trial notice. Filed thet 24th day of Oct.. 
Iss9. A.J. Van Duzee, clerk. 


14 In the Circuit Court of the United States, Northern District 
of lowa, Eastern Division. 


Toe NORTHWESTERN FUEL CoMPANY ) 
Us, > 
RK. G. Brock ef al., Copartners. } 


d | mendme nt lo Motion. 


The defendants, R. G. Brock et al., amend their motion heretofore 
filed in this action as follows: 

1. They show that it appears by the files and records in this court 
in a certain suit in equity, No. 95 in this court, wherein the North- 
western Fuel Company was plaintiff and Bb. F. Seaton, sheriff, and 
these defendants and others were defendants, that the said North- 
western Fuel Company by proceeding in equitv supplemental to an 
execution issued in this action, and in aid of said execution, col- 
lected on the judgment against the defendants herein on the 30th 
day of April, 1884, the suin of six hundred and fourteen & 745, dol- 
lars, and on the Ist day of May, 1884, the sum of fourteen & +495 
dollars, being a total of six hundred and twenty-nine & “sy dollars, 
for which sums, with interest on the same from the dates they were 
respectively collected, these defendants move for a judgment in 
restitution against the plaintiff, The Northwestern Fuel Company 
together with the costs of this action. 
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2. It is further moved that this action be now dismissed for want 

vf jurisdiction by this court, for the reason that no facts showing 

the jurisdiction by this court are set out in plaintiff's peti- 

15 tion, and it has neglected to amend its petition setting forth 

facts showing Jurisdiction, as required by the order heretofore 
entered in this action. 

CHAS. A. CLARK, 
Att'y for Def't-. 


(Endorsed:) No. 66. Law. The Northwestern Fuel Company vs. 
R. G. Brock and G. T. McKenzie. Amendment to motion. Filed 
this 24th day of Oct., 1889. A.J. Van Duzee, clerk. 


And afterwards, to wit. on the 3d day of December, A. D. 1889, 
the same _ be ing the 2d day of the November term, A. D. LSSY, of 
said eourt, the following proceedings were had in said cause, as ap- 
pears of record on folio 5 of the record No. 3 of said court, to wit: 


NORTHWESTERN I'uEL COMPANY 
vs. -No. 66. Law. 
R. G. Brock et al. 


Now, this 3d day of December, A. D. 1889, this cause coming 
before the court on motion by defendant for restitution, Chas. A. 
Clark, Esq., appearing for defendant, and plaintiffs appearing by 
Henderson, Hurd, Daniels & Keisel, its attorneys, and the argu- 
ments of counsel having been heard, said motion was duly sub- 
mitted to the court and by the court taken under advisement. 


16 And afterwards, to wit, on the 4th day of December, A. D. 

1889, the same being the 3d day of the November term, A. D. 
1889, of said court, the following proceedings were had in said cause, 
as appears of record cn folio 12 of the record No. 3 of said court, to 
wit: 


NORTHWESTERN FUEL CoMPANyY ) 
Us. -No. 66. Law. 


R. G. Brock & G.T. McK Enziz. ) 


Now, this 4th day of December, A. D. 1889, this cause again com- 
ing before the court upon the motion by defendants for a judgment 
in restitution for money collected by the plaintiff on the original 
judgment herein, which original judgment was reversed by the Su- 
preme Court, as it appears from its mandate filed herein, and plaintiff 
appearing by Messrs. Henderson, Hurd, Daniels & Kiesel, its attor- 
neys, and defendants appearing by Charles A. Clark, their attorneys, 
and the plaintiff having failed to amend its pleadings so as to show 
jurisdiction of this court as to the subject-matter of the action, and 
the court finding that the plaintiff has collected from the defendants 
on the original judgment herein in favor of plaintiff and against de- 
fendants the sum of six hundred twenty-nine & 3, dollars on the 
first day of May, 1884, which said sum, with interest thereon at six 
per centum per annum from said date, the defendants are entitled 
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to recover back from plaintiff because said original judgment herein 
has been and is reversed and set aside: 
17 It is therefore ordered and adjudged by the court that the 
defendants, R. G. Brock and G. T. MeKenzie, do have and re- 
cover of and from the plaintiff, The Northwestern Fuel Company, 
the sum of eight hundred and forty dollars ($840.00), with in- 
terest thereon at six per cent per annum until paid, together with 
the costs of this action, taxed at $22.70, with judgment for said costs 
against C. W. Eaton, surety on the cost bond filed herein, and that 
said plaintiff pay said sums into this court within twenty (20) days, 
in default of which payment defendants shall have execution there- 
for. 
To all of which plaintiff at the time excepts. 
And it is further ordered that this action be now dismissed for 
want of jurisdiction as to the subject-matter of this suit. 


And afterwards, to wit, on the 26th day of December, A. D. 1889, 
there was filed in the office of the clerk of said court a writ of error; 
which writ of error is in the words and figures following, to wit: 


Unirep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the northern 
district of lowa, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which isin said circuit court, before 
18 you, between The Northwestern Fuel Company, as plaintiff, 
and R. G. Brock & G. T. MeKenzie, as defendants,a manifest 
error hath happened, to the great damage of the said The North- 
western Fuel Company, as by its complaint appears, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
saine at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record 
and proeeedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws of the United States should be 

done. 
Witness the Hon. Melville W. Fuller, Chief Justice of 
[seaL.] the Supreme Courtof the United States, the 26th day of 

Fecember, A. D. 1889. 
A. J. VAN DUZEE, 
Clerk U. 8S. C. C., Northern District of Iowa. 
Allowed. 


QO. P. SHIRAS, Judge. 
2—1159 
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(Endorsed :) No. 66. Law. The Northwestern Fuel Company vs. 
R. G. Brock and G. T. McKenzie. Writ of error. Filed this 26th 
day of December, 1889. A.J. Van Duzee, clerk. 


19 And afterwards, to wit, on the 30th day of December, A. D. 

1889, there was filed in the office of the clerk of said court an 
writ of error bond; which bond is in the words and figures follow- 
ing, to wil: 

Know all men be these presents that we, The Northwestern Fuel 
Company, as principal, and E. I. Foster and Charles Weare, as 
security, are held and firmly bound unto R.G. Brock and G. T. 
Mckenzie in the full and just sum of eighteen hundred dollars, to 
be paid to the said R. G. Brock and G. T. Mckenzie, their certain 
attorney, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 

As witness our hands this 26th day of December, 1889. 

Whereas lately, at a term of the circuit court of the United States 
for the northern district of Iowa, eastern division, in a suit pending 
in said court between the said Northwestern Fuel Company, as 
plaintiff, and said R. G. Brock and G. T. McKenzie, as defendants, 
judgment was rendered against said Northwestern Fuel Company, 
and the said Northwestern Fuel Company has obtained a writ of 
error and lodged a copy thereof in the clerk’s office of said court to 
reverse the judgment in the aforesaid suit, and a citation directed to 
the said R. G. Brock and G. T. MeKenzie, citing and admonishing 
them to be and appear at a Supreme Court of the United States to 
be holden at Washington on the second Monday of October next : 

Now, the condition of the above obligation is such that if 

20 the said Northwestern Fuel Company, the plaintiff in error, 

shall prosecute its writ to effect and answer all damages and 

costs if it fail to make its plea good, then the above obligation to be 

void; else to remain in full force and virtue. 
THE NORTHWESTERN FUEL COMPANY, 
By HENDERSON, HURD, DANIELS & KEISEL, 
lis Attorneys. 


E. I. FOSTER. 
CHARLES WEARE. 


STATE OF low4, 
Linn County, 


I, the undersigned, being first duly sworn, on oath say that I am 
a surety in the within bond, and am a resident of this State and 
am worth double the sum to be secured beyond the amount of my 
debts, and have property liable to execution in this State equal to 
the sum to be secured. 
KE. I. FOSTER. 


Subscribed and sworn to before me, a notary public of said State 
in and for said county, this 27th day of December, 188-. 


Jee rent einen 
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As witness my official signature and seal. 
[SEAL. ] CHARLES T. SMITH, 
Notary Public, 


STATE OF lowa, | 
Linn County, § 


I, the undersigned, being first duly sworn, on oath say that I am 
a surety in the within bond and am a resident of this State, 
21 ard am worth double the sum to be secured beyond the 
amount of my debts, and have property liable to execution 
in this State equal to the sum to be secured. 


CHARLES WEARE. 


Subseribed and sworn to before me, a notary public of said State 
in and for said county, this 27th day of December, 1889. 
As witness my official signature and seal. 
| SEAL. | CHARLES. T. SMITH, 
Notary Public. 


Security and bond approved. 


O. P. SHIRAS, Judge. 


(Endorsed:) No. 66. Law. Northwestern Fuel Company vs. R. G. 
Brock and G. T. McKenzie. Writ of error bond. Filed this 30th 
day of December, 1889. A.J. Van Duzee, clerk. 


22 And afterwards, to wit, on the 8th day of January, A. D. 

1890, there was filed in the office of the clerk of said court 
an assigninent of errors, prayer for reversal, and citation; which 
assigutment of errors, prayer for reversal, and citation are in the 
following words and figures, to wit: 


Assignment of Prrors. 


To the Supreme Court of the United States: 

The Northwestern Fuel Company comes now and says that in the 
record and proceedings, as also in the rendition of the judgment of 
a plea in the circuit court of the United States for the northern 
district of Iowa, eastern division, between said Northwestern Fuel 
Company, as plainyiff, and R. G. Brock and G. T. McKenzie, as de- 
fendants, manifest error hath happened, to the great damage of said 
Northwestern Fuel Company, and in the following particulars, in 
and upon each of which said The Northwestern Fuel Company as- 
signs error, to wit; 


1. 
[t assigns as error the rendition of the judgment. 
9 


It assigns as error the rendition of the judgment when there is a 
dismissal of the suit for want of jurisdiction, said judgment and 
dismissal being in the following terms, to wit: 
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“It is therefore ordered and adjudged by the court that the de- 
fendants, R. G. Brock and G. T. McKenzie, do have and recover of 
and from the plaintiff, The Northwestern Fuel Company, the sum of 

eight hundred and forty dollars ($840.00), with interest 
23 thereon, at six per cent. perannum, until paid, together with 

the costs of this action, taxed at $22.70, with judgment for 
said costs against C. W. Eaton, surety on the cost bond filed herein, 
and that said plaintiff pay said sums into this court within twenty 
(20) days, in default of which payment defendants shall have exe- 
cution therefor; to all of which plaintiff at the time excepts. 

“And it is further ordered that this action be now dismissed for 
want of jurisdiction as to the subject-matter of this suit.” 


ITI. 


It assigns as error the rendition of the said judgment when it 
does not appear that the court had jurisdiction to render the same. 


IV. 

It assigns as error the rendition of said judgment upon the find- 

ing of the failure to show jurisdiction. 
V. 

It assigns as error the assumption of the jurisdiction to render 
said judgment. 

VI. 

It assigns as error the rendition of such judgment in a suit 
whereof the Supreme Court of the United States has held that it 
did not appear that the circuit court had jurisdiction, and when the 
record shiows no other jurisdictional facts than were shown by the 
record upon which the Supreme Court so held. 


VII. 

It assigns as error the finding preceding said judgment, said find- 
ing being in the following terms, to wit: 

“The court finding that the plaintiff has collected from tine de- 
fendants on the original judgment herein in favor of plaintiff and 
against defendants the sum of six hundred twenty-nine & ;4%, dol- 
lars on the first day of May, 1884, which said sum, with interest 

thereon at six per centum per annum from said date, the 
24 defendants are entitled to recover back from plaintiff, be- 

cause said original judgment herein has been and is reversed 
and set aside.” 


VIIL. 


It assigns as error such finding when there is a dismissal of the 
suit for want of jurisdiction. 


IX. 


It assigns as error said finding when it does not appear that the 
court had jurisdiction to make the same. 


ae 


Cg 


i 


- 


THE NORTHWESTERN FUEL CO. VS. R. G. BROCK ET AL. 13 
X. 


It assigns as error said finding upon the finding of the failure to 
show jurisdiction. 


XI. 


It assigns as error the assumption of the jurisdiction to make said 
finding. 


XII. 


It assigns as error the making of said finding in a suit whereof 
the Supreme Court of the United States bas held that it did not 
appear that the circuit court had jurisdiction, and when the record 
shows no other jurisdictional facts than were shown by the record 
upon which the Supreme Court so held; and the record and pro- 
ceedings aforesaid, together with a prayer for reversal, are herewith 
presented to the Supreme Court of the United States, with a writ of 
error sued out by the said Northwestern uel Company to such 
effect; and said Northwestern Fuel Company prays that the errors 
may be considered and corrected and the Judgment aforesaid re- 
versed, annulled, and held for naught, and that said The North- 

western Fue- Company may be restored to all things which 
25 it hath lost by occasion of the said judgment. 
HENDERSON, HURD, DANIELS 
& KIESEL, 

DAVID B. HENDERSON, 

FRANCIS B. DANIELS, 
Attorneys and of Counsel for the Northwesyern Fuel Company, 

the Plaintiff in Error. 


(Endorsed :) No. 66. Law. The Northwestern Fuel Company vs. 


R. G. Brock and G. T. McKenzie. Assignment of errors. Filed this 
8th day of January, 1890. A.J. Van Duzee, clerk. 


Prayer for Reversal. 


To the Supreme Court of the United States : 


The Northwestern Fuel Company comes now and says that in the 
record and proceedings, as also in the rendition of the judgment of 
a plea in the circuit court of the United States for the northern dis- 
trict of Iowa, eastern division, between The Northwestern Fuel 
Company, as plaintiff, and R. G. Brock and G. 'T. McKenzie, as de- 
fendants, a manifest error hath happened, to the great dainage of said 
The Northwestern Fuel Company, and said Northwestern Fuel Com- 
pany hath thereupon sued out a writ of error that the record and pro- 
ceedings may be sent to the Supreme Court of the United States, to 

the end that error may be corrected and full and speedy jus- 
26 tice done: Now, therefore, said Northwestern Fuel Company, 
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as plaintiff in error, humbly prays for the correction of such 
error and for reversal of said judgment; and thus will ever pray. 

HENDERSON, HURD, DANIELS 

& KIESEL, 
DAVID B. HENDERSON, 
FRANCIS B. DANIELS, 
Attorneys and of Counsel for the Northwestern Fuel Company, 
the Plaintiff in Error. 
(Endorsed :) No. 66. Law. The Northwestern Fuel Company vs. all 

R. G. Brock and G. T. McKenzie. Prayer for reversal. Filed this 
8th day of January, 1890. A.J. Van Duzee, clerk. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to R. G. Brock and G. T. Me- 

Kenkie: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holde- at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the United States circuit court for the north- 
ern district of Iowa, eastern division, wherein The Northwestern 
Fuel Company is plaintiff in error, to show cause, if any there be, 
why the judgment rendered against said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why ’ 

speedy justice should not be done to the parties in that behalf. 
27 Witness the Honorable Melville W. Fuller, Chief Justice 
of the Supreme Court of the United States, at Dubuque, in 
said district, this 26th day of December, 1889. 
(SEAL. | O. P. SHIRAS, Judge. 


Service of above citation acknowledged this 2d day of January, 
A. D. 1890. 
CHAS. A. CLARK, 
Attorney for R. G. Brock & G. T. McKenzie, 
| Defendants in Error. 


(Endorsed :) No.66. Law. The Northwestern Fuel Company vs. 
R. G. Brock & G.'T. McKenzie. Citation. Service accepted. Filed 
this 8th day of January, 1890. A.J. Van Duzee, clerk. . 


28 Unitrep STATES OF AMERICA, | 
Northern District of Iowa, | 


I, A. J. Van Duzee, clerk of the circuit court of the United States 
in and for the northern district of Lowa, do hereby certify that the 
foregoing is a full, true, and perfect transcript of the record and 
proceedings in the case of “She Northwestern Fuel Company vs. R. 
G. Brock and G. T. McKenzie, defendants, No. 66, law, as fully as 
the same remain on file and of record in my office, except such 
thereof as were heretofore certified and sent to the Supreme Court . 
of the United States in obedience to the writ of error which was | 


a 88 My 
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sued out by said R.G. Brock and G. T. McKenzie to reverse the 
judgment rendered in said circuit court in said case on the 15th day 
of June, A. D. 1885. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said circuit court, at Dubuque, in said district, this 25th day 
of January, A. D. 1890. 

[Seal Circuit Court U. S., Northern District of lowa, Dubuque. } 


A. J. VAN DUZEE, Clerk. 


29 Unirep STATES OF AMERICA, 88: 
The President of the United States to R. G. Brock and G. T. Me- 

Kenzie: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the United States circuit court for the north- 
ern district of lowa, eastern division, wherein The Northwestern 
Fuel Company is plaintiff in error, to show cause, if any there be, 
why the judgment rendered against said plaintiff in error, as ip the 
said writ of error mentioned, should not be corrected and why speedy 
justice should not be done tothe parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, at Dubuque, in said district, 
this 26th day of December, 1889. 

[Seal Circuit Court U. S., Northern District of lowa, Dubuque. ] 


O. P. SHIRAS, Judge. 


Service of above citation acknowledged this 2nd day of January, 
A. D. 1890. 
CHAS. A. CLARK, 
Attorney for Rk. G. Brock and G. T. McKenzie, 
Defendants in Error. 


| Endorsed :] No. 66. Law. The Northwestern Fuel Company vs. 
R. G. Brock and G. T. McKenzie. Citation. Service accepted. 
Filed this 8th day of Jan., 1890. A.J. Van Duzee, clerk. 


30 UniTreD STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the northern 
district of lowa, Greeting : 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in said circuit court, before you, 
between The Northwestern Fuel Company, as plaintiff, and R. G. 
Brock and G. T. McKenzie, as defendants, a manifest error hath 
happened, to the great damage of the said The Northwestern Fuel 
Company, as by its complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and speedy 
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justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at 
Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and proceed- 
ings aforesaid being inspected, the said Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the laws and custom of the United States should be 
done. 

Witness the Hon. Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, the 26th day of December, A. D. 1889. 

[Seal Circuit Court U.S., Northern District of lowa, Dubuque. ] 
A. J. VAN DUZEE, 
Olerk U. 8S. C. O., Northern District of Iowa. 
Allowed. 
QO. P. SHIRAS, Judge. 


| Endorsed:] No. 66. Law. The Northwestern Fuel Company vs. 
R. G. Brock and G. T. McKenzie. Writ of error. Filed this 26 day 
of Dec., 1889. A.J. Van Duzee, clerk. 


31 Assignment of Errors. 


To the Supreme Court of the United States: 


The Northwestern Fuel Company comes now and says that in the 
record and proceedings, as also in the rendition of the judgment of 
a plea in the circuit court of the United States for the northern dis- 
trict of Iowa, eastern division, between said The Northwestern Fuel 
Company, as plaintiff, and R. G. Brock and G. T. McKenzie, as de- 
fendanis, manifest error hath happened, to the great damage of said 
The Northwestern Fuel Company, and in the following particulars, 
in and upon each of which said The Northwestern Fuel Company 
assigns error, to wit: 


I, 


It assigns as error the rendition of the judgment. 


IT. 


It assigns as error the rendition of the judgment when there is a 
dismissal of the suit for want of jurisdiction, said judgment and 
dismissal being 1 the following terms, to wit: 

“It is therefure urdered and adjudged by the court that the de- 
fendants, R. G. Brock and 'T. G. McKenzie, do have and recover of 
and from the plaintiff, The Northwestern Fuel Company, the sum 
of eight hundred and forty dollars ($840.00), with interest thereon, 
at six per cent. per aunum, until paid, together with the costs of 
this action, taxed at $22.70, with judgment for said costs against C. 
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W. Eaton, surety on the cost bond filed herein, and that said plain- 
tiff pay said sums into this court within twenty (20) days, in default 
of which payment defendants shall have execution therefor; to all 
of which plaintiff at the time excepts. 

“And it is further ordered that this action be now dismissed for 
want of jurisdiction as to the subject-matter of this suit.” 


IIT. 
It assigns as error the rendition of the said judgment when it 


does not appear that the court had jurisdiction to render the 
o2 same. 


IV. 
It assigns as error the rendition of said judgment upon the find- 
ing of the failure to show jurisdiction. 


V. 

It assigns as error the assumption of the jurisdiction to render 
said judgment. 

VI. 

It assigns as error the rendition of such judgment in asuit whereor 
the Supreme Court of the United States has held that it did not ap- 
pear that the circuit court bad jurisdiction, and when the record 
shows no other jurisdictional facts than were shown by the record 
upon which the Supreme Court so held. 


VIL. 


It assigns as error the finding preceding said judgment, said find- 
ing being in the following ternis, to wit: 

“The court finding that the plaintiff has collected from the de- 
fendants on the original judgment herein in favor of plaintiff and 
against defendants the sum of six hundred twenty-nine & 3;ths 
dollars on the first day of May, 1884, which said sum, with interest 
thereon, at six per centum per annum, from said date, the defend- 
ants are entitled to recover back from plaintiff, because said original 
judgment herein has been and is reversed and set aside.” 


VIII. 


It assigns as error such finding when there is a dismissal of the 
suit for want of jurisdiction. 
39 IX. 

It assigns as error said finding when it does nut appear that the 
court had jurisdiction to make the same. 

X. 

It assigns as error said finding upon the finding of the failure to 

show jurisdiction. 
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XI. 
It assigns as error the assuuiption of the jurisdiction to make said 
finding. 


XII. 


It assigns as error the making of said finding in a suit whereof 
the Supreme Court of the United States has held that at did not 
appear that the circuit court had jurisdiction and when the record 
shows no other jurisdictional facts than were shown by the record 
upon which the Supreme Court so held. 

And the record and proceedings aforesaid, together with a prayer 
for reversal, are herewith presented to the Supreme Court of the 
United States with a writ of error sued out by said The Northwestern 
Fuel Companv to such effect; and said ‘The Northwestern Fuel Com- 
pany prays that the errors may be considered and corrected and 
the judgment aforesaid reversed, annulled, and held for naught, 
and that said The Northwestern Fuel Company may be restored to 
all things which it hath lost by occasion of the said judgment. 

HENDERSON, HURD, DANIELS & 
KIESEL, 
DAVID B. HENDERSON, 
FRANCIS B. DANIELS, 
Attorneys and of Counsel for The Northwestern Fuel Company, 
the Plaintiff in Error. 


| Endorsed:] No. 66. Law. The Northwestern Fuel Company 
vs. R. G. Brock and G. T. McKenzie. Assignment of errors. Filed 
this 8th day of June, 1890. A. J. Van Duzee, clerk. 


34 Prayer for Reversal. 


To the Supreme Court of the United States: 

The Northwestern Fuel Company comes now and says that in the 
record and proceedings, as also in the rendition of the judgment of 
a plea in the circuit court of the United States for the northern dis- 
trict of lowa, eastern division, between The Northwestern Fuel Com- 
pany, as plaintiff, and R. G. Brock and G. T. McKenzie, as defend- 
ants, a manifest error hath happened, to the great damage of said 
The Northwestern Fuel Company, and said The Northwestern Fuel 
Company hath thereupon sued out a writ of error that the record 
and proceedings may be sent to the Supreme Court of the United 
States to the end that error may be corrected and full and speedy 
justice done : 

Now, therefore, said The Northwestern Fuel Company, as plain- 
tiff in error, humbly prays for the correction of such error and for 
reversal of said judgment; and thus will ever pray. 

HENDERSON, HURD, DANIELS & 
KIESEL, 
DAVID B. HENDERSON, 
FRANCIS B. DANIELS, 
Attorneys and of Counsel for. The Northwestern Fuel Company, 
the Plaintiff in Brror. 
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[Endorsed:] No. 66. Law. The Northwestern Fuel Company 
vs. R.G. Brock and G. T. McKenzie. Prayer for reversal. Filed 
this 8th day of Jan., 1890. A.J. Van Duzee, clerk. 


35 Unirep Srates OF AMERICA, | .. 
y . . P SS 
Northern District of Iowa, j| 


I, A. J. Van Duzee, clerk of the circuit court of the United States 
in and for the northern district of Lowa, do hereby certify and re- 
turn that the writ of error which is hereto attached was served and 
filed in my office, at Dubuque, Iowa, on the 26th day of December, 
A. D. 1889, and a copy thereof at the same time lodged in my office, 
and I now return said writ of error and annexed thereto and hereto 
attached an authenticated copy of the record of the cause mentioned 
in said writ, and the following-named papers filed thereon, to wit: 
The assignment of errors, the prayer for reversal, and the citation 
and proof of service thereof. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Dubuque, in said district, the 25th day of Jan- 
uary, A. D. 1890. 


[Seal Circuit Court U.5S., Northern District of lowa, Dubuque. ] 
A. J. VAN DUZEE, Clerk. 
Clerk’s costs on appeal & transcript, $12.45. 
[Endorsed :] No.—. Law. United States circuit court, northern 


district of Iowa, — division. —— . plaintiff, vs. , de- 
fendant. Filed ——, 188—. A.J. Van Duzee, clerk cireuit court 


U.S. , attorney for plaintiff. , attorney for de- 
fendant. Record, —; page —; fee book, —; page —; judgment 


for rendered in this cause term, 188—. 


Endorsed on cover: N. lowa C. C. U.S. No. 1159. The North- 
western Fuel Company, plaintiff in error, vs. R. G. Brock and G. T. 
Mckenzie. Filed April 26, 1890. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM®, 1890. 


No. 1159. 


THE NORTHWESTERN FUEL COMPANY, PLAINTIFF 
IN ERROR. 


Us, 


Rk. G. BROCK AND G. T. McKENZIE. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF IOWA. 


mm 


BRIEF FOR PLAINTIFF IN ERROR, 


I. 


Statement of case. This writ of error is sued out under the Act of 
February 25th, 1889, Chapter 236. The judgment does not exceed the 
sum of five thousand dollars. The question for review is whether the 
Circuit Court had jurisdiction to render the judgment. 


The Northwestern Fuel Company brought an action at law in the 
Circuit Court against Brock and McKenzie. There was a trial to a jury, 
upon issue joined, and verdict and judgment in favor of the Fuel Com- 
pany, June 15, 1883, for $1,402.47. Brock and McKenzie brought 
the case to this court by writ of error, and this court, on April 8, 1889, 
reversed the judgment, upon the ground that it did not appear, affirma- 
tively, from the record that the Circuit Court had jurisdiction. 


Brock vs. Northwestern Fuel Company, 130 U.5S., 341, 342-3. 


The mandate from this court was then filed in the Circuit Court (Record, 
Folio 1-5), where Brock and McKenzie thereupon moved (Folio 7), that 
the action be dismissed unless the Fuel Company should forthwith, by 
amendment, show a cause of action of which the Cireuit Court had juris- 
diction. Upon that motion the Circuit Court ordered (Folio 10), that 
the Fuel Company have leave to file, on or before September Ist, 1889, 
an amendment to the petition, as to the jurisdiction of the Cireuit Court, 
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The Fuel Company failed to amend by the time fixed, and thereupon 
Brock and McKenzie filed a motion (Folio 14-15), that the cause be dis- 
missed, for want of jurisdiction, and that a judgment be entered in their 
favor against the Fuel Company for money stated to have been collected 
by it on the judgment, together with interest. ‘The motion was support- 
ed by an allegation that in April and May, 1884—between the date of the 
original judgment, and the date of its reversal by this court—the 
amount of $629.23 had been collected on the judgment, by means of a 
suit in equity supplemental to and in aid of execution. 

Thereupon the Circuit Court rendered judgment (Folio 16-17), as 


follows : 

Now, this 4th day of December, A. D. 1889, this cause again coming 
before the court, upon the motion by defendants for a judgment in resti- 
tution for money collected by the plaintiff on the original judgment here- 
in, which original judgment was reversed by the Supreme Court, as it 
appears from its mandate as filed herein, and plaintiff appearing by 
Messrs. Henderson, Hurd, Daniels & Kiesel, its attorneys, and the de- 
fendants appearing by Charles A. Clark, their attorney, and the plain- 
tiff having failed to amend its pleadings so as to show jurisdiction of 
this court as to the subject matter of the action, and the court finding 
that the plaintiff has collected from the defendants on the original judg- 
meut herein in fayor of plaintiff and against defendants the sum of’ six- 
hundred twenty-nine and 23-100 dellars on the first day of May, 1884, 
which said sum with interest thereon at six per centum per annum from 
said date the defendants are entitled to recover back from plaintiff, be- 
cause said original judgment herein has been and is reversed and set 
aside : 

It is therefore ordered and adjudged by the court, that the defend- 
ants, R. G. Brock and T. G. McKenzie, do have and recover of and 
from the plaintiff, the Northwestern Fuel Company, the sum of eight- 
hundred and forty dollars ($840.00) with interest thereon at six per cent 
per annum until paid, together with the costs of this action taxed at 
$22.70, with judgment for said costs against C. W. Eaton, surety on the 
cost bond filed herein, and that said plaintiff pay said sums into this 
court within twenty (20) days, in default of which payment defendants 
shall have execution therefor. To all of which plaintiff at the time ex- 
cepts, 


And it is further ordered that this action be now dismissed for want of 


jurisdiction as to the subject matter of this suit. 


This writ of error is sued out to reverse this judgment, to which the 
Fuel Company at the time excepted, as therein shown. 


Il. 


Specification of the errors relied on. The following errors are asserted 
and intended to be urged. Though, out of caution, they are numerous 
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in form, they are designed, in substance, to present the single question of 
the jurisdiction of the Circuit Court to render the judgment, 


1. The rendition of the judgment. 


2. The rendition of the judgment when there is a dismissal of the 
suit for want of jurisdiction, said judgment and dismissal being in the 
following terms, to-wit : 

“Tt is therefore ordered and adjudged by the court, that the defend- 
“ants, R. G. Brock aud T. G. McKenzie, do have and recover of and 
“trom the plaintiff, the Northwestern Fuel Company, the sum of eight- 
‘hundred and forty dollars ($840.00), with interest thereon at six per 
“cent per annum until paid, together with th2 costs of this action, taxed 
“ut $22 70, with judgment for said costs against C. W. Eaton, surety on 
‘ihe cost bond filed herein, and that said plaintiff pay said sums into this 
“court within twenty (20) days, in default of which payment, defendants 
“shall have execution therefor. ‘To all of which plaintiff at the time 
‘excepts 


‘“‘And it is further ordered that this action be now dismissed for want 
“of jurisdiction as to the subject matter of this suit.” 


3. The rendition of the said judgment when it does not appear that 
the court had jurisdiction to render the same. 


4. The rendition of said judgment upon the finding of the failure to 
show jurisdiction. 


5. The assumption of the jurisdiction to render said judgment. 


6. The rendition of such judgment in a suit whereof the Supreme 
Court of the United States has held that it did not appear that the Cir- 
cuit Court had jurisdiction, and when the record shows no other juris- 
dictional facts than were shown by the record upon which the Supreme 
Court so held, 


7. The finding preceding said judgment, said finding beiag in the 
following terms, to-wit : 


“The court finding that the pla'ntiff has collected from the defendants 
“on the original judgment herein in favor of plaintiffs and against de- 
“fendants the sum of six-hundred twenty-nine and 23-100ths dollars on 
“the first day of May, 1884, which said sum with interest thereon at six 
“ner centum per annum from said date the defendants are entitled to re- 
“cover back from plaintiff because said original judgment herein has 
“been and is reversed and set aside,”’ 


8. Such finding when there is a dismissal of the suit for want of ju- 
risdiction. 
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9. Said finding when it does not appear that the court had jurisdic- 
tion to make the same. 


10. Said finding upon the finding of the failure to show jurisdiction. 
11. The assumption of the jurisdiction to make said finding, 


12. The making of saiu finding in a suit whereof the Supreme Court 
of the United States has held that it did not appear that the Circuit 
Court had jurisdiction, and when the record shows no other jurisdic- 
tional facts than were shown by the record upon which the Supreme 
Court so held. 


LI 


Brief of the Argument. The doctrine seems to be established that 
where there is no jurisdiction in a court to determine the litigation, the 
cause must be dismissed for that reason, and the court can render no 
judgment for or against either party. This doctrine has been held ap- 
plicable both to the Circuit Court and to this court. The doctrine is car- 
ried so far as to deny the power, in the absence of a statute conferring it, 
even to render judgment for costs. Where the Circuit Court renders 
judgment in a cause in which it has no jurisdiction, the power to award 
costs in this court, on reversal, is sustained upon the special ground that 
this court has jurisdiction to correct the errors of the Circuit Court. 

“The (circuit) court held that it had no jurisdiction whatever of the 
case, and yet gave a judgment for the costs of the motion, and ordered 
that an execution should issue to collect them. This was clearly erron- 
eous. If there was no jurisdiction there was no power to do anything 


but to strike the case from the docket.” The Mayor vs. Cooper, 6 Wall., 
247, 250. 


“Qosts were impreperly allowed in the court below, as the case was dis- 
missed for want of jurisdiction on the face of the pleadiags, and * * * 
the decree * * * must be reversed to correct that error.” Hornthall 
vs. The Collector, 9 Wal!., 560, 566-7. 


“Ordinarily, by the long established practice and universally recogniz- 
ed rule of the common law, in actions at law, the prevailing party is en- 
titled to recover a judgment for costs, the exception being that where there 
is no jurisdiction in the court to determine the litigation, the cause must 
be dismissed for that reason, and as the court can render no judgment 
for er against either party, it cannot render a judgment even for costs, 
Nevertheless, there is a judgment or final order in the cause dismissing 
it for want of jurisdiction.” Mansfield, etc., Ry. Co. vs. Swan, 111 U. 
S., 379, 387. 


“If this (circuit) court has no jurisdiction in the case, it has * * * 
no power to make any order whatever in the case, except to dismiss it for 
want of jurisdiction.” Fisk vs. The Union Pacific Railroad Company, 6 
Blatchford, 364 (Blatchford, J.) 
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“This court cannot give a judgment for costs in a case dismissed for 
want of jurisdiction.”” Strader vs. Graham, 18 How., 602. 

Inglee vs. Coolidge, 2 Wheat., 363, 368. 

McIver vs. Wattles, 9 Wheat., 650. 


“Usually where a court has no jurisdiction of a case, the correct prae- 
tice is to dismiss the suit, but a different rule necessarily prevails in an 
appellate court where the subordinate court was without jurisdiction and 
has given judgment or decree for the plaintiff or improperly decreed af- 
firmative relief to a claimant.” U. S. vs. Huckabee, 16 Wall, 414, 435-6. 

“It has often been decided that if a suit is dismissed for want of juris- 
diction in this court no judgment for the costs of the suit can be given. 
* * * A different rule prevails when there has been a reversal here, be- 
cause the Circnit Court did not have jurisdiction, as this court has au- 
thority to correct the error of the Circuit Court in taking jurisdiction,” 
Bradstreet Co. vs. Higgins, 114 U.8., 262, 263-4. 

Mansfield, etc., Ry. Co. vs. Swan, 111 U.S., 388. 

“If without jurisdiction it (a court) cannot adjudicate the real merits of 
the case, it cannot adjudicate any other question, whether it be introduc- 
tory, incidental, or collateral.’”” Herm. Estop, §68, as cited approvingly in 
Robertson vs. State, 10 Northeastern Reporter, 584 (109 Ind., 79). 

It seems to us that the doctrine thus established requires the reversal 


of the judgment now complained of. 


Defendants, very singularly, cite the case reported as Rose vs. Himely, 
4 Cranch, 241, and Himely vs. Rose, 5 Cranch, 313, in support of the 
judgment now under review. In that case a cargo of coffee belonging to 
an American was captured by a French privateer, carried into a port of 
Cuba, and there sold by the captor. The purchaser brought it to South 
Carolina, where it was libelled in the court of admiralty, by the original 
American owner. The purchaser defended his title by a sentence of 
condemnation pronounced by a tribual sitting in Santo Domingo, after 
the property had been libelled in the court of this country, and by an or- 
der of sale in pursuance of such sentence. The American owner con- 
tended that the Santo Domingo tribunal was without jurisdiction, and 
the soundness of this contention was the matter determined in the case re- 
ported. This court held that the Santo Domingo tribunal was without 
jurisdiction, and hence that the purchaser's title could not be justified by 
its sentence, and the preperty ought therefore to be recovered by its 
original owner. 


Defendants rely on the Morris case reported as Morris's Cotton, 8 
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Wallace,507, and Ex parte Morris and Johnson, 9 Wallace, 695, in sup- 
port of the contention that a jadgment in restitution may be rendered by 
a court which is without jurisdiction of the action. Sach a view might 
possibly be taken by one who should carelessly read the opinion upon 
page 512 of 8th Wallace, without reference to the facts of the case. 
(Morris's Cotton.) The case was an information in rem. on behalf of 
the United States, against certain cotton alleged to have been seized 
on land and forfeited under the Acts of Congress, passed during the late 
rebellion, authorizing the seizure and confiscation of property used for in- 
surrectionary purposes. The information was tried in the District Court 
as a suit in admiralty, The claimant prayed for a jury, but his prayer 
was denied. Having been defeated, he brought the case to this court, 
which reversed the decree, with directions to allow the pleadings 
to be amended, and to grant a new trial. There was no ques- 
tien of the jurisdiction of the District Court to proceed with 
the information. The allusions in the opinion to the jurisdiction 
of the District Court, all have reference to its jurisdiction to proceed as 
in admiralty without a jury. That it had general jurisdiction of the 
cause is not only apparent from the opinion, but is involved in the action 
of this court in sending the case back to be tried by a jury. The opin- 
ion (p. 512), also points out a different gaaee’hs proper, “where the court 
“below has no jurisdiction of the casein any form of proceeding.” 


The word “restitution,” so much used by defendants, at best only indi- 
cates the nature of the obligation upon which the judgment complained 
of was rendered. It has no magic to confer jurisdiction upon a court 
having no jurisdiction of the case in any form of proceeding. 

In the Morris case, on the other hand, the court had jurisdiction of 
the case, including the proceedings wherein the fund was brought into its 
registry. This court, in that case, having held that the method of trial 
without a jury was wrong, reversed the case and sent it back for a new 
trial before a jury, and directed the District Court to issue a writ of 
restitution, because (8 Wall., 512), “the fund in this case, having been dis- 
“tributed, a new trial would be useless, unless the fund is restored to the 
“registry of the court, where it was deposited before the decree of distri- 
“bution was executed.” 

Defendants do not attempt to advance any argument of necessity. The 
cases cited in support of the practice by writ of restitution indicate that 
it is discretiona’v. Nothing stronger than promptness or convenience 
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can be urged for the adoption of that practice in any given case, in pref- 
erence to leaving the party to his conceded remedy by ordinary action. 
It would doubtless be a convenience to defendants in the case at bar, to 
have the remedy of this judgment. It they are remitted to an ordinary 
action, they may be met by the original demand of the plaintiff, in the 
form of a set off or counter claim. But if they can enforce this judg- 
ment, being protec:ed by the insolveucy indicated by the fact that only 
a part of the former judgment could be collected, they may defy all at- 
tempts of plaintiff to collect its original demand. There is nothing, 
however, in the cases cited, to suggest that jurisdiction in a particular 
instance may be determined by an inquiry into the practical interests of 
one of the parties, in view of his financial condition. 


It seems to us that the cases cited by defendants do not sustain the ju- 
risdiction of the Circuit Court in the case at bar, and that we are justi- 
fied in praying a reversal. 


Davin B. HENDERSON, 
Francis B. DANIELS, 
Of Counsel for Plaintiff in Error. 


a 


iain 


cis ts aaa 


* . % 
pe a, “ss n iy " » 
eT AE A ‘e¥ eo * 


5 a eae _ 
Tre Sur me (niet 
Lil prem ‘ 4 J : a Ps : 
* 
; 
Sea 


3 


TiLbS pss 


FER 24 180) 


** 


4 


SUPREME COURT OF THE UNITED STATES. 


Cstorer Term, 1S9°0. 
NORTHWESTERN PLAINTIFF IN ERROR, 


BROCK ann 'T. MeKINZLE. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STS te 
FOR THE NORTHERN DISTRICT OF LOWA. 


DEFENDANT ERROR. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1890. 
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R. G. BROCK ann T. G. McKINZIE. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES, FOR THE NORTHERN DISTRICT OF IOWA. 


BBIEF FOR DEFENDANT IN ERROR. 
By CHas. A. CLARK. 


THE CASE. 


The only question involved in this case is whether the court be- 
low had jurisdiction to render a judgment in restitution for $840.00. 

That sum was collected on a former judgment of the court below- 
in this action, while the same was pending on writ of error in this 
court without supersedeas. 

This court reversed such former judgment for the reason that 
plaintiff in error is the assignee of a certain contract sued on in this 
action, and it did not appear from the pleadings that the citizenship 
of the original parties to the contract was such that an action might 
have been maintained thereon in the Federal Courts. 

Brock vs. Northwestern Fuel Co., 130 U.S. 341. 

The mandate of this court upon such reversal having been en- 
tered of record in the court below, the plamtiff in error, who was 
also plaintiff below, was given from June until September in whieh 
to amend its deelaration, showing jurisdictional facts, if it could. 
(Record 5 bottom, 6 top.) 
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Having failed to amend its declaration up to the fourth day of 
December following the time thus given it for doing so, and the 
court finding that the sum collected by it on its former judgment 
against defendants in error amounted with interest to $840.00, ren- 
dered judgment in restitution for that amount, together with $22.70, 
costs of the action. (Record P. 8, 9.) 

To reverse this judgment in restitution the pending writ of error 
was thereupon sued out by the plaintiff below, under the act of Con- 
gress of February 25, 1889, chapter 236. 

On the motion of defendants in error the cause was ad- 
vanced, as provided for by rule 32. Plaintiffin error having failed to 
serve its brief for subm/‘ssion under rule 6, defendants in error now 
serve their brief and thus bring the writ of error on for submission. 

The only error assigned is that the court below had no jurisdict- 
ion to render a judgment in restitution for the money collected upon 
the reversed judgment as above set forth. This alleged error 
is assigned in twelve different forms, under the evident delusion that 
twelve times nothing is twelve. (Record P. 16, 18). 


BRIEF. 
COMMON LAW JURISDICTION TO COMPEL RESTITUTION. 


The common law jurisdiction of courts to compel restitution of 
whatever has been collectea or received, upon the reversal of an er- 
roneous judgment, is thus accurately defined. 

“In the English courts, the proper remedy, upon the reversal of 
a judgment, is a scire facias, quare restitutionem non, upon which the 
party recovers all that he has lost by reason of the judgment. (Com. 
Dig.) (3 D. 20.) (Cro. Car. 699.) And if it appear on the record that 
the money is paid, restitution will be awarded without a scire facias. 


(2 Salk. 588.) 
Clark vs. Pinney, 6 Cowen, 300. 


“When money is collected upon an erroneous judgment, which 
subsequent to the payment of the money is reversed, the legal con- 
clusion is irresistible that the money belongs to the person from whom 
it was collected. Of course he is entitled to have it returned to him.” 

Ib. 

“After property has been taken in execution, and the judgment 
has been reversed or set aside, the party against whom the execution 
was sued out shall have restitution, and this is enforced by a writ of 
restitution. (Cro. Jac. 689; 4 Mod. 161.) When the thing levied 
upon under an execution has not been sold, the thing itself shall be 
restored; when it has been sold, the price for which it is sold is to be 
restored. (Roll. Ab. 778; Bac. Ab. * aise Q.; 1. M. & S. 425.”) 


Bouvier’s Law Dict. “Restitution.” 


To the same effect, maintaining the inherent common law jur- 
isdiction of the courts are the following decisions : 
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Duncan vs. Kirkpatrick, 13 Sar. and Rawle, 294. 
In Re Shotwell, 10 Johnson, 308. 

Sturges vs. Ellis, 10 Wendell, 354. 

Commonwealth vs. Bigelow, 3 Pickering, 31. 
Chamberlain vs. Choles, 35 N. Y., 479. 

People vs. Johnson, 38 N. Y., 66. 

People vs. Livingston, 80 N. Y., 70. 


See also the following common law authorities: 


Ex parte Reynolds. 1 Caines, 500. 
Withers vs. Harris, 1 La. Raymond, 806. 
Doe vs. Lord, 7 Ad, 2 Ellis, 610. 


As long ago as 1808 this court ordered restitution of a cargo 
wrongfully seized in admiralty, saying: 


“The sentence and condemnation being considered as null and 
invalid the property is unchanged and therefore ought to be recoy- 
ered by the libelant in the court below.’ 

Rose vs. Himley, 4 Cranch, 281. ; 


ca 


Afterwards it appeared that the cargo had been sold, and on a 
second appeal to this court from the action of the court below in ear- 
rving the mandate of restitution into effect, this court said : 


“ Restitution of the cargo was awarded. The property having 
been sold, the money proceeding from the sales is substituted for the spe- 
cific articles. If this money remains in possession of the court it car- 
ries no interest. If it he in the hands of an imdividual it may hear in- 
terest. or otherwise, as the court shall direct.” 


Rose vs. Himley, 5 Cranch, 317. 


And this court accordingly, in that Cuse, decreed restitution of 
the money realized from the sale of the cargo without interest, the 
special circumstances of the case making the allowance of interest 
inequitable. 

Afterwards in 1832 this court laid down the rule as to restitution 
as follows: 


“On the reversal of the judgment, the law raises an obligation 
in the party to the record, who has received the benefit of the er- 
roneous judgment, to make restitution to the other party for what he 
has lost. And the mode of proceeding to effect this object must be 
regulated oceording to circumstances. Sometimes itis done by a writ 
of restitution, without a seire facias, when the record shows the money 
has been paid, and there is a certainty as to what has been lost. In 
other cases, a scire facivs, may be necessary to ascertain what is to be 
restored. (2. Salk. 587, 588. Tidd’s Prac. 936, 1137, 1138.) And no 
doubt circumstances may exist where an action may be sustained to 


recover back the money. (6 Cowen, 297.””) 


+ 
Bank of U.S. vs. Bank of Washington, {} Pet. a. 


Che inherent power of the courts to order restitution upon the 
reversal of an erroneous judgment is discussed and maintained. with 
a full citation of authorities in 


Hiler DS. Hiler. 35 Ohio State. 646, 
IT. 


It avails nothing LO Say that the court below had not jurisdiction 
of the-original cause in which, by reason of an erroneous judgment, 
the property of defendants has been seized and appropriated to the 
use of plaintiff in error. 

If the property seized were in possession of the court by its offi- 
cers, or the money realized therefrom were in the registry of the 
court, the court would very clearly have jurisdiction to dispose ofthe 
property, or the fund, although wrongfully brought into its custody. 

The money realized from the defendants having been taken out 
of the registry of the court and delivered to the plaintiff in error, the 
ceurt has no less jurisdiction over the plaintiff in error, a party to 
this suit, to compel the restitution, than it would have to order resti- 
tution from its own registry, if the money were there. 

This was expressly decided by this court in one of the cases 


already cited, where the original judgment was null and invalid for 


want of jurisdiction. 


Himley vs. Rose, 5 Cranch, 316. 
Same Case, 4 Cranch, 291. 


And these decisions have been followed by this court in a subse- 
quent case where it was held that the court below had no jurisdiction to 
render the judgment. The cause was remanded, 

“ With directions to the district court to cause restitution to be 
made to the appellants of whatever sum of money thev had been 
compelled to pay, under that decree.” 


Morris vs. U. &, Wallace, 580. 


The money under that decree having been collected in full and 
disbursed, the court below was at a loss how to execute the mandate 
of this court, and on subsequent proceedings for «a mandamus this 
court said : 

“ All distributees within the reach of the territorial jurisdiction 
of the court, except the United States, must be required by the pro- 
per order to refund what they have received. If they fail to do so 
they should be dealt with promptly by attachment for contempt. 
This will in no wise interfere with any other remedy to which the 
petitioners may be entitled, except that they cannot be paid twice.” 


Ex parte Morris, et al, Wallace, 607. 


And in a similar suit where it was held that the court helow had no 


) 


jurisdiction whatever. this court said ; 

“ But the fund in this case having been disbursed, a new trial 
would be useless, unless the fund is restored to the registry of the 
court where it was deposited before the decree of disbursement was 
executed. Although the district court has no jurisdiction in such a 
case, still this court has full jurisdiction on appeal to reverse the 
action of that court and to dismiss the proceedings, or in a case 
where a new trial is required, to remand the cause and give direc- 
tions to that effect, and also to direct that a writ of restitution issue 
to the proper parties to cause the fund to be restored to the registry 
of the court from which it was erroneously withdrawn.” | 

And the court below was accordingly directed to award such 
writ of restitution. 


Morvris’s Cotton. 8 Wallace, ol. 


It is quite idle to contend that the court below may not, under 
its inherent powers, issue a writ of restitution vole starily, which it 
would be commanded to issue by this court where the facts were in 
the record showing the necessity for such writ. 

The jurisdiction of the court below to order restitution is there- 
fore abundantly sustained by the authorities including the decisions 
of this court. No other question can be investigated. 


III. 
COSTS. 


No error is assigned on the question of costs. 

The court below certainly had jurisdiction to render judgment 
for the costs pertaining to the motion for, and judgment in restitu- 
tion. The record does not show that any other costs were awarded. 
Every presumption is in favor of the regularity of the proceedings 
in the court below. And the small amount of costs awarded indi- 
‘ates very clearly that the general costs of the action were not taxed 
against plaintiff in error. 

LV. 
MOTION FOR TEN PER CENT PENALTY. 

Defendants in error submit that the questions presented for de- 
cision by plaintiff in error are frivolous, under the repeated decisions 
of this court, and that the writ of error was sued out for delay only. 
They therefore ask that a penalty of ten per cent upon the judgment 
of the court below be imposed upon plaintiff, under the rules of this 
court, in addition to lawful interest upon said judgment. 

CHAS. A. CLARK, 
kor Defendants mn Error. 


NOTICE OF SUBMISSION. 

To tHE NorTrHwesteRN Furet Company. Plaintiffs in Error. or to 
Francis B. Daniels and D. B. Henderson. I'sqs., its attorneys: 
You are ae notified that on Monday, the 16th day of Feb- 

ruary, A. D., 1891, the defendants in error in the above entitled 


action, will submit the same to the Supreme Court of the United 
States, yey the foregoing brief, and the printed record. 


{ /] C0 b GHAS--A-—CLARK, 
VW 


hor Def ndants in Error. 
Service of the pregoing notice and brief accepted and copies 
received this Qbt “= day of January, A. D., 1891. 


Ngee A) e/ Seen | ie 5 A Ree Ay 


For Plaintiff 2 7 seal 


B18 me mnie Mt 


OCTOBER TERM, 1890. 


THE NORTH WESTERN FUEL ) 
COMPANY, 


| 

Plaintiff in. Error. ) 

Vs. | 
I 


No. 1159. 


Gy. BROCK et al, Co-Partners, ete. 


ERROR TO THE UNITED STATES CIRCUIT COURT FOR 
THE NORTHERN DISTRICT OF IOWA. 


MOTION TO ADVANCE. 


(HAS. A, CLARK, for Defe ndants mn krror. 


STATEMENT. 


The record on file in this case shows the following facts: 

The plaintiff in error, a Minnesota corporation, brought this 
action at law February 18th, 1882, to recover from the defendants, 
citizens of lowa, the sum of $1309.50, alleged to be due, under a 
written contract made July 21st, 1881, between the defendants, and 
the What Cheer Land and Coal Company, the benefits of which con- 
tract were assigned by that company to the plaintiff. 

Plaintiff’s declaration does not show whether the What Cheer 
Land and Coal Company is an lowa corporation or not, and does not 
show under the laws of what state or country said corporation is 
organize “d. 

The cause was originally tried in the court below, and the plain- 
tiff in error recovered a verdict and had judgment thereon against 
defendants for $1402.47. Defendants brought the cause to this court 
for review on writ of error, and at the October Term, 1888, the judg- 
ment below was reversed, because it did not “appear affirmatively 
from the record, that the Cireuit Court had jurisdiction.” 

In other words, it did not affirmatively appear from the record, 
that the original parties to the contract were citizens of different 


states, so that as between them a suit thereon might have been 
maintained in the Cireuit Court. 


Brock DS, North Weste rv Fuel C0.. 130 U. ».. 


The mandate of this court upon such reversal having been en- 
tered of record in the court below, the plaintiff in error was given an 
opportunity to amend its declaration showing jurisdictional facts, if 
it could, but failed to do so. 

Thereupon, it having been shown by evidence to the court be- 
low that pending the former appeal the plaintiff in error had col- 
lected from the defendants, on execution, a portion of its judgment, 
and that the sum so collected amounted with six per cent. interest to 

the court below, upon a motion of defendants to that 
effect, awarded them a judgment in restitution for said sum of 
with interest. 

To reverse this judgment in restitution the plaintiff in error 
now brings the cause to this court on writ of error. 

The plaintiff in error did not claim the sum of $5,000 in the 
court below. The judgment against it in the court below is less than 
$1,000. The cause is now in this court under the provisions of the 
Act of February 25th, 1889, Chapter 236, the plaintiff in error seek- 
ing to reverse the judgment below upon the ground that the court 
below had no jurisdiction to render such judgment. 


MOTION. 


Upon the record and the foregoing StLulement of facts the de- 
fendants in error move the court that this cause be advanced, as 
provided for by Rule 32, and be submitted under said rule, and 
Rule 6. 

CHAS. A. CLARK, 


Attorney for Defendants in Erroyr. 


NOTICE OF MOTION. 


To the Northwestern Fuel Company, the above named Plaintiff in Error. 
or 10 Henderson. Hurd, Daniels & Kiesel. its Attorneys : 

You are hereby notified that the foregoing motion in the above 
entitled cause will be submitted to the Supreme Court of the United 
States, by defendants in error in said cause, on the .... day of De- 
cember, A. D. 1890. 

e CHAS. A. CLARK, 


Attorney for Defendants in. Error. 


ACCEPTANCE OF SERVICE. 


Service of the foregoing notice is accepted, and COPY thereof re- 
ceived this .... day of December, 1890. 


Attorneys for Plaintiff in Error. 
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BRITISH QUEEN MINING CO. OF COLORADO VS. B. S. M. CO. 1 


1 Pleas in the Circuit Court of the United States for the District 
of Colorado, Sitting at Denver. 


3e it remembered that heretofore and on, to wit, the 24th day of 
September, A. D. 1883, came Abraham Kline, Charles W. Arny, and 
The Baker Silver Mining Company, by Wells, Smith and Macon, 
Esqrs., their attorneys, and filed in said court their complaint and 
sued out of said court a writ of summons against The British Queen 
Mining Company ; and the said complaint is in words and figures as 
follows, to wit: 


Complaint. 


Tue Unitep States or AMERICA, |. 
State and District of Colorado. — j 


In the Circuit Court of the United States for said District. 


ABRAHAM Kine, CHarces W. Arny, THt BAKER Sinver MIn- 
ING CoMPANY, a Corporation, Plaintiff, 
against 
The British QueeN MiIntna Company oP CoLtorapo, Defendant. 


2 The plaintiffs, complaining of the said defendant, say— 
That said The Baker Silver Mining Company is a corpora- 
tion organized and existing under the laws of the State of Penn- 
sylvania. 
That said plaintiffs are and each of them is a citizen of the State 
of Pennsylvania. 
That said defendant, The British Queen Mining Company, is a 
corporation organized and existing under the laws of the State of 
Colorado and a citizen of the State of Colorado. 
That the matter in controversy herein exceeds the sum.or value 
of five thousand dollars. 
That heretofore, to wit, on the Ist day of August, A. D. 1879, the 
said plaintiffs were possessed of those certain premises known and 
described as the Baker lode, being the same premises designated by 
the surveyor general of the United States for tlie district of Colorado 
as mineral survey number 53, the bounds whereof are as follows, to 
wit: Beginning at a monument on the sammit of Kelso Mountain, 
marked XX, established as an initial point to the survey of the 
Huldah lode, and from which monument Erwin’s Peak bears south 
forty-six degrees twenty-one minutes (46° 21’) west, variation fifteen 
degrees thirty minutes (15° 30’) east, thence south forty-five 
degrees fifty-two minutes (45° 52’) east seven hundred and ninety- 
one (791) feet to the northwest corner of said Baker lode, from 
which Erwin’s Peak bears south fifty-one degrees forty-five min- 
utes (51° 45’) west; running thence north fifty-one degrees (51°) 
east sixteen hundred (1,600) feet to the northeast corner of said 
Baker lode; thence south thirty-nine degrees (39°) east fifty 

3 (50) feet to the southeast corner of said Baker lode; thence 
south fifty-one degrees (51°) west sixteen hundred (1,600) 
1—169 


2 THE BRITISH QUEEN MINING CO. OF COLORADO VS. 


feet to the southwest corner of said Baker lode; thence north 
thirty-nine degrees (39°) west fiftv (50) feet to the place of be- 
ginning, containing one and eighty-four-hundredths (1:84) acres, in 
which said premises the plaintiffs had and have an estate in fee 
simple absolute; and those certain other premises known and de- 
scribed as mining claims numbers one (1), two (2), three (3), four 
(4), five (5), six (6), seven (7), and eight (8) east from the discovery 
and mining claims numbers one (1), two (2), three (3), four (4), five 
(5), six (6), seven (7), and eight (8) west from the discovery on the 
Baker Extension west lode; also those certain other premises known 
as the Baker Fraction lode, being one hundred (100) feet in length, 
more or less, along the vein of the said lode and lying westerly from 
the said Baker lode and between the same and the said Baker Ex- 
tension west lode, all the said premises lying and being contiguous 
and being thirty-three hundred (3,300) feet in length, more or less, 
along the same lode or vein, situate on Kelso Mountain, Argentine 
mining district, in the county of Clear Creek and State of Colorado, 
and being the same premises in the year 1866 and in divers years 
thereafter until on or about the first day of August, A. D. 1879, oc- 
cupied, possessed, and worked by the said plaintiff, The Baker Silver 
Mining Company, in which said last-mentioned mining claims situ- 
ate on said Baker Extension west lode and the said Baker Fraction 
plaintiffs had and have the the right to occupy and possess the same 
by virtue of the location thereof as a mining claim in the public 
domain by divers citizens of the United States and by virtue of 

divers conveyances thereof to the plaintiffs and a compliance 
4 by plaintiffs and their grantors with the acts of Congress, the 

laws of the State of Colorado, and the rules and regulations 
of the said mining district, and by right of the actual prior posses- 
sion thereof by the plaintiffs and their grantors asa mining claim 
in the public domain of the United States; also one certain mill 
site, containing one and seventy-two-hundredths (1.72) acres of land, 
more or less, situate in the town or village of Bakerville, in Argen- 
tine mining district aforesaid, bounded and described as follows, to 
wit: Commencing at a post marked XX in a mound of stones at the 
confluence of Kelso creek and the South Branch of South Clear creek, 
from which a pine twelve (12) inches in diameter bears south sixty- 
nine degrees twenty-two minutes (69° 22’) east twenty-eight (28) feet, 
a pine seven (7) inches in diameter bears south forty-t wo degrees thirty 
minutes (42° 30’) west thirteen and eight-tenths (13.8) feet, Erwin’s 
Peak bears south fourteen degrees (14°) west, variation fifteen degrees 
(15°) east; running thence south fifty-nine degrees one minute 
(59° 1’) east three hundred and sixty-three (363) feet to the north- 
west corner of said mill site, a post; thence north seventy-five de- 
degrees (75°) east two hundred and fifty (250) feet to the northeast 
corner of said mill site; thence south fifteen degrees (15°) east three 
hundred (300) feet to the southeast corner of said mill site; thence 
south seventy-five degrees (75°) west two hundred and fifty (250) 
feet to the southwest corner of said mill site, a post; thence north 
fifteen degrees (15°) west to the, place of beginning, variation on all 
courses 15° 30’, being the same premises described by the surveyor 
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general of the United States for the district of Colorado as mineral 
survey number 54, together with the certain mill, boarding-house, 
shops, stable, and other tenements by the said plaintiff, The Baker 
Silver Mining Company, heretofore erected thereon ; also the 
5 certain premises known as lot number two (2), in block num- 
ber eight (8), in the town of Georgetown, according to the 

official plat thereof, being fifty (50) feet in width, fronting on Hale 
street, and one hundred (100) feet in depth, with the buildings 
erected ihereon; in which said mill site, lot, and premises last 
aforesaid plaintiffs had and have an estate in fee simple absolute. 

And the said plaintiffs being so possessed of the said premises and 
entitled thereunto, the said defendant on, to wit, the Ist day of Au- 
gust, A. D.1879, at the the said district, wrongfully entered therein 
and ousted the plaintiffs and hath ever since wrongfully withheld 
and still withholds from the plaintiffs possession thereof and of the 
whole thereof, with the rents, issues, and profits of the said premises, 
which the plaintiffs say for the time of defendant’s said unlawful 
occupation thereof amounted to one hundred thousand dollars 
($100,000), and in the said mining premises defendant, during such 
unlawful possession of the said premises, committed great waste and 
and mined, extracted, and carried away therefrom divers, to wit, ten 
thousand tons of ores bearing gold, silver, and other precious min- 
erals, of great value, to wit, of the value of one hundred thousand 
dollars ($100,000), to the plaintiffs’ damage in one hundred thou- 
sand dollars ($100,000). 

Wherefore plaintiffs demand judgment against the said defend- 
ant for possession of the said premises and for one hundred thou- 
sand dollars ($100,000), its damages aforesaid, and its costs. 


(Signed) WELLS, SMITH & MACON, 
Plaintiffs’ Attorneys. 


6 (Endorsed :) 1841. C. C. Abraham Kline e¢ al. vs. The 

British Queen Mining Company. Complaint. Filed Sep. 24, 
1883. (Signed) Edward F. Bishop, clerk. Weils, Smith & Macon, 
att’ys for pl’ffs. 


And the said summons is in the words and figures as follows, to 
wit : 


— 


2 THE BRITISH QUEEN MINING CO. OF COLORADO VS. 


feet to the southwest corner of said Baker lode; thence north 
thirty-nine degrees (39°) west fiftv (50) feet to the place of be- 
ginning, containing one and eighty-four-hundredths (1:84) acres, in 
which said premises the plaintiffs had and have an estate in fee 
simple absolute; and those certain other premises known and de- 
scribed as mining claims numbers one (1), two (2), three (3), four 
(4), five (5), six (6), seven (7), and eight (8) east from the discovery 
and mining claims numbers one (1), two (2), three (3), four (4), five 
(5), six (6), seven (7), and eight (8) west from the discovery on the 
Baker Extension west lode; also those certain other premises known 
as the Baker Fraction lode, being one hundred (100) feet in length, 
more or less, along the vein of the said lode and lying westerly from 
the said Baker lode and between the same and the said Baker Ex- 
tension west lode, all the said premises lying and being contiguous 
and being thirty-three hundred (3,300) feet in length, more or less, 
along the same lode or vein, situate on Kelso Mountain, Argentine 
mining district, in the county of Clear Creek and State of Colorado, 
and being the same premises in the year 1866 and in divers years 
thereafter until on or about the first day of August, A. D. 1879, oc- 
cupied, possessed, and worked by the said plaintiff, The Baker Silver 
Mining Company, in which said last-mentioned mining claims situ- 
ate on said Baker Extension west lode and the said Baker Fraction 
plaintiffs had and have the the right to occupy and possess the same 
by virtue of the location thereof as a mining claim in the public 
domain by divers citizens of the United States and by virtue of 

divers conveyances thereof to the plaintiffs and a compliance 
+ by plaintiffs and their grantors with the acts of Congress, the 

laws of the State of Colorado, and the rules and regulations 
of the said mining district, and by right of the actual prior posses- 
sion thereof by the plaintiffs and their grantors asa mining claim 
in the public domain of the United States; also one certain mill 
site, containing one and seventy-two-hundredths (1.72) acres of land, 
more or less, situate in the town or village of Bakerville, in Argen- 
tine mining district aforesaid, bounded and described as follows, to 
wit: Commencing at a post marked XX in a mound of stones at the 
confluence of Kelso creek and the South Branch of South Clear creek, 
from which a pine twelve (12) inches in diameter bears south sixty- 
nine degrees twenty-two minutes (69° 22’) east twenty-eight (28) feet, 
a pine seven (7) inches in diameter bears south forty-t wo degrees thirty 
minutes (42° 30°) west thirteen and eight-tenths (13.8) feet, Erwin’s 
Peak bears south fourteen degrees (14°) west, variation fifteen degrees 
(15°) east; running thence south fifty-nine degrees one minute 
(59° 1’) east three hundred and sixty-three (363) feet to the north- 
west corner of said mill site, a post; thence north seventy-five de- 
degrees (75°) east two hundred and fifty (250) feet to the northeast 
corner of said mill site; thence south fifteen degrees (15°) east three 
hundred (300) feet to the southeast corner of said mill site; thence 
south seventy-five degrees (75°) west two hundred and fifty (250) 
feet to the southwest corner of said mill site, a post; thence north 
fifteen degrees (15°) west to the, place of beginning, variation on all 
courses 15° 30’, being the same premises described by the surveyor 
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general of the United States for the district of Colorado as mineral 
survey number 54, together with the certain mill, boarding-house, 
shops, stable, and other tenements by the said plaintiff, The Baker 
Silver Mining Company, heretofore erected thereon ; also the 
5 certain premises known as lot number two (2), in block num- 
ber eight (8), in the town of Georgetown, according to the 

official plat thereof, being fifty (50) feet in width, fronting on Hale 
street, and one hundred (100) feet in depth, with the buildings 
erected thereon; in which said mill site, lot, and premises last 
aforesaid plaintiffs had and have an estate in fee simple absolute. 

And the said plaintiffs being so possessed of the said premises and 
entitled thereunto, the said defendant on, to wit, the Ist day of Au- 
gust, A. D. 1879, at the the said district, wrongfully entered therein 
and ousted the plaintiffs and hath ever since wrongfully withheld 
and still withholds from the plaintiffs possession thereof and of the 
whole thereof, with the rents, issues, and profits of the said premises, 
which the plaintiffs say for the time of defendant’s said unlawful 
occupation thereof amounted to one hundred thousand dollars 
($100,000), and in the said mining premises defendant, during such 
unlawful possession of the said premises, committed great waste and 
and mined, extracted, and carried away therefrom divers, to wit, ten 
thousand tons of ores bearing gold, silver, and other precious min- 
erals, of great value, to wit, of the value of one hundred thousand 
dollars ($100,000), to the plaintiffs’ damage in one hundred thou- 
sand dollars ($100,000). 

Wherefore plaintiffs demand judgment against the said defend- 
ant for possession of the said premises and for one hundred thou- 
sand dollars ($100,000), its damages aforesaid, and its costs. 


(Signed) WELLS, SMITH & MACON, 
Plaintiffs’ Attorneys. 


6 (Endorsed :) 1841. C. C. Abraham Kline et al. vs. The 

British Queen Mining Company. Complaint. Filed Sep. 24, 
1883. (Signed) Edward F. Bishop, clerk. Weils, Smith & Macon, 
att’ys for pl’ffs. 


And the said summons is in the words and figures as follows, to 
wit : 
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Summons. 


UniTep STates oF AMERICA, | a 
District of Colorado, gan 


In the Circuit Court of the United States for the District of Colorado. 


ABRAHAM KLINE, CHARLES W. ARNY, ) 


Tae Baker Sitver Mintnc Com- | Complaint. Filed in the 
PANY, Plaintiffs, | Clerk’s Office this 24th 
versus ( day of September, A. D. 
Tue BritTisH QUEEN MINING CoMPAXY, 1883. 
Defendant. 


The President of the United States of America to the British Queen 

Mining Company, Greeting : 

You are hereby notified that an action has been broug!t in said 

court by Abraham Kline, Charles W. Arny, the Baker Silver 
7 Mining Company, plaintiffs, against you as defendant, to re- 

cover the possession of certain specific real property situate 
in Argentine mining district, county of Clear Creek and State of 
Colorado, to wit, the Baker lode; also mining claims numbers one 
(1), two (2), three (3), four (4), five (5), six (6), seven (7), and eight (8) 
ast from the discovery ; also mining claims numbers one (1), two 
(2), three (3), four (4), five (5), six (6), seven (7), and eight (8) west 
from the discovery, on the Baker Extension west lode; also the 
Baker Fraction lode; also one certain mill site situate in the town 
or village of Bakersville: also Jot two (2), in block eight (8), in the 
town of Georgetown, and also the sum of $100,000.00 damages, for 
the rents, issues, and profits of said premises and for committing 
great waste, and for mining, extracting, and carrying away large 
quantities of ore and mineral from said premises, as more fully set 
forth and described in the complaint filed herein and to which ref- 
erence is here made, and for the costs of this suit. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (ex- 
clusive of the day of service) after this summons shall be served on 
you, if such service shall be made within the county of Arapahoe; 
otherwise within forty days from the day of service, and if you fail 
so to do the said plaintiffs will take judgment against you by de 
fault, according to the prayer of the said complaint, and will apply 
to the court for the relief demanded therein. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 

eourt, at the city of Denver, in said district, this 24th day of 
) September, A. D. 1883, and of the Independence of the United 
States the 108th year. 


[Seal U. S. Cir. C’t.] 
(Signed) | EDWARD F. BISHOP, Clerk. 
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Proof of Service. 


Unirep STaTes OF AMERICA, |. 
District of Colorado, ate 
DENVER, Sept. 26th, A. D. 1883. 

I hereby certify that I received the within writ on the 24th day 
of September, A. D. 1883, and that I served the same upon the said 
defendant, The British Queen Mining Company, by delivering a 
true copy thereof to Peter Yost, the general agent, cashier, and pay- 
master of said defendant, at the county of Clear Creek, in said dis- 
trict, which is the county in which the principal business of said 
defendant is carried on, on the 25th day of September, A. D. 1883. 

This writ therefore returned executed, as the law directs, this 25th 
day of September, A. D. 1883. 

(Signed) WALTER A. SMITH, Marshal, 
By JOHN W. BELCHER, 
Deputy Marshal. 


(Endorsed :) Gen. No. 1341. Circuit court of the United States for 
the district of Colorado. Abraham Kline et al., plaintiffs, versus The 
British Queen Mining Company, defendant. Summons. Filed this 
26 day of Sept’r, A. D. 1883. (Signed) Edward F. Bishop, clerk, by 
Ff. W. Tupper, deputy clerk. Wells, Smith & Macon, of Denver, 
attorneys for plaintiffs. 


9 And afterwards and on, to wit, the 3rd day of November, 
A. D. 1883, came the said defendant, by Charles C. Post, Esq,, 
its attorney, and filed in said court and in said cause its answer to 
the complaint herein. 
And the said answer is in words and figures as follows, to wit: 


Answer. 


Tue Unfrep SraTes OF AMERICA, | 
State and District of Colorado. | 


In the Circuit Court of the United States forthe District of Colorado. 


ABRAHAM Kuine & CHarRLes ARNEY and THe BAKER SILVER ) 
MininG Company, Plaintiffs, q 


vs. 
Tue British QUEEN MINING Company or CoLtorapo, Defendant. 


The defendant, answering the complaint of the plaintiffs, denies— 

I. That the Baker Silver Mining Company is a corporation 
organized & existing under the laws of the State of Pennsylvania 
or under any law, and denies that said Baker Silver Mining Com- 
pany has any existence whatever, and denies that said pretended 
corporation plaintiff is a citizen of the State of Pennsylvania or of 
any State or at all. 


6 THE BRITISH QUEEN MINING CO. OF COLORADO VS. 


10 II. Defendant admits that previous to the second day of 

August, A. D. 1879, said corporation plaintiff had an estate 
in fee simple absolute in and to the Baker Lode mining claim survey 
lot No. 53, as set forth in said complaint, but denies that said cor- 
poration plaintiff since last said date have had any right or title or 
possession or right of possession in or to said Baker lode survey lot 
No. 53. 

III. Admits that prior to the second day of August, 1879, said 
corporation plaintiff was possessed of those certain premises de- 
scribed as the Baker Extension lode and the Baker Fraction lode, 
as set forth in said complaint, but denies that since last said date 
said corporation plaintiff has ever had any right or title or posses- 
sion or right of possession in or to said Baker Extension lode or 
Baker Fraction lode or any part thereof. 

IV. Admits that prior to the 2d day of August, 1879, said cor- 
poration plaintiff was possessed of the mill-site property deseribed 
in said complaint as survey lot No. 54, as set forth in said com- 
plaint, but denies that — any time since last said date the said cor- 
poration plaintiff has had any right or title or possession or right 
of possession in or to said survey lot No. 54 or any part thereof. 

V. Admits that prior to the second day of August, 1879, said cor- 
poration plaintiff was possessed of that certain lot No. 2, in block 
No. 8, of the town of Georgetown, as described in said complaint, 
but denies that at any time since last said date the said corporation 
plaintiff has had any right, title, or possession or right of possession 
in er to said lot No. two, in block No. 8, of Georgetown or any part 

thereof. 
1] VI. Denies that on the Ist day of August, A. D. 1879, or 

at any other time (except as hereinafter set forth) entered 
into said premises; and denies the ouster of said plaintiffs from said 
premises; and denies the withholding of said premises from said 
plaintiffs (except as hereinafter set forth); and denies that there has 
been rents, issues, & profits arising from said premises in the sum of 
$100,000.00 or in any sum or at all; and denies the commission of 
waste in any degree upon said premises or at all; & (except as here- 
inafter stated) denies the mining and carrying away of ores from 
said premises; and denies that the plaintiff has been damaged in 
the sum of $100,000.00 or in any sum or at all. 

For a second & further defence the defendant alleges that the 
plaintiffs Abraham Kline and Charles Arney never at any time or 
in any manner had and still do not have any right, title, or interest, 
claim or demand, possession or right of possession in or to the said 
premises or any part thereof. 

And for a third and further defense the defendant alleges: 

I. That on the second day of August, A. D. 1879, the Baker Silver 
Mining Company, one of the plaintiffs above named, ceased to exist 
as a corporation, and from last said date hitherto ceased to exercise 
and use any and all rights, privileges, & franchises which heretofore 
pertained to said Baker Silver Mining Company. 

IT. That heretofore, to wit,on the second day of August, A. D. 
1879, the defendant’s grantors became and were possessed of the 
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Baker lode, the same premises described in plaintiffs’ complaint as 
survey lot number 53 and every part thereof, and also the certain 
mill site described in said complaint as mineral survey No. 54 and 

every part thereof, and also said lot described in said com- 
12 plaint as lot No. 2,in block No. 8, of Georgotown, and ac- 

quired an estate therein and thereto in fee simple absolute, 
and that as to said Baker Extension lode and said Baker Fraction 
lode deseribed in said complaint, the defendant’s said grantors on 
the date last aforesaid became possessed of and acquired the same 
right of possession and title thereto and therein as the said corpora- 
tion plaintiff had and held on said second day of August, A. D. 
1879, and prior thereto. 

III. That said defendant’s grantors, upon said second day of 
August, A. D. 1879, became seized of all of said premises described 
in said complaint, and claimed the right and title thereto by pur- 
chase and by conveyance thereof through the said corporation 
plaintiff, and under such purchase and conveyance the defendant’s 
said grantors went into possession of all of said premises upon said 
second day of August, A. D. 1879, and worked, mined, and occupied 
the same aud every part thereof until the first day of April, A. D. 
1882. 

[V. That on said first day of April, A. D. 1882, the defendant 
became possessed of all of said premises by purchase and convey- 
ance thereof by means of deeds of conveyance through said corpo- 
ration plaintiff and its grantees, and the defendant upon said Ist 
day of April, A. D. 1882, under said several deeds of conveyance, 
entered into the possession of all of said premises and has ever 
since held, occupied, and enjoyed the same. 

V. That the defendant holds and is possessed of an estate in all 
of said premises (except the said Baker Extension lode and the 
Baker Fraction lode) in fee simple absolute. 

W here- defendant demands Judgment for its costs. 

(Signed) CHAS. C. POST, 
Att'y for Defendant. 


13 (Endorsed:) No. 13841. Kline & Arney and Baker S. M. 

Co. vs. The British Queen 8. M. Company. Answer. Filed 
Nov. 3, 1883. (Signed) Edward F. Bishop, clerk. Chas. C. Post, 
Georgetown, Colo., att’y for def’t. 


And afterwards and on, to wit, the 6th day of November, A. D. 
1885, came again the said plaintiffs, by their attorneys aforesaid, and 
filed in said court and in said cause their replication to the answer 
heretofore filed herein. 


And the said replication is in words and figures as follows, to wit: 


Gira eceieatinlnsaateadantnnnronateatienammmalaaiemaan 
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Replication. 
In the Circuit Court of the United States for the District of Colorado. 


ABRAHAM KLINE ef als. 
VETSUS 
THe British QuEEN MINING CoMPANY. 


The plaintiffs, for replication to the third defense in the answer of 
the said defendant contained, denies that at the time in the said third 
defense mentioned or at any time the said defendant or its grantors 
became or were possessed of the said Baker Lode or the certain mill 
site in the comp aint describe : or any part thereof or the said lot 

two (2), in block eight (8), in Georgetown, or acquired any es- 
14 tate the ‘rein or in or to ie said Baker Fraction lode. 

Admit that at or about the time in the said answer men- 
tioned the said defendant’s grantors began to claiin title to the said 
premises by purchase and convevance thereof through the said cor- 
poration plaintiff and not otherwise, but deny that the said defend- 
ant’s grantors or any of them in fact acquired any rightor title to 
the said premises through the said corporation plaintiif or otherwise. 

Deny that any such conveyance to the defendant’s grantors or any 
of them was ever made by the said corporation plaintiff. 

Deny that defendant’s grantors or any of them ever made any 
purchase of the said premises or my part thereof from the plaintiff 
corporation. 

Deny that defendant’s grantors entered into possession of the said 
premises under any such pretended purchase or conveyance as in the 
said third defense mentioned. 

Avers, on the contrary, that the entry of defendant’s grantors into 
said premises was of their own wrong. 

Denies that defendant became possessed of the said premises by 
means of any deeds of conveyance through the corporation plaintiff 
or its grantees. Denies that any such conveyance by the plaintiff 
corporation was ever made. 

Denies that defendant is possessed of any estate whatsoever in the 
suid premises in fee simple absolute or otherwise. 


(Signed) WELLS, SMITH ann MACON, 
Plaintiffs’ Ait’ys. 


15 (Endorsed :) 1841. Abraham Kline et al. vs. The British 
Queen Mining Company. Replication to 3rd defense. Filed 
Nov. 6, 1883. (Signed) Edward F. Bishop, clerk. 


And afterwards and on, to wit, the 26th day of June, A. D. 1884, 
the same being one of the regular juridical days of the May term, 
A. D. 1884, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 
in said court and in sald cause, to wit: 
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Order. Judgment. 


ABRAHAM KLINE, CHARLES W. ARNY, ) 
Tue Baker Sirver Minina Com- | 1341. Action for Possession 
PANY > Of Specific Real Property - 
v8. | and for Damages. 
Tue British QUEEN MINING CoMPANY. } 


At this day come the said plaintiffs, by Thomas Macon, Esq., 
their attorney, and the said defendant, by C. C. Post, Esq., its attorney, 
also comes. 

And this cause now coming on to be tried by the court without a 
jury, pursuant to a written stipulation thereto herein filed, and the 
court having heard the evidence produced herein and the arguments 
of counsel, the said defendant moves the court for judgment of 
nonsuit as to the said plaintiffs, Abraham Kline and Charles W. 
Arny. 

And the said plaintiffs, Abraham Kline and Charles W. 

16 Arny, now here in open court consenting thereto, it is con- 

sidered by the court that as to the matters and things alleged 

in the said complaint herein by the said plaintiffs, Abraham Kline 

and Charles W. Arny, the said defendant go hence hereof without 
day. 

And thereupon the court doth find the issues herein joined for 
the said plaintiff, The Baker Silver Mining Company, and against 
the said defendant, and that the said plaintiff is the owner of and 
entitled to the possession of the premises described in the complaint. 

Wherefore, on motion of the said plaintiff, it is ordered by the 
court that judgment be entered herein in favor of the said plaintiff, 
The Baker Silver Mining Company, and against the said defendant 
for the possession of the premises described in the complaint and the 
said plaintiff's costs,to be taxed ; and let execution herein be stayed 
for twenty days from this day. . 


And thereupon and on the same day, to wit, the 26th day of June, 
A. D. 1884, judgment was duly entered against the said defendant 
in the judgment book of said court, in pursuance of the statutes and 
rules of court. 

And the said judgment is in words and figures as follows, to wit: 


Judgment. 
= ry > » ‘eR S np \ NING 'OM- o 
17 fur Baker Sinver Mrinina Cow- | 1941. Action Ox Dem 
PANY, Impleaded with Abraham | session of Specific 
at . sess 2111 
Kline and Charles W. Arny, , Presents snd 
vc é 


Us. ; 
Mm ' for Damages. 
ue British QUEEN MINING CoMPANY. oe 
Ou this 26th day of June, A. D. 1884, the same being one of the 
regular juridical days of the May term, A. D. 15884, of said court, 
there being present the Honorable Moses Hallett, district judge— 
2—169 


ce 
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It is considered by the court that the said plaintiff, The Baker 
Silver Mining Company, do have and recover of and from the said 
defendant possession of the property, lands, and tenements in said 
complaint described, to wit, the Baker lode, being the same prem- 
ises designated by the surveyor general of the United States for the 
district of Colorado as mineral survey number 53, the bounds 
whereof are as follows, to wit: Beginning at a monument on the 
summit of Kelso mountain, marked XX, established as an initial 
point to the survey of the Huldah lode, and from which monument 
Erwin’s Peak bears south fortv-six degrees twenty-one minutes (46° 
21’) west, variation fifteen degrees thirty minutes (15° 30’) east; 
thence south forty-five degrees fifty-two minutes (45° 52’) east seven 
hundred and ninety-one (791) feet to the northwest corner of said 
Baker lode, from which Erwin’s Peak bears south fifty-one degrees 
forty-five minutes (51° 45’) west, running thence north fifty-one 
degrees (51°) east sixteen hundred (1,600) feet to the northeast cor- 
ner of said Baker lode; thence south thirty-nine degrees (39°) east 

fifty (50) feet to the southeast corner of said Baker lode; 
18 thence south fifty-one degrees (51°) west sixteen hundred 

(1,600) feet to the southwest corner of said Baker lode; thence 
north thirty-nine degrees (39°) west fifty (50) feet to the place of 
beginning, containing one and eighty-four hundredths (1.84) acres ; 
also those certain other premises: known and described as mining 
claims numbers one (1), two (2), three (3), four (3), five (5), six (6), 
seven (7), and eight (8) east from the discovery and mining claims 
numbers one (1), two (2), three (3), four (4), five (5), six (6), seven 
(7), and eight (8) west from the discovery on the Baker Extension 
west lode; also those certain other premises known as the Baker 
Fraction lode being one hundred (100) feet in length, more or less, 
along the vein of the said lode and lying westerly from the said 
Baker lode, and between the same and the said Baker Extension 
west lode, all the said premises lying and being contiguous and 
being thirty-three hundred (3,300) feet in length, more or less, along 
the same lode or vein situate on Kelso mountain, Argentine mining 
district, in the county of Clear Creek and State of Colorado; also 
one certain mill site containing one and seventy-two hundredths 
(1.72) acres of land, more or less, situate in the town or village of 
Bakerville, in Argentine mining district aforesaid, bounded and 
described as follows, to wit: Commencing at a post, marked XX, in 
a mound of stones at the confluence of Kelso creek and the south 
branch of South Clear creek, from which a pine twelve (12) inches in 
diameter bears south sixty-nine degrees twenty-two minutes (69° 22’) 
east twenty-eight (28) feet, a pine seven (7) inches in diameter bears 
south forty-two degrees thirty minutes (42° 30’) west thirteen and 
eight-tentls(13.8) feet, Erwin’s Peak bears south fourteen degrees (14) 

west, variation fifteen degrees (15) east, running thence south 
19 fifty-nine degrees one minute (59° 1’) east three hundred and 

sixty-three (363) feet to the northwest corner of said mill site, 
a post; thence north seventy-five degrees (75°) east two hundred 
and fifty (250) feet to the northeast corner of said mill site; thence 
south fifteen degrees (15°) east three hundred (300) feet to the south- 
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east corner of said mill site; thence south seventy-five (75°) degrees 
west two hundred and fifty (250) feet to the southw est corner of said 
mill site,a post; thence north fifteen degrees (15°) west to the place 
of beginning, variation in all courses 15° 30’ east, being the same 
premises described by the surveyor general of the United States for 
the district of Colorado as mineral survey number 54; together 
with the certain mill, boarding-house, shops, stable, and other tene- 
ments by the said plaintiff The Baker Siiver Mining Qompany, 
heretofore erected thereon; also the certain premises known as lot 
number two (2), in block number eight (8), in the town of Georgetown, 
according to the official plat thereof, being fifty (50) feet in width 
fronting on Hale street and one hundred (100) feet in depth, with 
the buildings erected thereon, and that the said plaintiff, The Baker 
Silver Mining Company, have a writ of possession therefor. 

[t is further considered by the court that the said plaintiff, The 
Baker Silver Mining Company, do have and recover of and from 


. the said defendant its costs by it in this behalf laid out and ex- 


pended, to be taxed, and have execution therefor twenty days from 
this day. 


20 And afterwards and on, to wit, the 18th day of Octeber, 
A. D. 1884, the same being one of the regular juridical days 
of the October term, A. D. 1884, of said court—present, the Hon- 
orable Moses Hallett, district judge—tlhe following proceeding was 
had and entered of record in said court and in said cause, to wit: 


Order. Judgment Vacated. 


ABRAHAM Kune, CHarLes W. Anny, Tot) 1341. Action for Pos- 
BAKER SILVER MINING COMPANY | session of Specific 
v8. ' Real Property and 

Tue British QUEEN MINING CoMPANY. for Damages. 


At this day comes the said defendant, by C. C. Pust, Esq., its at- 
torney, and moves the court that the judgment lately had herein 
be vacated and a new trial herein be had. 

And it now appearing to the court that the taxed costs herein 
have been fully paid and discharged by the said defendant, there- 
fore it is ordered that the judgment lately, and on the 26th cay of 
June, A. D. 1884, had therein be vacated and for naught held, and 
that a new trial of the issues herein joined be had, pursuant to the 
statute in such case made and provided. 


And afterwards and on, to wit, the 8th day of May, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, 
district judge—the following proceeding was bad and entered of 
record in said court and in said cause; to wit: 
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21 Order. Cause Continued. 


ABRAHAM KLINE et al. ) 194l. Action for Pos- 
Us. +» session of Specific Real 
Tue British QueeN Mrisixc Company.) Property, &e. 


At this day, upon stipulation filed herein, it is ordered by the 
court that this cause stand continued. 


And afterwards and on, to wit, the 13th day of November, A. D. 
1886, the same being one of the regular juridical days of tiie No- 
vember term, A. D. 1886, of said court—present, the Honorable 
Moses Hallett, district judge—the following further proceeding was 
had and entered of record in said court and in said cause, to wit: 


Order. Trial. 


THEeEBAKER SILVER MINING sis ahd! ogo Action for Posses- 
vs. » sion of Specific Real Prop- 
Tue British QueeEN Mintna Company.) erty and for Damages. 


r 


At this day comes the said plaintiff, by J. G. Taylor, Esq., its 
attorney, and the said defendant, by F. W. Hankey, Esgq., its attor- 
ney, also comes. 

And this cause now coming on to be tried by the court without a 
jury, pursuant to a written stipulation thereto herein filed, the hear- 
ing of the evidence herein Is continued to the hour of adjournment. 


22 And afterwards and on, to wit, the 26th day of Nevember, 

A. D. 1886, the same being one of the regular juridical days 
of the November term, A. D. 1886, of said court—present, the 
Honorable Moses Hallett, district judge—the following further pro- 
ceeding was had and entered of record in said court and in said 
cause, to wit: 


Order. Trial Continued. 


Tae Baker SItverR Mintxnc Company) 1341. Action for Posses- 
| rR. . sion of Specific Real Prop- 
Tue Barris Queen Mininc Company.) erty and for Damages. 


At this day come again the said parties, by their attorneys re- 
spectively. 

And thereupon the hearing of the evidence herein is resumed, 
and the court, having heard the evidence produced herein and the 
arguments of counsel, doth take the same under advisement. 


And afterwards and on, to wit, the 27th day of November, A. D. 
1886, the same being one of the regular juridical days of the No- 
vember term, A. D. 1886, of said court—present, the Honorable 
Moses Hallett, district juadge—the following further proceeding was 
had and entered of record in said court and in said cause, to wit: 


a selameeeeteeaineemiteeneenmtaeamti enna rieanenernatnetianene ened oii amen, samen mana te 
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Order. Judgment. 


THe BAKER Sttver Minina Company ) 1341. Aetion for Posses- 


vs. sion of Specific Real Prop- 
THe British QUEEN MiIntnG Company.) erty and for Damages. 
23 At this day come again the said parties, by their attorneys 


respectively. 

And this cause having heretofore come on to be tried by the 
court without a jury, pursuant to a written stipulation thereto 
herein filed, and the court having heard the evidence produced 
herein and the arguments of counsel, and having taken the same 
under advisement, and being now sufficiently advised in the prem- 
ises, the court doth find the issues herein joined for the said plaintiff, 
The Baker Silver Mining Company,and against the said defendant, 
and that the said plaintiff, The Baker Silver Mining Company, is 
the owner of and entitled to the possession of the premises in the 
complaint deseribed. 

And thereupon the said defendant moves the court for judgment 
of nonsuit as to the said plaintiffs, Abraham Kline and Charles W. 
Arny. 

And the said plaintiffs, Abraham Kline and Charles W. Arny, 
now here, in open court, consenting thereto, it is considered by the 
court that as to the matters and things in the said complaint herein 
alleged by the suid plaintiffs, Abraham Kline and Charles W. Arny, 
the said defendant go hence hereof without day. 

Wherefore, on motion of the said plaintiff, it is ordered by the 
court that judgment be entered herein in favor of the said plaintiff, 
The Baker Silver Mining Company, and against the said defendant 
for the possession of the premises as in tire complaint herein de- 
scribed and the said plaintiff’s costs, to be taxed. 

And day until thirty (50) days from this day is allowed the 
said defendant to file herein its bill of the exceptions reserved by 1t 
upon the trial of the issues herein joined. 


24 And thereupon and on the same day, to wit, the 27th day 

of November, A. D. 1886, judgment was duly entered against 

the said defendant in the judgment book of said court, in pursuance 
of the statutes and rules of court. 

And the said judgment is in words and figures as follows, to wit: 


Judgment. 
Tue Baker SItverR MINING 
COMPANY 1341. Action for Possession of Spe- 
vs. cific Real Property and for Dam- 
THe British QUEEN MINING ages, 
COMPANY. 


At this day comes the said plaintiff, by Wells, McNeal and Tay- 
lor, its attorneys, and the said defendant, by Frederick W. Hankey, 
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its attorney, also comes; and the issues joined herein coming on to 
be tried by the court without a jury, in pursuance of the stipula- 
tion, in writing, of the parties filed herein, the court, having heard 
evidence produced as well by the said plaintiff as by the said de- 
fendant to maintain the issues joined herein, doth find the said 
issues for the said plaintiff, and that the said plaintiff, on the first 
day of August, A. D. 1879, was possessed of those certain premises 
known and described as “the Baker lode,” designated by the sur- 
veyor general of the United States for the district of Colorado as 
mineral survey number fifty-three (53), the bounds whereof are as 
follows, to wit: Beginning at a monument on the summit of Kelso 
Mountain marked “ XX,” established as an initial point to the survey 
of the “ Huldah lode,” and from which s;onument Erwin’s Peak 
bears south forty-six degrees twenty-one minutes (46° 21’) west, 
variation fifteen degrees thirty minutes (15° 30’) east; thence 
25 south forty-five degrees fifty-two minutes (45° 52’) east seven 
hundred and ninety-one (791) feet to the northwest corner of 
suid Baker lode, from which Erwin’s Peak bears south fifty-one de- 
grees forty-five minutes (51° 45’) west; running thence north fifty- 
one degrees (51°) east sixteen hundred (1,600) feet to the northeast 
corner of said Baker lode; thence south thirty-nine degrees (39°) 
east fifty (50) feet to the southeast corner of said Baker lode ; thence 
south fifty-one (51°) degrees west sixteen hundred (1,600) feet to the 
southwest corner of said Baker lode; thence north thirty-nine de- 
grees (39°) west fifty (50) feet to the place of beginning, containing 
one and eighty-four hundredths (1.84) acres; * * * also those 
certain other premises known and described as mining claims num- 
bers one (1), two (2), three (3), four (4), five (5), six (6), seven (7), 
and eight (8) east from the discovery, and mining claims numbers one 
(1), two (2), three (3), four (4), five (5), six (6), seven (7), and eight 
(8) west from the discovery on the Baker Extension west lode; also 
those certain other premises known as the Baker Fraction lode, 
being one hundred (100) feet in length, more or less, along the vein of 
the said lodeand lying westerly from thesaid Baker lode and between 
the same and the said Baker Extension west lode, all the said premises 
lying and being contiguous and being thirty-three hundred (3,300) 
feet in length, more or less, along the same lode or vein, situate on 
Kelso Mountain, Argentine mining district, in the county of Clear 
Creek and State of Colorado, and being the same premises in the 
year A. D. 1866 and in divers years thereafter until on or about 
the first day of August, A. D. 1879, occupied, possessed, and worked 
by the said plaintiff, The Baker Silver Mining Company ; 
26 also one certain mill site containing one and seventy-two 
hundredths (1.72) acres of land, more or less, situate in the 
town or village of Bakerville, in Argentine mining district afore- 
said, bounded and described as follows, to wit: Commencing at a 
post, marked X X,ina mound of stones at the confluence of Kelso creek 
and the south branch of south Ciear creek, from which a pine twelve 
(12) inches in diameter bears south sixty-nine (69°) degrees twenty- 
two (22’) minutes east twenty-eight (2S) feet, a pine seven (7) inches 
in diameter bears south forty-two degrees thirty minutes (42° 30’) 
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west thirteen and eight-tenths (13.8) feet, Erwin’s Peak bears south 
fourteen degrees (14°) west, variation fifteen degrees (15°) east; run- 
ning thence south fifty-nine degrees one minute (59° 1’) east three 
hundred and sixty-three (363) feet to the northwest corner of said 
mill site, a post; thence north seventy-five degrees (75°) east two 
hundred and fifty (250) feet to the northeast corner of said mill site ; 
thence south fifteen degrees (15°) east three hundred (300) feet to 
the southeast corner of said mill site; thence south seventy-five de- 
grees (75°) west two hundred and fifty (250) feet to the southwest 
corner of said mill site, a post; thence north fifteen degrees (15°) 
west to the place of beginning, variation in all courses fifteen (15°) de- 
grees thirty (80’) minutes east, being the same premises designated by 
the surveyor general of the United States for the district of Colorado 
as mineral survey number fifty-four (54), together with the certain 
mill, boarding-house, shops, stable, and other tenements by the said 
plaintiff, The Baker Silver Mining Company, heretofore erected 
thereon ; also the certain premises known as lot number two (2), in 
block number eight (8),in the town of Georgetown, according to the 
official plat thereof, being fifty (50) feet in width fronting 
27 on Hale street and one hundred (100) feet in depth, with the 
buildings erected thereon, being the same premises in the 
complaint mentioned. | 
And the court doth also find that the said plaintiff, at the time in 
the said complaint mentioned, to wit, on the first day of August, A. 
D. 1879, had and still hath an estate in fee simple absolute in and 
to the said “the Baker lode” and in and. to the said mill site and 
in and to the said lot two (2), in block eight (8), in the town of 
Georgetown, as above described, and that in and to the several 
claims aforesaid upon the said Baker Extension west lode and in 
and to the said Baker Extension west lode and in and to the 
said Baker Fraction lode the said plaintiff at the time aforesaid 
had and at the institution of its said suit had and still hath the 
right to occupy and possess the same by virtue of the location 
thereof as mining claims in the public domain of the United States 
by divers citizens of the United States and by virtue of divers con- 
veyances thereof to the plaintiff and compliance by the plaintiff and 
its grantors with the acts of Congress and the laws of the State of 
Colorado and the rules and regulations of the said mining district 
and the actual prior possession thereof by the plaintiff and its grant- 
ors as a mining claim in the public domain of the United States, 
and that defendant is guilty of the ouster of the plaintiff therefrom 
and of the unlawful withholding of the said premises, as in the com- 
plaint alleged, and that plaintiff by reason thereof hath sustained 
damages in one cent. 
Wherefore it is considered by the court that the said plaintiff do 
have and recover froin the said defendant the said premises, with 
theappurtenances, as above described,and the sum of one cent, 
28 its damages aforesaid, in form aforesaid assessed, together 
with its costs in this behalf expended, taxed at — dollars, and 
that a writ of possession issue to the marshal directing him to put 
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the said plaintiff into immediate possession of the said premises, 
and let execution issue for the said damages and costs. 


And afterwards and on to wit, the 4th day of January, A. D. 
1887, came again the said defendant, by its attorney aforesaid, and 
filed in said court and in said cause its bill of the exceptions re- 
served by it upon the trial of the issues herein joined. 

And the said bill of exceptions is in words and figures as follows, 
to wit: 

Bill of Exceptions. 


UniteD States OF AMERICA, | 
State and District of Colorado. | 


In the Circuit Court of the United States for said District. 


ABRAHAM KLINkE, CHARLES ARNEY, THE BAKER SILVER 
Minina Company, a Corporation, Plaintiffs, 


v8. > Ejectment. 
THe British QueEN MINING CoMPANY OF COLORADO, | 
Defendant. 
29 Be it remembered that said cause coming on for trial at 


the November term, A. D. 1886, of said court, the parties 
thereto, by their respective counsel, filed their stipulation in writing 
waiving a jury trial; and thereupon trial was had to the court with- 
out a jury. 

Be it further remembered that on the trial of this cause, in this 
term, the defendant gave in evidence on his behalf as follows—that 
is to say: 

A certified copy of a judgment rendered by the district court of 
Colorado in and for the first judicial district, sitting in the county 
of Clear Creek, which certified copy was in the following words and 
figures as follows, to wit: 


“Srate or CoLoRAbo, me 
’ . ~ - gs: 


“Tn Vacation before January Term. 


“ Pleas in the district court of the first judicial district of the State 
of Colorado in and for the county of Clear Creek, in vacation, be- 
fore the January term, 1880, to wit, on the 9th day of July, A. D. 
1879. 

“CHARLES W. Barts, Plaintiff, 
vs. | 
“ BAKER SILVER MINING Company, Defendant. 


“Be it remembered that heretofore, to wit,on July 9th, A. D. 
1879, proceedings were had in the above-entitled cause and entered 
of record in said court as follows, to wit: 
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30 “In Vacation before January Term, 1880. 


“CHarRLes W. Berrts, Plaintiff, 
vs. 2160. 


-“ Baker SILVER Mintna Company, Defendant. 
‘Judgment by Default by Clerk. 


“In this action, the defendant having been regularly served with 
process and the legal time for answering plaintiffs’ complaint herein 
having expired and no answer or demurrer thereto having been 
filed, the default of the said defendant in the premises having been 
duly entered according to law, now, at this day, an application of said 
plaintiff, by Jacob Fillius, Esq., his attorney, to the clerk, judgment 
is entered in accordance with the prayer of said complaint. 

“ Wherefore, by reason of the law and the premises aforesaid, it is 
ordered, adjudged, and decreed that Charles W. Betts, plaintiff, do 
have and recover from the said defendant, The Baker Silver Mining 
Company, the sum of four thousand two hundred twenty-nine and 
fy ($4,229.33) dollars with legal interest thereon, together with 
plaintiffs’ costs and disbursements incurred in this action, amount- 
ing to the sum of 11.84. 

“ Entered July 9th, 1879. 


“Afterwards, to wit, at the January term, A. D. 1880, of said court, 
there being present— 

“Hon. Thomas Mitchell, jpdge; H. M- Orohood, district attor- 
attorney; T. Jeff. Watts, sheriff; H. H. Atkins. 


ol “ Proceedings were had in said cause and entered of record 
in said court on, to wit, the Sth day of January, as follows, to 
wit: 


“CHARLES W. Berrs ) 
v8. / 2 l 60. 
“Baker S. M. Company. } 


“ This day, on motion of Jacob Fillius, Esq., his attorney, this cause 
is placed upon the docket, and it is ordered by the court that the 
clerk correct the error in the assessment of damages in this cause, 
and that he amend the judgment entered in this cause July 9th, 
1879, accordingly. 


“And thereupon said judgment was duly entered as follows, to 
wit: 


“CHARLES W. Betts, Plaintiff, 
Us. 
“ BAKER SILVER Minina Company, Defendant. 


“Tn this action the defendant having been regularly served with 
process,and the legal time for answering plaintiff’s complaint herein 
having expired, and no answer or demurrer thereto having been 
filed, the default of the said defendant in the premises having been 
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duly entered “ccording to lay. Now, at this day, on {pplication of 


If Said Plaintiff by Jacoh Fillius, Esq., his attorney, to the clerk, Judg- 
ment is entered In “cordance with the prayer of Said COM plaint. 
tl : Wherefore. by reason of the law and the premises aforesaid, jt 
. is ordered, adjudged. and decreed that Charles \. Betts, 
32 Plaintiff do have and recover from the said defendant. The 
baker Silver Mining Company, the sum of four thousand 
) nine hundred Seventy-four £8 (34,974.66) dollars, with legal Interest 
thereon, logether with Plaintiff's Costs and disbursements incurred 
| | 84. 


In this action, “Mounting to the sum of $11. | 
‘Judgment entered this 9¢} day of July, 4. D. 1879. 


” oe ATKINS. Clerk. 
“Strarr OF ( OLORADo, 
“County Of Clear Crees. f 


os . 


gs District Court. 


“ CHARL Rs W. Berrs. Plaintiff 
v8. 2160. 
“ Baker SILVER MINING Company. Defendant. 


"., Atkins, Clerk of the district Court of Clear Creek county, 
In the first Judicig} district of the State of ¢ Olorada, do hereby Certify 
the above and foregoing to be true and perfect Copies of the entry 
of judgmen} IN said “ause, the order directing the 4Mendment of 
Said Judgment, “s amended, as the same NOW appears of record in 
MY office. 

“Attest My hand anq the seal of Said Court, at Georgetown, this 
80th day of Oct., A. D. 1883. 

"HL HA LKINS Clerk.” 


To the introduction of which Said certified Copy the Plaintiff ob. 
Jected, for the reason that it did 0b appear that Said court 
33 had Jurisdiction, to render the sald judgment: and thereupon 
the court reserved said objection until all of the evidence jy 

‘We Case Could be introduced 
The defendant (hen offered in Evidence a Certified “OPY of an exe. 
CUulion fier; /2cias sued Out of said Court upon said Judgment On the 
9th day of Uly, 1879 directed lo the Sheriff Of sai; County, to- 
fether with the return Of the sheriff thereon, to Show that he had 
levied the SaMe on the 2), day of August, 1879, Upon the Property 
in Controversy In this sult, and that the Same Was sold lO Charles 
'. Betts to the Satisfaction of said Judgment and costs, the return 
thereon being dated Septem ber 10th, 187: »and tending to show that 
the levy and Sale- was Made in “CCordance with the statutes of Colo- 
rado; to Which the “Me objection, Was made as before and the same 

reservation by the court. 

efendant then Offered jn evidence Certificate of levy Under said 
©XeCution to show levy Upon the Property Involved In this cause 
Under said €xecution, and that said levy was recorded July 10th, 
1879, in the recorder’s Office of Clear Creek county, Colorado - to 
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which the satwe objection was made as before and the same reserva- 
tion by the court. 

Defendant then offered in evidence a certificate of sale to show 
the sale by the sheriff of the said county, representing the plain- 
tiff, The Baker Silver Mining Company, of the property involved in 
this suit to Charles W. Betts, executed August 2nd, 1879; to which 
the same objection was made as before and the same reservation by 
the court. 

Defendant then offered in evidence a certified copy of a sheriff’s 
deed to show that on the 3rd day of May, 1880, the sheriff of said 

eounty executed to Charles W. Betts a sheriff’s deed in con- 
3 sideration of the sum of four thousand dollars to the prop- 

erty involved in this suit; to which the same objection was 
made as before and the same reservation by the court. 

Defendant then offered in evidence a certified copy of a warranty 
deed to show that on the 5th day of October, 1850, Charles W. Betts 
deeded by deed of warranty to Marcus P. Bennett, in consideration 
of the sum of eight thousand dollars, the property involved in this 
suit; to which the same objection was made as before and the same 
reservation by the court. 

Defendant then offered in evidence a certified copy of a power of 
attorney to show that on the 7th day of October, 1880, Marcus P. 
Bennett authorized, by his good and lawfal power of attorney, the 
said Charles W. Betts, to grant, bargain, sell, remise, release, coti- 
vey, and quitclaim to whom and upon such terms as said Charles 
W. Betts might deem proper all his right, title, and interest, estate, 
claim, and demand, both in law and in equity, as well in his pos- 
session as in expectancy, of, in, and to all mining locations, mining 
claims, or mining property of whatever sort, with the appurtenances 
thereto, then owned by him in the county of Clear Creek and State 
of Colorado; to which the same objection was made as before and 
the same reservation by the court. 

Defendant then offered in evidence certified copy of a deed to 
show that on the 9th day of July, 1881, Charles W. Betts and Mar- 
cus P. Bennett executed and delivered a good and sufficient deed 
to William Dunlap of all the property involved in this suit; to 
which the same objection was made as before and the same reserva- 
tion by the court. 

Defendant then offered in evidence a certified copy of a deed to 
show that on the 4th day of April, 1882, William Dunlap executed 

his good and lawful deed of all the property involved in 
35 this suit to the British Queen Mining C a defendant 

herein, for good and valuable consideration ; to which the 
same objection was made as before and the same reservation by the 
court. 

Defendant then offered in evidence deposition of William H. Giese, 
of the city of. Philadelphia, State of Pennsylvania, to show that in 
the year 1879 said Giese was employed in the secretary’s office of 
The Baker Silver Mining Company, the plaintiff, and that John I. 
McDuffy was during said year a stockholder in said Baker Silver 
Mining Company and owned stock therein; also deposition of Mr, 
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John I. McDuffy, of Philadelphia, Pennsylvania, to show that in 
the year 1879 said McDuffy was a stockholder in the plaintiff, The 
Baker Silver Mining Company ; that during said year he was resid- 
ing in the State of Colorado and engaged in the practice of law and 
in mining; that he knew of a suit brought by Charles W. Betts 
against the Baker Silver Mining Company about June 28th, 1879, 
in Clear Creek county, Colorado ; that service was had on the com- 
pany through him as a stockholdea, in the absence of agent, cashier, 
president, or other officer; to which the same objection was made 
as before and the same reservation by the court. 

The said McDuffie testified on cross-examination that he was 
unable at the time of giving his said deposition to recall just what 
the claim of Betts was; that he knew Betts had a claim before the 
writ was served on him, because he was the owner of certain nego- 
tiable instruments of the Baker Silver Mining Company—bonds 
secured by a mortgage of the company; knew 30 days before the 
writ was served that he had these bonds; that he, witness, might 
have been instrumental in putting the bonds in his possession ; that 

he did not know he would be served with the writ before it 
36 was served ; that Betts purchased the bonds of witness some 

time prior to the bringing of the action, couldn’t say how 
long; there were $3,200 worth in all; that witness had purchased 
the bonds of various parties for cash; $1,200 of Catherine Oberly, 
for which he paid $40, & that he could not recollect others; that he 
got bonds from Bower, but they were not included in this action, & 
he couldn’t recall any other person to whom he paid cash for the 


bonds. 


Thereupon the defendant called Mr. R. D. Wetser, who testified 
on behalf of the defendant as follows: 


Direct examination by Mr. Hankey: 


Q. Where do you reside? 

A. In Georgetown, Colo. 

Q. How long have you lived there? 
A. Since 1873. 

Q. Are you acquainted with the Baker Silver Mining Company, 
an organization of the State of Pennsylvania, owning property at 
Georgetown, called the Baker mine and extension ? 

. Tam acquainted with the property. 

Q. Were you acquainted with the company—the officers ? 

A. A part of them. 

Q. How long did you know the Baker Company ? 

A. Qh, for several years. 

Q. Did you know them in the years 1878 and 1879? 


Objected to as there were no averments with reference to the 
matter in the pleadings. 


o7 Court: We will consider these matters after we have heard 
the testimony, and then you can insist on your objection. 
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Q. State whether or not in the year 1878 you had any business 
dealings with-the Baker Silver Mining Co 

A. Yes, sir; I did. 

Q. What was the cha-cter 

A. I had a lease on the property. 

Q. On the property of theirs in Clear Creek county ? 

A. On the Baker silver mine. 

Q. From whom did you receive that lease ? 

A. I received it from the Baker Silver Mining Company. 

Q. Through what officer? 

A. The secretary and treasurer. 

(. What was the name? 

A. John Weist. 

@. Where was that lease executed ? 

A. In Georgetown. 

(). Mr. Weist was there at that time ? 

A. Yes, sir. 

®. What time was that, if you remember? 

A. It was in August—the 10th of August, 1878. 

Q. Will you examine this certified copy and see if you were the 
party mentioned in that lease as lessee (handing document to 
erie ? 

. This seems to be a copy of the lease. 

Q You are the person mentioned there ? 


—. Yes, sir. 
Q. State whether or not you operated the Baker mine under 
38 this lease. e 
A. I did. 


Q. During the years 1878 and 1879? 

A. During the year 1878 and a part of 1879 

Q. What part of 1879? 

A. The first time. 

Q. Up to what time? 

A. Up to August 4th. 

Q. State whether or not you made improvements on the property 
in the way of development. . 

A. Well, we were working the lease and there was no particular 
development. The property was developed largel y—we were stoping. 

Q. Any machinery put — it? 

A. Yes, sir. 

Q. Water taken out of the mine? 

A. Yes, sir. 

Drifts driven, shafts sunk ? 

No; no shafts sank. We took the water out of the deep shaft 

drifted a little to the east. 

®. Was ore extracted from the mine? 

A. Yes, sir; some. 

Q. What disposition was made of that proportion of the proceeds 
that was due to the company under the lease ? 

A. I presume it was paid to them. 

Q. Was it paid in accordance with the directions of the lease? 
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A. Not entirely so. 
Q. Was it partially ? 
A. Yes, sir; to some extent. 
39 Q. State whether or not you followed out the directions of 
the lease with refereuce to the payment of the royalty to the 

former agent of the company. 

A. Yes. I paid a part of the proceeds to my father, who had a 
claim against them. 

Q. And you operated the mine up to August 4th, 1879? 

A. Yes. 

Q. Had your father formerly been agent of the company ? 

A. He had. 

Q. In Georgetown ? 

A. Yes, sir. 

Q. Up to what time? 

A. I think he resigned in 1878—about the 10th August. 
). Did the Baker Silver Mining Company have any agent or 
president or secretary in the State of Colorado after that time? 

A. Not to my knowledge. 

Q. You were living there and operating the property in 1879 ? 

A. Yes, sir. 

Q. And there was no agent there, that you could discover ? 

A. No. 

Q. How longhad you known the Baker Company prior to the 
execution of this lease to yourself? 

A. I think I became acquainted with them in 1876. 

Q. Do you knew whether they ever operated the Baker property 
in any other way except by lease during that time? 

A. Yes,sir. During—from that—from 1876? 

@. Yes, sir. 

A. No, sir;. I believe not. 
40 Q. And from 1876 to 1878 your father, Professor Weiser, 
operated the company ? 

A. Yes, sir. 

Q. And they operated most of that time through leases ? 

A. Yes,sir; most of that time. They allowed one man a little 
money to run a cross-cut. 

Q. Were you acquainted with John I. McDuffy ? 

A. I was. 

Q. What time did you meet Mr. McDuffy ? 

A. In the spring of 1879. 

Q. Where? 

A. In Georgetown. 

Q. Did you understand why Mr. McDuffy was there ? 

A. Yes,sir; after he had been there a short time I did. 

©. State what. | 

A. Well, he told me that he came to Colorado in the interest of the 
Baker Silver Mining Co., particularly in the interest of the bond- 
holders. 

Q. Did he ever exhibit to you any evidences of authority from 
the Baker Silver Mining Company ? ; 
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A. My mind is not clear on that subject. I am inclined to think 
he had a power of attorney from the Baker Silver Mining Company. 

Q. Did vou recognize him as agent ? 

A. I took him through and showed him the property. 

Q. Was there any one else during the term of the lease from the 
company in the State of Colorado who ever assumed to direct or take 
an interest in its affairs? 

A. No, sir; not, except John Weist, in 1878. 

Q. But from that time to the time of your lease ? 
4] A. No, sir. 

Q. You say that you operated under that lease until about 
the 4th August, 1879 ? 

A. Yes, sir. 

Q. And that portion of the royalty due the company was paid, 
according to the directions of the lease, to Professor Weiser ? 


A. Yes, sir. 
Cross-examination by Mr. Taytor: 


Q. How many leases did you ever have on this property ? 

A. I had two—no, three. 

Q. Had three? When did you get the first one? 

A. It was made on the 15th day of May, 1878. 

®. That was the first one? 

A. Yes, sir. 

Q. Why was another one made in August of the same year? 

A. The first was made by my father to me for three years. 

Q. Who was then acting as the agent? 

A. He was their agent. It was signed by him as agent, and when 
the secretary of the company came to this country he objected to the 
time of that lease—the length of it—and I agreed to take one for a 
short time. 

Q. Then the one in May was cancelled when the one in August 
was made? 

A. It never was cancelled, except by the signing of this other 
lease. : 

Q. But it was cancelled by the understanding? 

A. Yes, sir. 

Q. When did you get the third lease? You say this was the 

second. 
42 A. It was afterwards—a lease by Mr. McDuffy. 
Q. You got a lease from Mr. McDuffy ? 

A. Yes, sir. 

@. When was that? 

A. On the 4th August, 1879. 

Q. How did it happen that Mr. McDuffy made you a lease in 
1879 when this purports to run for two years ? 

A. I agreed with Mr. MecDuffy to transfer my lease from the 
Baker Silver Mining Company to him under certain conditions, 
which I did. 

Q. Did you know of this suit by Mr. Betts against the company ? 
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Objected to as immaterial. 
A. Yes, sir. 
Q. From whom did you get the information about the suit? 
| Objected to as immaterial and irrelevant. Objection overruled. 
Q. From whom did you learn of the suit of Betts against the 
company ? 


\ 

A. From Mr. McDuffy himself 

Q. You had several 
; suit ? 
| A. I did, sir. 
| Q. Are you sure whether he had a power of attorney from the 
| Baker Silver Mining Company or the bondholders ? 

A. As I stated before, my mind is not quite clear on that subject. 
It occurs to me he had a power of attorney from the Baker Silver 
Mining Company. 

Q. You are not positive, however ? 
A. I am not. 
Q. You are certain that Mr 
senting the bondholders ? 
A. Certainly, sir. 
Q. Why was it that Mr. McDuffy substitute 
this one? 

A. Well, I do not know, sir. 

@. What was the conversation between you with reference to 
| that? In what capacity was he acting then ? 
| | A. The lease was made : 


talks with McDuffy about the time of the 


483 . McDuffy assumed to be repre- 


2 —— 


d the third lease for 


after he had sued the company and got a 
judgment. 


Q. That is, this Betts judgment ? 

A. Yes, sir. 

Q. What did McDuffy have to do with the judgment Betts had 
acquired against the company ? 

Objected to as immaterial. Objection sustained. 

Q. Have you got the lease that was substituted, the third lease ? 

A. Yes, sir. 

Q. Let me see it. (Witness handed paper to counsel.) This was 
the lease that Mr. McDuffy and you made on the 4th of August , 
when this other lease (indicating) was abandoned ? 

A. No, sir; that lease was not abandoned, only by me. I trans- 
ferred that lease to McDuffy and took this one in place of it. 

Q. You transferred this one to him ? 

aA. Yes, sir, 

Q. He here is acting as agent of Charles W. Betts ? 

A. Yes, sir. 

Q. Did you ever have any Conversation with Mr. Betts about it ? 

A. No, sir; I did not. 


Q. Mr. McDuffy was acting for Betts entirely in this matter ? 
44 A. Yes, sir. 


Q. What did he say to you with reference to the cancella- 
tion of this lease or the exche 


ige of these leases / 
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Objected to as immaterial. Objection overruled. 


Q. Was it what Mr. McDuffy said that induced you to operate the 
mine under this lease? I[ understand whatever you did at that 
led. time you did under this lease ? 

A. Yes, sir. : 

Q. What was the conversation that passed between you that in- 
duced you to take this lease? 

A. Mr. MeDuffy told me when he first came to Georgetown or 
soon after he got there what his business was, and that he intended 
to sue the Baker Silver Mining Company and foreclose the bonds, 
as | understood him, and that he would include me in the suit— 
would have to include me as lessee—and, after some talk of that 
nature, finally threatened to get an injunction against me restrain- 
ing me from workiug the property, aud after some conversation he 
made the proposition that if I would transfer my case to him and 
take from him there would be no trouble between him and me. I, 
in return, said that if he would go on, attach the property and sell 
it, at the end of the time which was required by law to advertise it 
if the Baker Silver Mining. Co. did not come in and redeem the 
property I would transfer my lease to him and take from him, 
which transaction was made on the 4th of August, 1879, as that 
deed shows. 

Q. And you understood that this suit which he threatened against 
the Baker Silver Mining Company had occurred in this suit of Mr. 
Betts; that that was the suit McDuffy had threatened the company 
with and the proceedings he had threatened you with; that this 

suit of Betts was that proceeding ? 
45 A. Yes, sir; he told me he would bring it in the name of 
Charles W. Betts against the company. 

Q. The company, outside of this lease, was doing no business and 
represented by no one in this State? 

A. No, sir. 

(). This lease constituted the entire operation of the company in 
the State, so far as you know? 

A. Yes, sir; so far as I know. 

Q. After making this lease for a period of two years Mr. Weist, 
the secretary, returned to Philadelphia ? 

A. Yes, sir. 


ir 


Redirect examination by Mr. Hankey: 


(). You operated under that lease until the 4th August? 
A. Yes, sir; until the 4th August, 1879. 
Q. Did you know Mr. Charles W. Betts? 
A. I did not. 
Q. Do you know whether he was there in Georgetown ? 
A. No, sir; I do not know positively. I do not think he was. I 
| did not see him and had no conversation. 


‘ Q. Then this transaction that you speak of, the substitution as it 
is called vy cancelling of this lease by Mr. MeDuffy, this occurred 
4—169 
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after August 4th, 1879, and after Mr. Betts had obtained judgment 
against the Baker Company and the property had been sold ? 

A. It occurred on the 4th of August, I believe; that is the date of 
the lease. 

Court: Let me understand; this second lease was made here in 
Colorado? 

A. It was made in my office, in Georgetown. 
46 Court: Mr. Weist was then secretary, was he? 
A. Secretary and treasurer. 

Whereupon defendant offered in evidence a certified copy of a 
lease tending to show that in the year 1878 the plaintiff, The Baker 
Silver Mining Company, by John Weist, secretary and treasurer, 
nade and executed to R. B. Weiser, the witness last produced, a 
lease of the property involved in this suit, running for the term of 
two years, granting the right to said Weiser to enter into and upon 
said property and mine the same, to pay the royalties that should 
become due tu the said company to the former agent of said com- 
pany, at Georgetown, Clear Creek county, Colorado, in satisfaction 
of aclaim for services against the company ; said lease also tending 
to show said Weiser should report monthly all his proceedings under 
said lease to the secretary of the company, so long as said company 
should have no agent in the State of Colorado; also tending to show 
that the said lessee was authorized to deduct from the gross pro- 
ceeds of working the mine the cost of hauling the ore therefrom to 
the mill in Georgetown; to the introduction of which said lease the 
sane objection was made as before and the same reservation by the 
court. 

The defendant then offered in evidence a certificate of the secre- 
tary of State of Colorado tending to show that upon careful exami- 
nation of the records in his office he could discover no certificate of 

the Baker Silver Mining Cumpany or record thereof, nor any 
47 appointment designated of an authorized agent of said com- 

pany in the State of Colorado upon whom process might be 
served, save and excepta certificate of the Baker Silver Mining Com- 
pany of Colorado, filed in the year 1880; to which the same objec- 
tion was made as before and the same reservation by the court. 


Defendant here rested. 


Whereupon plaintiff offered in evidence a lease to show that on 
the 4th day of August, 1879, Mr. John I. MeDuffy executed a lease 
to R. B. Weiser of the premises involved in this suit, which was ob- 
jected to by defendant as irrelevant and immaterial, and the court 
reserved his objection until finally argued. 

Whereupon the plaintiff called Mr. Cartes W. Berrts, who tes- 
tified on behalf of the plaintiff as follows: 


Direct examination by Mr. Taytor: 


Q. Were you acquainted with John I. McDuffy ? 
A. I was. 
Q. What is your full name? 


t 
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A. Charles W. Betts. 

Q. Are you the Charles W. Betts who obtained a judgment in 1879 
against the Baker Silver Mining Company? 

A. So I was told by McDuffy. 

Q. Did you hold a bond, the basis on which that suit was 
brought ? 


Objected to as immaterial. 


Q. Who owned those bonds that were sued upon? 
A. MecDuffy came here and gave them to me and said they were 
my property, and | accepted them as an act of friendship. 
48 . What did he state to you about the suit? 
A. Yes, sir; he wanted to bring it in my name; it was 

necessary for me to be a bondholder. 

Q. Did you understand that you owned the bonds or that 
MecDuffy owned them ? 


Objected to:as immaterial. Objection overruled. 


A. I understood I owned the bonds for the time being; that they 
were not my individual property for all time. 
(). You did not understand that you had any beneficial interest ? 
A. No, sir. 
Q. Did you understand the bonds were put in your name for the 
purpose of bringing the suit against the company ? 
A. Yes. 
Q. Did you understand McDuffy was to derive the benefit of the 
sult? 
A. Yes, sir. 
(©. Did he derive the benefit of it? 
\. Yes, sir; if there was any benefit he got it. 
Q. Did you ever have the management of the property ? 
\. Never did. 
(). So far as looking after it? 
A. Never did. 
Q. Did you ever have any management of it” 
A. I cannot say that I ever did. 
®. Who managed the suit and looked after it 
A. Mr. MeDufly. 
©. You did not do it? 
A. No, sir. 


‘) 


Cross-examination by Mr. HANKEy: 


49 Q. Why cannot you say whether you received any benefit 
from that or not? 
A. When Mr. MeDuffy transferred the property I signed the deed, 
-and at that time he owed me some money, and he not only paid me 
that but a trifling sum over. 
Q. Then did you enter into a fraudulent undertaking for the pur- 
pose of having this property sold out by Mr. McDufly? 


Objected to as immaterial. Objection sustained. 
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Q. What did you receive this money for? 

A. AsI stated to you, I received it in payment of a debt. He 
owed me some trifling amount, and at that time, when the deed was 
signed, he paid me a trifling sum—one or two hundred dollars. 

Q. When was that? | 

A. I should say it was some time in 1879 or 1880. 

Q. Was it after the judgment was rendered ? 

A. After the judgment was rendered. 

Q. And the property sold? 

A. And the property sold. 

Q. You are referring now to your deed to Dunlap, | suppose ? 

A. I do not recollect now justly ; I suppose it was to Dunlap. 

Q. How long did you know the Baker Silver Mining Company ? 

A. I knew of its existence through McDuffy. I have never seen 


it; never been on the ground. 
Redirect examination by Mr. Taytor: 
Q. You say you were never on the ground ? 
. I never went to the mine; never took any interest in it. 
Q. MecDuffy looked after all that? 
A. Yes, sir. 
50 Further cross-examination by Mr. Hankey: 


. You never had any conversation with the defendant in this 
suit, The British Queen Company, or any of its officers ? 
A. No; not that I recollect. 


Whereupon the plaintiff rested, and the court thereafter and dur- 
ing the said term made the following finding of facts and judgment 
thereon : 


“Tn the case of The Baker Silver Mining Company vs. The British 
Queen Mining Company I have reached the conclusion that judg- 
ment must be for the plaintiff. The judgment under which defend- 
ant claims title is of no force or validity for want of service on 
plaintiff in that suit. It is contended that plaintiff was at the time 
of service of process engaged in business in the State or had an 
agent here acting as the representative of the company. This is 
according ‘to the rule given in St. Clair vs. Cox, 106 U.S. Supreme 
Court Reports. In that court the decision was that a corporation 
must have been engaged in business and the agent on whom service 
was made must liave a representative character in the State at the 
time of such service in order for the court to have jurisdiction of 
the parties, and there it is stated that the facts relating to jurisdic- 
tion must appear of record. The language of the court is: 

“* Without considering whether authorizing service of a copy of a 


writ of attachment as a summons on some of the persons named in | 


the statute—a member, for instance, of a foreign corporation ; 
51 that is, a mere stockholder—is not a departure from the 

principle of natural justice mentioned in Lafayette Insurance 
Co, vs. French, which forbids condemnation without citation, it is 


rt—- 
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sufficient to observe that we are of opinion that when service is made 
within the State upon an agent of a foreign corporation it is essen- 
tial, in order to support the jurisdiction of the court, to render a 
personal judgment that it should appear somewhere in the record, 
either in the application for the writ or accompanying its service or 
in the pleadings ar the findings of the court, that the corporation 
was engaged in business in the State. The transaction of business 
by the corporation in the State, general or special, appearing, a cer- 
tificate of service by the proper officer on a person who is its agent 
would, in our opinion, be sufficient prima facie evidence that the 
agent represented the company in the business. It would then be 
open, When the record is offered as evidence in another State, to 
show that the agent stood in no representative character to the com- 
pany; that his duties were limited to those of a subordinate em- 
ployee or to a particular transaction, or that his agency had ceased 
when the matter in suit arose.’ 

“Tn this case defendant did not follow the suggestions made in 
St. Clair vs. Cox, that the facts establishing jurisdiction must appear 
in the record. I haveallowed the parties to show by oral testimony 
whether plaintiff corporation at the time of the suit of Betts vs. the 
plaintiff was engaged in business in this State, the record being 
silent upon that subject. Defendant has offered evidence to the 

effect that in August, 1878, plaintiff company entered into a 
O2 lease with R. B. Weiser respecting this property, by which 

Weiser was to be permitted to go on and work. the property 
for two years thereafter. This lease was made by the secretary of 
the company, who, it seems, was then in the State on some affairs of 
the company. It appears he went away immediately after making 
the lease and there was no agent left within the State after his de- 
parture. Itappears affirmatively in the lease that there was no such 
agent in the State. The lease contained a covenant on the part of 
tho lessee so long as the Baker Silver Mining Company had no au- 
thorized agent in Colorado to furnish a financial statement and repert 
of the progress in the development of the mine every thirty days to 
she secretary of the Baker Silver Mining Company. It does not say 
where this report was to. be furnished, but as the secretary resided 
in Philadelphia it was to be sent to him there, probably. Now, if 
the making of this lease was carrying on business to any extent, of 
which there cannot be much doubt, that occurred on the 10th day 
of August, 1878. Process was served in this case in the following 
year, June, 1879. The position of the defendant is that it must be 
taken the company was carrying on business during all the term of 
this lease within this State. I cannot accept that view. It might 
have been a lease for ninety-nine years, as is often the case. It 
would hardly commit the company to a personal presence within 
this State during all that time, the company being a foreign corpora- 
tion. Defendant also attempted to show that McDuffy, the stock- 
holder upon whom the process was served, was engaged in business 
for the company, for and on behalf of the plaintiff, at the time pro- 
cess was served, but it appears clearly enouglh he was here for the 
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purpose of instituting a suit against the company upon which 
D9 this judgment was obtained, and was acting in hostility to 

the company rather than as its agent at the time the process 
was served. Upon the eonsiderations and upon the authorities | 
am of opinion that the judgment in Betts vs. plaintiff is void and 
the plaintiff is entitled to have possession of the premises.” 


And thereupon the court found the issues in said cause for the 
plaintiff, and rendered and entered julgment for the plaintiff for 
the possession of the premises sued for in said suit; to all of which 
defendant excepted. 

Whereupon the defendant, by his counsel, then and there ex- 
cepted to the entering of said judgment. 

And forasmuch as the matters above set forth do not fully appear 
of record the defendant tenders this his bill of exceptions, and prays 
that the same may be signed and sealed by the judge of this court 
pursuant to the statute in such case made, which is accordingly 
done this 4 day of January, A. D. 1887. 

(Signed) MOSES HALLETT, | SEAL. | 
Dist. Judge. 


(Endorsed:) No. 1341. U.S. cireuit court. Abraham Kline et al. 
vs. The British Queen Mining Company. Billof exceptions. Filed 
Jan. 4, 1887. (Signed) Edward F. Bishop, clerk. Frederick W. 
Hankey, att’y for def’t, Denver, Colo. 


54 And afterwards and on, to wit, the 9th day of February, 
A. D. 1887, came again the said defendant, by its attorney 
aforesaid, and filed in said court and in said cause its bond and 
sued out of said court a writ of error and citation to the Supreme 
Court of the United States. 
And the said bond is in words and figures as follows, to wit: 


Bond. 


UnitTep STATES OF AMERICA, | 
District of Colorado. 


Know all men by these presents that The British Queen Mining 
Company, as principal, and L. R. Evans and Alexander Miller, as 
sureties, are held and firmly bound unto The Baker Silver Mining 
Company in the full and just sum of five hundred dollars, to be 
paid to the said Baker Silver Mining Company; to which paymeut, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 8 day of February, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

Whereas lately, at the November term, A. D. 1886, of the circuit 
court of the United States for the district of Colorado, in a suit pending 
in the said court between said Baker Silver Mining Company and The 
British Queen Mining Company, defendant, judgment was rendered 
against the said British Queen Mining Company, aud said defend- 


a 


THE BAKER SILVER MINING CO. $1 


ant having obtained a writ of ‘error to reverse the judgment of the 
said court and a citation directed to the said Baker Silver Mining 
Company, citing and admonishing it to be and appear at the Su- 

preme Court of the United States to be held at Washington 
55 on the tenth day of October next: 

Now, the condition of the above obligation is such that if the 
said British Queen Mining Cumpany shall prosecute said writ of 
error to effect and answer all dameges and costs if it fail to make 
good said plea, then the above obligation to be void; else to remain 
in full force and virtue. 


(Signed) HERMAN BURGIN, President. [SHAL. | 
: P. W. JANEWAY, Secretary. [seat] 
L. R. EVANS. SEAL. 
” ALEX. MILLER. SEAL. | 
Approved. 
(Signed) MOSES HALLETT, 


District Judg , 
[Seal Dist. C’t. ] 


Justification ; 


Tue Unirep States OF AMERICA, | 
. . . ’ ‘ SS hs 
District oF ( olorado, 


L. R. Evans and Alexander Miller, sureties on the within bond, 
being each first duly sworn, deposes and saith that he is worth in 
real estate the sum below set opposite his name—that is to say— 

As to Alexander Miller, one thousand dollars ; 

{1s to L. R. Evans, one thousand dollars— 
over and above all his just debts and liabilities and in property sub- 
ject to levy and sale upon execution. 


(Signed) L.. R. EVANS. 
“ ALEX. MILLER. 
56 Subscribed and sworn to before me, at Denver, this eighth 
day of February, A. D. 1887. 
(Signed) EDWARD F. BISHOP, 


Clerk District Court U.S., 
By F. W. TUPPER, 
Deputy Clerk. 
[Seal Dist. C’t U.5.] 

(Endorsed :) Gen. No. 1841. Circuit court of the United States, 
district of Colorado. Abraham Kline et al. vs. The British Queen 
Mining Company. Bond, $500. Filed this 9 day of Feb., A. D. 
1887. (Signed) Edward F. Bishop, clerk, by F. W. Tupper, deputy 
clerk. 


And the said writ of error, with the return of the clerk thereto, 
is next hereto attached, to wit: 
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Writ of Error. 
7 Writ of error to circuit court U.S., district of Colorado. 


Tue Unitrep STATES OF AMERICA. 


Unitep STATES OF AMERICA, | - 
District of Colorado, { wail 
The President of the United States to the judge of the circuit court 
of the United States for the district of Colorado, Greeting: 
Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, between 
Abraham Kline, Charles Arney, and The Baker Silver Mining Com- 
pany and The British Queen Mining Company of Colorado, a man- 
ifest error hath happened, to the great damage of the said British 
Queen Mining Company of Colorado, as by its complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice dene to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, at Washington, D. C., to- 
gether with this writ, so that you have the same at Washington on 
the tenth day of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid 
being inspected, the said circuit Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this ninth day 
Seal United States Cir- of February, in the year of our Lord one 


cuit Court, District thousand eight hundred and — seven, and 
of Colorado. of the Independence of the United States 


the 111th year. 
EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Allowed by— 
MOSES HALLETT, 
District Judge. 


| Endorsed :] Gen. No. 1341. Circuit court of the United States. 
The British Queen Mining Company, plaintiff in error, vs. Abraham 
Kline, Charles Arney, & The Baker Silver Mining Company. Writ 
of error to circuit court U.S., district of Colorado. Filed in cireuit 
court of the U.S. this 9 day of Feb., A. D. 1887. Edward F. Bishop, 
clerk, by F. W. Tupper, deputy clerk. Frederick W. Hankey, attor- 
ney for plaintiff in error, Denver, Colo. 
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Return. 


Tue Unirep States oF AMERICA. } ; 
. . 7 ’ am, ? 
District OT Colorado, 


[In obedience to the command of the within writ I herewith 
transmit to the honorable Supreme Court of the United States 
a duly certified transcript of the record and proceedings in the 
within-entitled case, together with all things concerning the 


same. 
Seal United States Cir- Witness my hand and the seal of said 
cuit Court, District circuit court, at Denver, in said district, 
of Colorado. this 27th day of August, A. D. 1887. 
WILLIAM A. WILLARD, Clerk. 
58 And the said citation is next hereto attached, to wit: 
Citation. 
59 Citation, U.S. Circuit Court. 


Unirep STates OF AMERICA, | 
District of Colorado. { 


The United States of America to the Baker Silver Mining Company 
and Messrs. Wells, McNeal & Taylor, its solicitors, Greeting : 
You are hereby cited and admonished to be and appear at the 

Supreme Court of the United States, to be holden at Washington on 

the tenth day of October next, pursuant to a writ of error filed 

in the clerk’s office of the circuit court of the United States, wherein 

The British Queen Mining Company is plaintiff in error and you 

are defendant in error, to show cause, if any there be, why the judg- 

ment rendered against the said plaintiff in error, as in the said 
writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

' Witness the Honorable Moses Hallett, judge of the circuit court 

of the United States for the district of Colorado, this 9 day of Feb’y, 

in the year of our Lord one thousand eight hundred and — seven. 


MOSES HALLETT, Judge. 


60 [Endorsed :] Gen. No. 1341. Circuit court of the United 

States, district of Colorado. The British Queen Mining Com- 
pany, plaintiff in error, vs. The Baker Silver Mining Company, de- 
fendant in error. Citation. Filed in circuit court of the U.S. this 
9th day of Feb., A. D. 1887. Edward F. Bishop, clerk, by F. W. 
Tupper, deputy clerk. Fred’k W. Hankey, attorney for plaintiff in 
error. 
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Proof of Service. 


Tue Unitrep States or AMERICA, | 
District of Colorado, 2 


Ss = 


On this — day of ——, A. D. 18—, personally appeared 
before me, the subscriber, a clerk of the — court of the United States 
for the district of Colorado, and makes oath that he delivered a true 
copy of the within citation to 


Sworn to and subscribed before me this — day of , A. D. 


18—. 


, Clerk, 


Deputy Clerk. 


Received a true copy of within citation this 9th day of February, 
1887. 
WELLS, McNEAL & TAYLOR, 
Attorneys for Defendant in Error. 


61 UNITED STATES OF AMERICA, 


District of Colorado, f nie 


I, William A. Willard, clerk of the circuit court of the United 
States for the district of Colorado, sitting at Denver, do hereby cer- 
tify the above and foregoing to be a true, perfect, and complete 
transcript and copy of the record and proceedings heretofore had 
and entered of record in said court and in a certain cause lately in 
sald court pending, wherein The Baker Silver Mining Company ef 
al. were plaintiffs and The British Queen Mining Company was de- 
fendant, as fully and completely as the same still remain on file and 
of record in my office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this 27th day of 
August, A. D. 1887. 

[Seal United States Circuit Court, District of Colorado. ] 


WILLIAM A. WILLARD, Clerk. 


Endorsed on cover: Colorado C.C. U.S. No. 169. The British 
Queen Mining Company of Colorado, plaintiff in error, vs. The 
Baker Silver Mining Company. Filed October 10, 1887. 


rary ”? 
inet ndis ad 
‘ = 
rrr eli ; 
r Af) m4 
‘ as ’ 
MUBE 


IN THE 


Supreme Court of the Enited States. 


OCTOBER TERM, 1890. 
No. 169. 


THE BRITISH QUEEN MINING COMPANY, PLatx- 
TIFF IN ERROR, 


Us. 


THE BAKER SILVER MINING COMPANY, Derenp- 


ANT IN ERROR. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLORADO 


ABSTRACT OF CASE. 


JAMES B. KEI.ry, 
For Plaintiff un Krror. 


JUDD & DETWEILER, PRINTERS. WASHINGTON, D.C. 
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IN THE 


Supreme Court of the Cited States. 


OCTOBER TERM, 1890. 


No. 169. 


THE BRITISH QUEEN MINING COMPANY, Ptary- 
TIFF IN ERROR, 
v8. 


THE BAKER SILVER MINING COMPANY, DeErenp- 
ANT IN ERROR. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLORADO. 


ABSTRACT OF CASE. 


STATEMENT. 


This case was an action instituted by the Baker Silver 
Mining Company (defendant in error) against The British 
Queen Mining Company (plaintiff in error), in the circuit 
court of the United States for the district of Colorado, sit- 
ting at Denver, to recover the possession of certain real es- 
tate and premises situated in the county of Clear Creek and 
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State of Colorado, known and described as mineral survey 
No. 53, and as the Baker lode, with certain other premises 
described in the original complaint (page 2, Transcript of 
Record). Said action was so instituted September 24, 
1883, and was tried by the court without a jury, pursuant to 
a written stipulation thereto filed, and judgment rendered 
therein in favor of said plaintiff (The Baker Silver Mining 
Company) on the 27th day of November, 1886; and after- 
wards, to wit, on the 9th of February, 1887, exceptions to said 
judgment having been duly taken, this writ of error and 
citation were sued out and duly served. 

Abraham Kline and Charles W. Almy were joined as 
plaintifis in the original sammons issued in said case, but as 
to them the action was dismissed. 

The Baker Silver Mining Company was a corporation cre- 
ated under and by virtue of the laws of Pennsylvania, and 
the British Queen Mining Company is a corporation organ- 
ized under the laws of Colorado. So far as the reeord dis- 
closes, the only property of the said Baker Company was the 
premises in controversy in this case, and its principal, if not 
its only, business was the operation of the same. 

On or about the 28th of June, 1879, an action was instituted 
in the district court of Clear Creek county, Colorado, to No. 
2160, January term, 1880, by one Charles W. Betts, a citizen 
of Colorado, as plaintiff, against the said Baker Silver Min- 
ing Company to recover on certain bonds issued by said com- 
pany and secured by said premises and held by said plaintiff, 
Betts, and judgment was rendered therein in favor of said 
plaintiff on the 9th day of July, A. D. 1879, for the sum of 
$4,974.66, with interest and costs. On the same day a writ 
of fieri facias on said judgment issued out of said court, 
directed to the sheriff of said county, by virtue of which the 
property in controversy in this suit was levied upon, said 
levy recorded in the recorder’s office of said county July 10, 
1879, and under said levy said property was sold by the 
sheriff aforesaid on the second day of August, 1879, to Charles 


° 
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W. Betts. A sheriff’s deed to said Betts for the same was 
executed and delivered May 3, 1880, and said Betts entered 
into possession of the premises. By virtue of sundry con- 
veyances by Betts and his grantees, all of which were daly 
entered of record in the proper office in Clear Creek county, 
said premises became vested in the British Queen Mining 
Company April 4, 1882. 

In the said suit instituted by Betts against the Baker 
Company in the court of Clear Creek county service of the 
writ was made upon one John [. MeDuffie, a stockholder of 
said company, then residing in Colorado, pursuant to the 
provisions of a statute of Colorado in such case made and 
provided. The complaint, original writ, and return of the 
sheriff were not produced at the trial, having been mislaid 
or lost, and consequently do not appear in the record, and 
counsel now representing the plaintiff in error has been 
unable to obtain copies thereof. However, from the evidence 
adduced on the trial of the cause as well as from the printed 
briefs of the counsel for the defendant in error, it may be 
concluded that there is no controversy as to the fact that 
service of the writ in said case was had in the manner 
stated, and so returned by the proper officer. 

[t further appears from the record of the judgment en- 
tered in the case that the question of service was passed 
upon by the court, the record asserting that “in this action 
the defendant, having been regularly served with process,” 
&e. (page 17, Record). Hence, for the purposes of the pres- 
ent case, we are justified in concluding that the record in 
said case showed that all the requirements to make the 
service regular under the laws of Colorado had been com- 
plied with, 

At the trial of this cause the defendant below (plaintiff in 
error here) offered in evidence the said judgment in the 
Betts case, rendered by the district court of Clear Creek 
county, and the execution and subsequent proceedings 
thereon, all of which was objected to by the plaintiff for the 
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reason that it did not appear that said court had jurisdiction 
to render said judgment; but the trial judge reserved said 
objection until all of the evidence in the case could be in- 
troduced, and admitted evidence tending to show that said 
McDuffie was a stockholder of said Baker Company at the 
time of service of said writ, and that said company was en- 
gaged in business in said county and State. After hearing, 
the court rendered its decision (page 28) and entered judg- 
ment against the said defendant (plaintiff in error) for the 
premises in dispute; whereupon this writ of error was sued 
out. 


ASSIGNMENTS OF ERROR. 


Now comes the said defendant, plaintiff in error, and as- 
signs as error why said judgment should be reversed : 


I. The court erred in holding that the service had on the 
defendant in error, The Baker Silver Mining Company, in 
the State court was insufficient. 


II. The court erred in holding said company was not do- 
ing business in Colorado so as to subject it to the laws of 
said State respecting service. 


[IJ. Said judgment was against the law. 


IV. Said judgment was contrary to the facts. 


BRIEF OF ARGUMENT FOR PLAINTIFF IN ERROR. 


May it please the court: 

The question presented by this record turns upon the va- 
lidity of a certain judgment obtained by one Charles W. 
setts against the defendant in error in the district court of 
Clear Creek county, Colorado, July 9, 1879, which is assailed 
upon two grounds, viz: First, that service of the writ was 
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defective because had upon a stockholder of said corpora- 
tion, and, second, that said company was not engaged in 
business in said State at the time of such service. 

The General Statutes of Colorado, chapter XIX, article 
220, section 30, page 153, provides: 


“Tn suits against any corporation summons shall be 
served in that county where the principal office of the cor- 
poration is kept or its principal business carried on, by de- 
livering a copy to the president thereof, if he may be found 
in said county; but if he is absent therefrom, then the sum- 
mons shall be served in like manner in such county on 
either the vice-president, secretary,’ treasurer, cashier, gen- 
eral agent, general superintendent, or stockholder of said 
corporation, within such time and under such rules as are 
provided by law for the service of such process in suits 
against real persons; and if no such person can be found in 
the county where the principal office of the corporation is 
kept or in the county where its principal business is carried 
on to serve such process upon, a summons may issue from 
either one of such counties, directed to the sheriff of any 
county in this State where any such person may be found 
and served with process. If such corporation keeps no 
principal office in any county and there is no county In 
which the principal business of such corporation is carried 
on, then suit may be brought against it in any county where 
the above-mentioned officers or any or either of them may 
be found: Provided, That the plaintiff may in all cases bring 
his action in the county where the cause of action accrued.” 

And article 213, section 23, page 151, provides: 

“Foreign corporations shall, before they are authorized or 
permitted to do any business in this State, make and file a 
certificate, signed by the president and secretary of such cor- 
poration, duly acknowledged, with the secretary of state and 
in the office of the recorder of deeds of the county in which 
such business is carried on, designating the principal place 
where the business of such corporation shall be carried on 
in this State, and an authorized agent or agents in this State, 
residing at its principal place of business, upon whom pro- 
cess may be served, and such corporation shall be subjected 
to all the liabilities, restrictions, and duties which are or 
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may be imposed upon corporations of like character organ- 
ized under the general laws of this State, and shall have no 
other or greater powers ; and no foreign or domestic corpora- 
tion established or maintained in any way for pecuniary 
profit of its stockholders or members shall purchase or hold 
real estate in this State, except as provided for in this act: 
and no corporation doing business in this State incorporated 
under the laws of any other State shall be permitted to mort- 
gage, pledge, or otherwise encumber its real or personal 
property situated in this State to the injury or exclusion of 
any citizen, citizens, or corporation of this State who are 
creditors of such foreign corporation; and no mortgage by 
any foreign corporation, except railroad and telegraph com- 
panies, given to secure any debt created in any other State 
shall take effect as against any citizea or corporation of this 
State until all its liabilities due to any person or corporation 
in this State at the time of recording such mortgage have 
been paid and extinguished.” 


Not only the power but the propriety of such legislation 
by a State has been repeatedly recognized by this court. 
We will assume for the present, in considering this branch 
of the question, that the company was doing. business in the 
State. In that event, why is not service of process upon a 
stockholder valid under the above statutes? True it is that 
article 260, relating to foreign corporations, requires them to 
make and file a certificate designating the principal place 
of business and an authorized agent upon whom process 
may be served, but it is also equally true that such corpora- 
tions are made subject to all the liabilities, restrictions, aud 
duties which are imposed upon domestic corporations. In 
the present case it is to be borne in mind that it was clearly 
established that the Baker Co. had failed to comply with 
the provisions or requirements of said article 260 (see page 
26); but the fact that it had engaged in business in said 
State was tantamount to u compliance, for it thereby as- 
sented to do its business under and subject to the laws of 
the State, and it will not avail now, having enjoyed the 
privilege extended by the State to do business within its 
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borders, to attack or question the validity of the State’s laws 
or its liabilities thereunder. To hold otherwise would be to 
simply grant immunity to foreign corporations from the 
effect and operation of the laws of a State in which they 
might find it of benefit to engage in business. 

In support of this principle reference is made to the case 
of Railroad Company vs. Harris, 12 Wall., 65, which was 
cited and approved in the case, Zz parte Schollenberger, in 
96 U.S. Rep., p. 375, where this Court, alluding to the for- 
mer decision, say, “the language of the court, speaking 
through Mr. Justice Swayne, is: 


“Tt (a corporation) cannot migrate, but may exercise its 
authority in a foreign territory upon such conditions as may 
be prescribed by the laws of the place. One of these condi- 
tions may be that it shall consent to be sued there. Jf a do 
business there, it will be presumed to have assented, and will be 
bound accordingly.” 

And again, even the case of St. Clair vs. Cox, 106 U.S. 
Rep., 356, upon which the court below ruled this case and 
counsel for defendant in error now rely to sustain that 
ruling, recognizes this doctrine: 


“A corporation of one State cannot do business in another 
without the latter’s consent, express or implied, and that 
consent may be accompanied with such conditions as it may 
think proper to impose. * * * ‘The State may therefore 
iin pose as a condition upon which a foreign corporation 
shall be permitted to do business within her limits that it 
shall stipulate that in any litigation arising out of its trans- 
actions in the State it will accept as sufficient the service of 
process on its agents or persons specially designated; and the 
conditions would be eminently fitand just. And such condi- 
tion and stipulations may be implied as well as expressed. 
If a State permits a foreign corporation to do business within 
her limits and at the same time provides that in suits against 
it for business there done process shall be served upon its 
agents, the provision is to be deemed a condition of the per- 
mission, and corporations that subsequently do business in 
the State are to be deemed to assent to such conditions as 
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fully as though they had specially authorized their agents 
to receive service of the process.” 


St. Clair vs. Cox, supra. 


This seme doctrine was announced in the case of Lafay- 
ette vs. French, 18 How., 404. 

In the light of these authorities it is respectfully submitted 
that the validity of the above statutes of Colorado cannot be 
assailed by the defendant in error. 

The only question remaining in this connection is as to 
the validity of the service upon a stockholder as designated 
and provided by the statute may be done in the absence 
of an officer or agent. That question was touched upon 
but not decided in St. Clair vs. Cox, and all, it is sub- 
mitted, that was decided in that case was that it must 
appear that the corporation was engaged in business in 
the State where the process issued; and assuming, as we 
do for the present, that such is the fact in the case at bar, 
why, it may be asked, is not the provision of the statute 
in question authorizing service upon a stockholder valid, es- 
pecially where, through the failure of the corporation itself 
to comply and bring itself within the provisions of the law, 

such service is prescribed? As to the facts here, there is no 
controversy. It is not only established by proof, but ad- 
mitted, that McDuffie, upon whom service was made, was a 
stockholder of said corporation, residing within the jurisdic- 
tion of the court, and that fact, although established by 
evidence, must, it is submitted, be treated as though it ap- 
peared in the record. In other words the court had judicial 
knowledge of the fact. A stockholder is certainly a party 
interested, and there would seem to be as much justice in 
authorizing service upon him as upon an agent; and if it 
be conceded the legislative power of the State extends 
to imposing service upon an agent, it is difficult to compre- 
hend why it has not the power to include a stockholder as 
a person upon whom service may be had. Surely the pre- 


sumptions are that his interests in the corporation would 
lead him to protect its rights quite as eagerly as would a 
simple agent. [t may not be improper in this connection 
to call attention to the fact that no attempt was made by 
defendant in error to prove that it had no notice of the 
Betts suit, nor that the judgment rendered in that case was 
not founded upon a subsisting and legal liability. That 
judgment was rendered in July, 1879, and, pursuant to the 
sale under it, possession of the property passed out of the 
hands of the Baker Company. It certainly had knowledge 
ofallthis. Again, the property passed subsequently through 
the hands of several innocent purchasers, all of which con- 
veyances were spread upon the public records, and notice 
of which, constructively at least, it must have had. Yet, 
notwithstanding all this, said company, with apparently full 
knowledge of everything it now complains of, waits four 
years before making an effort to assert any rights it might 
have in the premises. Does not this suggest the inquiry, 
What equities has this corporation in the present attitude 
of this case? Would it be more than just and proper to 
demand that it should make some showing that its property 
was condemned without notice, or that the judgment was 
founded upon an unjust claim ? 

Some insinuations have been made as to this judgment 
having been collusively obtained, but the trial judge re- 
fused to hear it, and hence no such question can be raised 
or presented for the consideration of this court. Moreover, 
this is a controversy with the plaintiff in error, conceded 
to be an innocent purchaser in good faith, and which was 
not a party to or in any way connected with the Betts case. 
There is no allegation anywhere in this record that the de- 
fendant in error did not have knowledge—that is, notice— 
of the suit instituted by Betts through the service of the 
writ upon the stockholder aforesaid ; and if, as a matter of 
fact, it had such knowledge, so derived, it would certainly 
be a great hardship and work manifest injustice to allow it 
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now, after sleeping upon its privileges so long, to step in 
and sweep away rights acquired by innocent parties. 

Again, the evidence adduced at the trial also established 
that the principal business of said corporation was carried 
on in said county of Clear Creek ; 


that the president thereof 
could not be found 


county; that there was neither 
vice-president, secretary, treasurer, cashier, general agent, or 
general superintendent within said county, and that, conse- 
quently, the service of the writ upon a stockholder found 


in the county was expressly authorized by tbe terms of the 
statute. 


in said 


Under this state of facts it is submitted that such 
service was valid and binding, unless it shall be held that 
it was incompetent on the part of the State of Colorado in 


the exercise of its sovereign power to frame any such enact- 
ment. 


The second proposition involved in this case, as already 
stated, raises the question as to what constitutes “ doing 
business” in a State by a foreign corporation. The learned 
trial judge, upon the facts before him, decided as a matter 

of law that the said corporation was not engaged in busi- 
ness at the time of the service of the writ in the Betts case. 

In the first place, it appears, from the admission of de- 

fendant in error in its original complaint filed in this case 
(see complaint, page 2, Transcript of Record), that the prem- 
ises were “ the same premises in the year 1866 and in divers 
years thereafier, until on or about the first day of August, 
A. D. 1879, occupied, possessed, and worked by the said 
plaintiff.” 

It further appeared in evidence that in the year 1878 the 
Baker Company, by its secretary and treasurer, executed a 
lease to R. B. Weiser for the term of two years, grantitig cer- 


tain mining privileges in and upon said property, stipulat- 
ing for the payment of the royalties due the Baker Company 


11 


by the lessee to certain debts of the company to parties in 
the State of Colorado; that all lodes discovered should be the 
property of the Baker Company ; that half the cost of haul- 
ing ore was to be deducted from the gross proceeds; that 
said lessee should report monthly to the secretary of the 
company so long as it had no agent in the State, &e. (Rec- 
ord, page 26); which lease was a modification of a certain 
other lease executed by the agent of said company a short 
time prior, and both of which were executed in the State of 
Colorado. 

Upon this state of facts the learned trial judge held 
that the company was not carrying on business within 
the State. We apprehend it will not be denied that the 
only object and purpose for which said corporation was 
organized was the operation of this mining property in 
Colorado. The practical and sole purpose for which a min- 
ing company is organized generally is to operate such min- 
ing property as it may become possessed of, and this opera- 
tion may be carried on as well through a lessee as by its 
own workmen, directly employed. In either case it is 
necessarily the business of the corporation. If the position 
taken by the learned trial judge be correct, the intention 
of the legislative enactment would be entirely overthrown. 
A foreign corporation, in that view, might enter a State, ac- 
quire mining property, issue bonds, or contract other obliga- 
tions; immediately let out its property to lessees, withdraw 
all its business management from the State, and failing 
or refusing, if you please, to designate an agent as required 
by the statute, enjoy all of the privileges appertaining to 
domestic corporations and escape all the liabilities imposed 
by law upon them. 

It cannot be said that this lease was a grant of the prem- 
ises, so as to divest the corporation of all interest therein. 
The company had the right to enter and retained ownership 
and control of the premises and of all new lodes discovered, 
thereby carrying on business by prospecting through its les- 
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see. It paid one-half of certain expenses of the business and 
required monthly statements to be furnished to it. The cor- 
poration sent its officer into the State, and the business was 
transacted in the State and with a citizen of the State where 
the subject-matter and business of the contract was to be 
carried on. Surely it cannot be seriously contended, under 
the terms of such a lease, that this company was not engaged 
in “ business” within the State. 

The language of the Colorado statute above recited is “ to 
do any business in this State.” If these words shall be con- 
strued not toembrace such transactions as was shown in this 
case, then it is easy to perceive how readily, as above stated, 
a foreign corporation may escape all liability under said 
statute. 

“ A corporation is defined to be ‘ an artificial being, invisi- 
ble, intangible, and existing cnly in contemplation of law.’ 
It can do no acts either within or without the State which 
creates it, except such as are authorized by itscharter. * * * 
Taking language in its ordinary acceptation, a corporation 
does business by the exercise of its power to contract, its 
power to acquire and hold property, real and personal, and 
like powers. By the exercise of these corporate powers it 
carries on its corporate business in the ordinary meaning of 
the term. By their exercise it establishes its business re- 
lations, assumes obligations, and acquires rights.” 


Utley vs. The Clark Gardner 8S. M. Co., 4 Col., 378. 


While the decisions of this Court hold that it is necessary 
in cases of this character to show that the corporation was 
engaged in business in the State, yet, so far as counsel are 
aware, the question as to what transactions exactly shall be 
regarded as carrying on business has not been passed upon. 
Under the language of the Colorado statute, it is submitted 
that the evidence presented on the trial of this case brought 
the defendant in error clearly within its scope; hence it is 
here contended that the ruling of the learned judge below 
was error. It will be observed that the general laws of Col- 
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orado charge foreign corporations with the duty of desig- 
nating an agent upon whom process may be served before 
they are “authorized to do any business” in the State, and 
thus also confers a privilege by which it can protect itself 
from service upon a mere stockholder or some one not directly 
representing it in its business; so that, if a foreign corpora- 
tion coming into that State to do business does not comply 
with the statute and designate its agent upon whom service 
can be had, it not only violates its duty but renounces a privi- 
lege given to it by the same law, and it must naturally fol- 
low that the foreign corporation so culpable cannot be heard 
to complain that astockholder was served with process in a 
suit against it, because it was within their power to have 
prevented such service. Being placed upon an equal foot- 
ing with domestic corporations and sharing all the benefits 
of State legislation equally with those corporations, the for- 
eign corporation doing business in the State must do so with 
reference to the laws thereof. ‘This would seem to bein har- 
mony with every principle of natural justice and commer- 
cial necessity. 

It is therefore respectfully submitted that the decision in 
St. Clair vs. Cox, upon which the learned trial judge relied, 
does not rule the case at bar. 

[f the statute of Colorado is held to be valid, then, it ap- 
pearing in this case, as we contend, that service was duly had 
in pursuance of its provisions, and that the said corporation 
was, asa matter of law, under the facts in evidence, engaged 
in business at the time of said service, we feel warranted in 
praying for a reversal of the judgment at the hands of this 
Court. 

James B. REeIty, 
For Plaintiff in Error. 
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THE BAKER MINING COM- 
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aT hi pelaued fii error . 


BRIEF FOR DEFENDANT IND ERROR. 


May it please the Court: 

This was an action in the nature of an aetion 
of ejectinent, to reeover certain mining premises, 
situate in the county of Clear Creek in said district, 
Abraham Whine and Charles W. Arny were in the 
beginning named as joint plaintiffs with the Baker 


Silver Mining company, a Penusylvania corporation, 


and the British Queen Mining company, a Colorado 


corporation, now plaimtiff in error, was named as 
defendant. As to Kline and Arny, the action was 
afterwards dismissed. The answer, (print 6, @,) 
admits that on the second of August, IS7. the 
corporation plaintiff had an estate in fee simple i 
the three lodes deseribed in the complamet, and was 
possessed of the mill-site and other premises: 
denies that it had any such right after that date, 
cunicl avers that on the Lay mentioned the COPpPOra- 
tien plaintiff ceased to exist, and that defendant's 
OTaAhntol hecame entitled ro the lode premises in fee 
simple absolute, and acquired possession of the 
other premises, und entitled to the same right Of 
possession as the corporation plainti® had and held 
before that, and that this estate and right of pos- 
session afterwards by divers conveyances passed to 
defendant, 

The rephieation eontroverted “ull the material 
allegations of the answer. After divers inter- 
mediate proceedings, the issue came on to be tried 
on the twentyv-seventh TAA of November, ISS6, 
hefore the judge of the District COUTT, presiding i) 
the Cireuit court, without jury, pursnant to the 
stipulation in writing of counsel, All the issues 
were found for the plaintiff, the Baker Silver Mining 
company, and judgement was given accordingly. 
(Print, 15-15.) 

There was no special finding of the facets, but a 
ball of exceptions was taken setting forth a portion 
of the evidence heard in’ said court, not purport- 


Ing to set forth the whole of the evidenee,—in 


Satie ee 


Dette 


which is set out also the opimien of his honor the 
distriet judge. From this opinion if may be in- 
ferred that defendant deraigned title under a sale 
upon an execution issued upon judgment given 
in a personal action in favor of one Betts and 
against the Baker Silver Mining company in the 
District court of the state of Colorado forthe COUNTY 
of Clear Creek, upon an attempted service of 


he 


process upon one MeDuffy, a stockholder of t 
company, the company not being then in any 
manner conducting its operations or exercising its 
powers within tue limits of the state of Colorado, or 
represented there by any agent whatsoever, and 
MeDuffy being in fact. although not in name, the 


plaintiff in this action. (Print, 20-25-30.) 


The case presented by the record is not one 


which can be reviewed upon error. 


Prior to the enactment of the aet of Mareh >, 
IS65. (Rev. Stat. $ 700.) the judgment given in a 
cause tried without a jury could not be reviewed 
prorat W rit of Vase. 

Gauild vs, Frontin, IS How, 135, 
helsey vs. Forsyth, 21 How. Sd. 
Campbell vs. Bovieau, 21 How, 283. 

The act in question authorizes a review of “the 
rulings of the court in the Progress of the trial if C4 
cepted fo at the time. and uly presented ly bill of ex- 


ceptions, and whi ii thie finding is special, 
the i¢ rye itr may exrtend AD determination or the sulfi- 


CrenCY of thi, facts found to support the ludgment,” 


This is the only act of congress authorizing a 
review of a judgment at law upon an issue tried 
by the court without a jury. 

Boogher vs. Insurance Co., 105 US. 90, 

The jurisdiction of the eourt is specially lim- 
ited by the act. | 

(1) Toa review of the rulings in the progress 
of the trial, and 

(2) ‘To a review of the sufficiency of the facts 


found yy the court to sustain the judgement, 


bn the present record hd) exceptions were re- 
served by the defendant in error to the rulings of 
the court during the progress of the trial: in point 
of fact all these interlocutory determinations were 
in its favor. 

Neither was there any special finding of any 
fact. The opinion of the court is not to be received 
asa finding of facts. 

Insurance Co, vs. Tweed, + Wal. ol. 


Norris vs. Jaekson. 9 Wal. 127. 


‘ 


The i ot exceptions Calli TO Tore he used TO 
bring li}) for review the whole evidence, where the 
issue is found generally by the court. than where 
the findifNg is by a Jury; and assuredly the court 
will not, upon the faets, review a general finding, 

| 


where. as in the present Cuse, If lets not the whole 


oft the evidenee hefore if. 


If the opinion of the court set up in the bill 
of exceptions be accepted as a finding of the facts, 


no error was committed in such finding. 


The defendant's answer admitted tithe in the 
plaintiff down to the second of August, S79 and an 
effort was made to deraign title by exeeution sale 
upon a judgment by default recovered in the state 
court against the corporation which was plaintiff 
below, and this judgment the court properly 
declared void upon the two grounds: 


Ce wv 
I. he judgement Ol the sfate relied poh, was 


mere personal judgment in an action for the 
recovery of damages. There was nothing in the 
record of that judgement to show that defendant in 
that action was atthe time earrving on business or 
exercising its powers within the limits of the state 
of Colorado, Lh) the present action the COnTrArS ot 
this was expressly maile to appear. (print, 22-25.) 
and the ease of St. Clair rs. Cor. 106 ©. SS. 350. 
eited Dy his honor the district judge, Is conclusive 
authority that a judgment thus rendered im the 


eourts of one state Hoist il corporation ot Whol her 


state. is utterly void. 


2. if was inecontestably shown that in point of 
fact, the action in the state court (the judgement 
wherein the foundation of the defendant's title) was 
collusively instituted by the plaintiff named therein, 
at the instanee of the very stockholder LL pan whom 


the process was served: that such stoekholder 


employed counsel and paid the costs, controlled the 
judgment and obtained all the benefits and advan- 


tages thereof. (Print, 26-27.) 


Happily. no reported case found where such 


an abuse of legal process, as exhibited in this 
record, has been attempted: but the proposition 
that a judgment so obtained is absolutely: invalid, 


needs nay the support ot authority. 


We reiterate our positions: First. That the 
judgment of the court is not reviewable upon this 


record: and seeond. If reviewed. it must be afhirmed. 
x tT. Whe 
R T MeNERAL, 
JOHN G. TAYLOR, 


fa Defendant i hrroyv. 
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In the Supreme Court of the United States. 


The British Queen Mining Company of Colorado, 


Plaintiff in Error, 
Vs. 


The Baker Silver Mining Company 


ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLORADO. 


ADDITIONAL BRIEF OF DEFENDANT IN ERROR. 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 


kor Defendant in Error. 


Allen, Lane § Soott, Pre., Phila. 
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Supreme Court or THE Uwnirep Srarss. 


The British Queen Mining Com- ) 


ny of Colorado 
pany of October Term, 1890. 


vs. | No. 169. 


The Baker Silver Mining Company. | 


ADDITIONAL BRIEF OF DEFENDANT IN ERROR. 


The facts of the case are fully stated in the principal brief 
for defendant in error. 

The case of the plaintiff in error, it is submitted, is abso- 
lutely without merit. 

It rests wholly upon the question of the validity of a cer- 
tain judgment alleged to have been obtained against the de- 
fendant in error by one Charles W. Betts, July 9th, 1879 
(Record, page 17), under which judgment the plaintiff in 
error claimed to derive title by sale to it after execution and 
purchase by the plaintiff in the execution (Record, pages 18, 
19, folio 33). It was admitted that the title of the Baker 
Company was good up to August 2d, 1879, when the sheriff's 
deed was made to Betts, and it is indisputable, so far as the 
record shows, that if the deed to Betts did not pass title, by 
reason of the invalidity of the judgment on which the execu- 
tion of Betts was founded, the British Queen Company is 
without a case. 

The opining of the court below (Record, pages 28-29, 
folios 50-53) is sufficiently conclusive, and any argument sub- 
mitted for the defendant in error can only be an elaboration 
of the views of the law upon which the case was decided. 
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It is merely proposed, at this time, in urging the necessity 
of an aflfirmance of the judgment, to show from the authori- 
ties how wholly unassailable are the positions of the defendant 
in error. 

Of these positions two are uppermost. 

1. The record of the judgment from which the plaintiff in 
error derives title does not establish jurisdiction over the Baker 
Company to support the judgment. 

2. No sufficient proof of facts is made in the testimony in 
the cause to establish jurisdiction in the matter of this judgment. 


1. The record of the judgment from which the plaintiff in 
error claims title does not establish jurisdiction over the Baker 
Company to support the judgment. 

Since the decision in St. Clair vs. Cox, 106 U.S., 350, it has 
been well understood that foreign corporations are amenable 
to suit only under certain conditions. 

“In the absence of a voluntary appearance, three conditions 
must coneur or coexist in order to give the Federal Courts 
jurisdiction in personam over a corporation created without 
the territorial limits of the State in which the court is held, 
viz.: (1) It must appear as a matter of fact that the corpora- 
tion is carrying on its business in such foreign State or district ; 
(2) that such business is transacted or managed by some agent 
or officer appointed by and representing the corporation in 
such State; and (8) the existence of some local law making 
such corporation, or foreign corporation generally, amenable 
to suit there is a condition, express or implied, of doing busi- 
ness in the State.” 

U. S. vs. American Bell Telephone Co., 29 Fed. Rep., 


And the fact of the carrying on business in the State and of 
the agency must affirmatively appear in the record offered in 
evidence in order to establish jurisdiction against the defend- 
ant. This was flatly decided in St. Clair vs. Cox. 

The absence of the averment that the foreign corporation is 
doing business in the State or is found therein can not be sup- 


3 
plied by proof altundi the record offered at the trial of a sub- 
sequent suit predicated on an alleged prior judgment. 
“The defects of the record can not be so pieced or patched 
up by parol.” 
Henning vs. Planters’ Ins. Co., 28 Fed. Rep., 440; 
Montgomery vs. Merrill, 36 Mich., 97. 


As it was observed in the latter case, jurisdictional facts can 
not rest in parol to be proved in one case, and perhaps dis- 
proved in another. The record must be complete in itself. 

This being the law, the defendant to make out its defense in 
the court below was obliged to produce a record showing upon 
its face that the Baker Company was engaged in business in 
Colorado, and had an agent there when the Betts’ judgment 
was obtained. The record of the proceedings in the Betts’ 
judgment offered in evidence (Record, pages 17, 18) shows 
nothing of the kind. 

The only thing in the record even suggesting the existence 
of facts sufficient to validate the proceedings is the recital in 
the judgment by default, “the defendant having been regu- 
larly served.” 

That this recital is insufficient is clear. It is a conclusion of 
law at best, and will not do away with the averment of facts 
necessary to support it. No presumptions in favor of jurisdic- 
tion exist in such a case. 

Alexandria vs. Fairfax, 95 U.S., 774, 780; 
Grace vs. American Central Ins. Co., 109 U.8., 278, 283. 


In the case of the United States vs. American Bell Tele- 
phone Co., above referred to, a marshal’s return of a subpoena 
as served upon the agent of the defendant, was deemed insuffi- 
cient for jurisdictional purposes over a Massachusetts corpora- 
tion proceeded against in Ohio. 

The judgment must, therefore, be affirmed for want of legal 
proof of jurisdiction over the Baker Company appearing in the 
only competent evidence offered to defeat the claim—the rec- 
ord of the Betts judgment. 
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2. No sufficient proof of facts is made in the testimony to e8- 
tablish jurisdiction over the defendant in the Betts judgment. 

The trial judge was unduly liberal in allowing the defendant 
to prove, if he could, by parol that the Baker Company was 
amenable to service in Colorado. No portion of the defend- 
ant’s oral evidence admitted by the court is, of course, compe- 
tent. But for argument’s sake, assuming it to be admissible, it 
not only fails to validate the Betts jndgment on jurisdictional 
grounds, but discloses such facts as to the obtaining of that 
judgment as stamp it void for all purposes. These facts are, 
indeed, unique. Betts, the nominal plaintiff in the suit, was a 
figure-head. He represented John I. McDuffy, who went to 
Colorado to sue the company on certain bonds he held. (Ree- 
ord, page 27.) He also appears to have been a stockholder. 
He puts the bonds in Betts’ name, and then begins suit in the 
name of Betts, and has service made upon himself as a stock- 
holder of the company, attempting to bind the company by 
virtue of a Colorado statute which, under certain circumstances, 
permits service upon corporations through their stockholders. 
McDuffy was, therefore, in fact, plaintiff, and had himself 
served with process on behalf of the defendant. The court 
very properly declined to tolerate such a scheme to fasten a 
judgment upon the Baker Company. 

But, if it were possible to overlook or get beyond this obvi- 
ous circumstance, which stamps the service and the judgment 
following it a fraud, the law itself on the other facts dis- 
closed would avoid the judgment for want of jurisdiction. 

The law of Colorado as to service on corporations is as fol- 
lows :-— 

General Statutes of Colorado, article 267, page 187 :-— 

“Tn suits against any corporation summons shall be served in 
that county where the principal office of the corporation is kept 
or its principal business carried on, by delivering a copy to the 
president thereof, if he may be found in said county; but if 
he is absent therefrom, then the summons shall be served in 
like manner in such county, on either the vice-president, secre- 
tary, treasurer, cashier, general agent, general superintendent, 
or stockholder of said corporation, within such time and under 


such rules as are provided by law for the service of such pro- 
cess in suits against real persons, and if no such person can be 
found in the county where the principal office of the corpora- 
tion is kept, or in the county where its principal business is 
carried on, to serve such process upon, a summons may issue 
from either one of such counties, directed to the sheriff of any 
county in this State where any such person may be found, and 
served with process. If such corporation keeps no principal 
office in any county, and there is no county in which the prin- 
cipal business of such corporation is carried on, then suit may 
be brought against it in any county where the above-men- 
tioned officers or any or either of them may be found: Pro- 
vided, That the plaintiff may, in all cases, bring his action in 
the county where the cause of action accrued.” 

260, page 186 :— 

‘“‘ Foreign corporations shall, before they are authorized or 
permitted to do any business in this State, make and file a cer- 
titicate signed by the president and secretary of such corpora- 
tion duly acknowledged with the Secretary of State, and in 
the office of the recorder of deeds of the county in which such 
business is carried on, designating the principal place where 
the business of such corporation shall be carried on in this 
State, and an authorized agent or agents in this State, residing 
at its principal place of business upon whom process may be 
served, and such corporation shall be subjected -to all the la- 
bilities, restrictions, and duties which are or may. be ~imposed 
upon corporations of like character organized under the gen- 
eral laws of this State, and shall have no other or greater 
powers.” 

If the service in the Betts proceeding is attempted to be 
sustained under the Colorado law as a service upon a foreign 
corporation, by serving a stockholder as such found within the 
State, it is invalid for the reason that any law which assumes 
to bind the foreign corporation in this way is’ itself invalid. 
It will be observed that the Colorado statute as to service on 
corporations through their stockholders refers solely to Colo- 
rado corporations. There is nothing whatever in the portion 
of the statute relating to foreign corporations which attempts 
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to bind the corporation by a stockholder’s service. It is only 
by construction that the law can be held to apply to foreign 
corporations. If such be its proper construction it is pro tanto 
invalid, for it contravenes the principle of natural justice which 
forbids condemnation without opportunity for defense. 
Lafayette Ins. Co. vs. French, 18 How., 404, 407 ; 
St. Clair vs. Cox, 106 U.5S., at page 359. 


It needs no argument to show that a mere individual stock- 
holder of a corporation, owning an interest in its property, is 
distinct from the corporation itself, and cannot, without more, 
represent it. He certainly cannot in his person bring it as a 
foreign corporation within the State so as to expose it to serv- 
ice and loss of property. 

It is plain that the service on McDuffy as stockholder was 
valueless. 

There remains to consider whether the service upon Mc Duffy 
as agent of the corporation or in any other capacity bound 
the latter. , 

It did not bind it, because neither was the corporation carry- 
ing on business in the State at the time, nor had it an agent or 
officer appointed to represent it there. 

“Tt cannot be held sufficient to give (a State court or a cir- 
cuit court) jurisdiction in personam over a foreign corporation 
that it has property rights, however extensive, within the dis- 
trict, or that it has pecuniary interests, however valuable, in 
business managed and conducted by others. It must itself be 
carrying on business in its own right, on its own responsibility, 
and for its own account and through or by means of its own 
agents, officers, or representatives in order to bring it within 
the operation of the laws of a State other than that in which 
it is incorporated, making it amenable to suit there as a condi- 
tion of its doing business in such State.” 

United States vs. American Bell Telephone Co. 


“ An agent of a foreign corporation upon whom service can 
be made must be one actually appointed by or representing 
the corporation as a matter of fact, not one created by im- 
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plication or construction, contrary to the intention of the 
parties.” 
Ihid. 
See also Good Hope Company vs. Railway Barb-Wire- 
Fence Co., 22 Fed. Rep., 635 ; 
Boston Electric Co. vs. Electric Gas Light Co., 23 Fed. 
Rep., 838 ; 
St. Louis Wire Mill Co. vs. Consol. Barb-Wire Co., 32 
Fed. Rep., 802. 
Maxwell vs. Atchison, T. & S. F. Ry. Co., 34 Fed. Rep., 
286. 


There is nothing whatever to show that the Baker Company 
was engaged in business in Colorado at the time of the service 
in the Betts suit. All that appears is that the company had 
property and property rights as lessor in certain real estate it 
had leased toa tenant. And so far from MeDuffy being its 
agent or representative, lis position was avowedly hostile to 
the company, and there could be no possible pretense that he 
represented it for any purpose whatever. 

With nothing, therefore, in evidence to show jurisdiction 
over the Baker Company in the Betts suit, it was clearly the 
duty of the court to find for the plaintiff, as there was nothing 
else whatever in the defendant’s case. 

In view of the law and the facts of record, it is difficult to 
believe that the writ of error was taken with any serious pur- 


pose except for delay. 
There will, it is believed, be no hesitancy in affirming the 
judgment. 


A. H. WINTERSTEEN, 
WAYNE MacVEAGH, 


For Defendant in Error. 
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1 Unitrep Srates OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judge of the circuit court of the United States for the eastern 
district of Arkansas, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between The Commercial Union Insurance Company et als., plain- 
tiff-, and St. Louis, Iron Mountain and Southern Railway Com- 
pany, defendant, a manifest error hath happened, to the great 
damage of the said defendant, as by its complaint appears, we, 
being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings afuresaid, with all things concerning the 
sume, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Monday 
of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and custom of 
the United States ought to be done. 

Witness the Honorable Melville 
W. Fuller, Chief Justice of the 
Supreme Courtof the United States, 
The Seal of the Circuit Court, this 5th day of April,in the year of 
Western Division of East. of-our Lord one thousand eight 
Dist. Ark., U.S. A. hundred and ninety, and of the 
Independence of the United States 

the one hundred and fourteenth. 

RALPH L. GOODRICH, 
Clerk of the Circuit Court of the United States of America 
for the Western Division, Kastern District of Arkansas. 


Allowed by— 
HENRY C. CALDWELL, Judge, 
By W. P. FEILD, D. C. 


2 The execution of tle foregoing writ of error appears from 
the schedule hereto annexed. 
3 Be it remembered that on the 21st day of September, 1889, 


‘ame into the office of the clerk of the circuit court of the 
United States for the western division of the eastern district of 
Arkansas the Commercial Union Insurance Company, by U. M. 
& G. B. Rose and Eben W. Kimball, Esqrs., its attorneys, and filed 
therein its complaint against the St. Louis, Iron Mountain and 
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Southern Railway Company; which is in the words and figures 
following, to wit: : 


In the United States Circuit Court for the Eastern District of 
Arkansas. 


Tue ComMMERCIAL Unroxn Company, THE Sun Murvat Insur- } 
ANCE CoMPANY, et al. 


v. 
Tue St. Louis, IncN MountTaIn AND SOUTHERN Rattway Com- 
7 r 
PANY. 
4 The Commercial Union Insurance Company, which is a 


corporation created by the laws of England ; The Sun Mutual 
Insurance Company, which is a corporation created by the laws of 
the Stateof Louisiana,and The Insurance Company of North America, 
which is a corporation created by the laws of the State of Pennsyl- 
rania, brings this suit against The St. Louis, Iron Mountain and 
Southern Railway Company, which is a corporation created by the 
laws of the State of Arkansas, and for cause of action they say that 
prior to the 20th day of September, 1887, the Union Compress Com- 
pany was engaged in compressing bales of cotton for transportation ; 
that their compress was situated in the town of Argenta, on the north 
side of the Arkansas river, opposite the city of Little Rock, in said 
district; that the defendant was a common carrier, using and oper- 

ating a railway running from the city of Little Rock, over - 
5 a bridge that was owned or used by it, to Argenta; that prior 

to that time said defendant had agreed with said compress 
company, in consideration of a certain sum of money to be paid to | 


it by said compress company for each and every car-load of cotton | 
to be transported by it under said agreement, that the said de- + | 
fendant would receive all the cotton in bales that might be brought | 


to the sheds of said compress company in said city, and that it 
would transport the same from thence to said compress in Argenta, 
a distance of about a mile and a half; that said sheds referred to in 
said contract were wooden sheds, built at the intersection of Main 
aud Water streets, in said city, each of said streets being forty feet 

wide and crossing each other at right angles, Main street run- 


6 ning north and south and Water street running east and 
west, both of said streets being public thoroughfares perpetu- % 


ally dedicated to public use; that immediately in front of said sheds, 
on Water street, there was a main railway track of said defendant 
on which cars were propelled in transporting said cotton to said 
compress under said contract, and which was also much used for 
other purposes; that immediately in front of said sheds and con- 
nected therewith was a platform between said sheds and said rail- 
way track which was habitually used for the purpose of loading 
said cotton on said cars for transportation as aforesaid; that 
at the time that the cotton hereinafter particwarly mentioned 
was deposited in said sheds the said contract had been habitu- 
ally acted on by the parties thereto for a long period of time; 
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that for the purpose of realizing and increasing the compen- 

sation thus agreed upon said defendants made the said 
7 sheds a receiving station of its road for all cotton in com- 

mon or uncompressed bales that might be delivered there, 
and gave bills of lading for the same to all persons depositing cot- 
ton in said sheds and applying therefor to any point in the United 
States or Europe to which it might be consigned, reserving in said 
bills of lading the privilege of having the same compressed; that 
while said contract was in full force Sam. O. Smith placed in said 
sheds 340 bales of uncompressed cotton in the care and custody of 
said compress company, with a view to its future compression and 
shipment, in accordance with the terms of said agreement, which 
had been so long acted on as to become a custom well known to all 
persons engaged in handling and shipping cotton in Little Rock, 

the said 340 bales being then and there of the value of seven- 
8 teen thousand dollars; and that while it was thus deposited 

the plaintiffs issued each for itself a policy of insurance on 
it in favor of the said compress company for the use and benefit 
of said compress company and the owner thereof, each of said 
plaintiffs insuring them against any loss that they or either of 
them might sustain by reason of damage or destruction thereof 
by fire, for a period extending beyond the time that said cotton 
was actually destroyed, as will be hereinafter set forth, said policies 
covering the entire value of said cotton; that under said agreement 
and custom, by virtue of which cotton was habitually received 
at said sheds, very large quantities of it were annually deposited 
at said sheds for compression and transportation by many owners; 

that said sheds were not sufficiently large to hold all the 
9 cotton that was annually brought there for said purpose 

in the months of October and November beyond more 
than two or three days, there being no need for any additional 
space in case said defendant should expeditiously remove said 
cotton as it was received, as it was required by its said contract 
and its obligations to the public to do, said sheds not having been de- 
signed for the keeping of cotton for any great length of time or in large 
quantities, but only being intended in the main for the temporary 
protection of cotton until such short time as would suffice for its 
removal tosaid compress, said sheds being made of wood and placed 
within a few feet of said railway track,on which the engines of said 
defendant were passing at all hours of the day and night, the said 

sheds being also open in front looking towards Water street, 
10 so that cotton deposited there was considerably exposed to the 

risk of damage or destruction by fire occasioned by sparks 
emitted from passing engines and from other causes; that in the 
months of October and November, 1887, said defendant did not 
remove the cotton that was received at said sheds within a reason- 
able time, as it was required to do by its said contract and by the 
custom which had grown up thereunder, but suffered it unreason- 
ably to accumulate at said sheds from time to time during said period, 
and that although during that time the defendant was often re- 
quested by said compress company to remove it from said sheds, 
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where it was exposed to special hazard, which was daily in- 
creasing from fresh accumulations, the weather being at the time 
unusually dry, said defendant neglected and refused so to do, 

and though large quantities of cotton were daily received 
1] at said sheds from the 20th day of October until the 14th 

day of November, 1887, the defendant did not during that 
time remove a single bale of said cotton from said sheds; that in 
the meantime said sheds became filled with said cotton to overflow- 
ing, and, there being no other place where additional receipts could 
be stored, large quantities of cotton bales were placed on Main 
street adjoining said sheds, and that at that time there were build- 
ings at the intersection of said streets on both sides thereof, one of 
them on the south side of Water street and the west side of Main 
street and adjoining both streets, forming the said cotton sheds of 
the said compress company, the same being contiguous to both of 
said streets; that by reason of the reception of said cotton by said 

defendant at that place and its failure to remove it, having 
12 bv reason of its invitation to the public to deliver cotton for 

shipment at that place on the faith that it would be removed 
within a reasonable time, cotton in bales continued to be delivered 
there and to be received by defendant, which continued to give out 
bills of lading therefor until it encroached on said adjoining streets, 
and for more than two weeks, with the knowledge and consent of 
defendant, it was piled clear across Main street from side to side 
from eiglit to ten feet high, leaving only a passage for foot passen- 
gers about four feet wide, all the rest of said street being rendered 
impassable by said cotton, of which cotton about 4,000 bales were 
covered with bills of lading issued by said defendant and which 
had been long previously received by it, and that said cotton had thus 

remained on said street for almost three weeks before the loss 
13 hereinafter to be mentioned,and much of it for a still longer 

period of time, the same constituting a public nuisance, in- 
fringing on the rights of the public to the free and unimpeded use 
of said street and endangering the cotton of said Smith, deposited 
as aforesaid, as well as much other valuable property in the vicinity, 
and indirectly a large part of the most valuable public and private 
buildings in said city, and that while said defendant was thus con- 
tinuing said public nuisance, which was made a criminal offence by 
an ordinance of said city, to which attention had been but recently 
valled by the mayor thereof in a public proclamation, and when 
there were about 4,000 bales of said cotton thus heaped in said sheds 
and in said street which defendant should long previously have re- 

moved, said cotton was fired in said street by some one to the 
14 plaintiff unknown, either wilfully or negligently, but most 

likely through negligence, as persons were continually trav- 
ersing said street and going between said bales of cotton smoking 
pipes, cigars, and cigurettes, and said fire first originated at or near 
said narrow passage on Main street, between said bales of cotton, and 
in broad daylight; that by reason of said fire the said cotton was 
totally destroyed, within the risk insured against in said policies, 
the total value thereof being covered by the same, and that there- 
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upon said Smith afterwards made proof of said loss of said cotton, 
upon which the plaintiffs paid him the full amount thereof, each of 
the plaintiffs paying its lawful pro rata of said loss. 

Il. And for a different statement of the same cause of action 

said plaintiff says that prior to the 14th day of November, 
15 1887, Sam. O.Smith had deposited in the sheds of the Union 

Compress Company, in the city of Little Rock, 340 bales of 
cotton of the value of seventeen thousand dollars, and that while 
they were thus deposited plaintiff, on the application of said Smith, 
insured them against loss by fire for their full value; that from the 
20th day of October until the 14th day of November, 1887, said 
defendant and the said Union Compress Company, by their joint 
act, caused many other bales of cotton to be piled in the public 
street of said city adjoining said cotton sheds, so as to greatly ob- 
struct the public use of said street, and so created a public nuisance, 
which was continued for three weeks or more, until the said 14th 
day of November, 1887, when said cotton in said street was fired, 

accidentally or otherwise, by some person unknown to the 
16 plaintiffs, and that said fire was communicated to said shed 

and destroyed the same, together with said cotton of said Smith 
deposited therein, and that as said loss of said cotton was within the 
risk of said policy said Smith proved up his said loss and the plain- 
tiffs paid him the same, amounting to seventeen thousand dollars, 
on the — day of January, 1888. 

Wherefore plaintiffs pray that they may have judgment against 
said defendant for said sum of money so paid by them as aforesaid, 
with interest and costs. 

KE. W. KIMBALL. 
U. M. & G. B. ROSE. 


We undertake for costs, as usual. 
Sept. 15, 1589. 


U. M. & G. B. ROSE. 


“iled and writ issued. 
Sept. 21, 1589. 
RALPH L. GOODRICH, Clerk. 


" 


17 [Tnited States of America. Western Division of the Eastern 
District of Arkansas. 


Be it remembered that at a circuit court of the United States of 
America in and for the western division of the eastern district of 
Arkansas, begun and holden on Monday, the 28th day of October, 
anno Domini one thousand eight hundred and: eighty-nine, at the 
United States court-room, in the city of Little Rock, Arkansas, the 
Honoroble Henry C. Caldwell, district judge, presiding and holding 
said court, the following proceedings were had, to wit: 

On October 30, 1889, comes the defendant, by Dodge & Jolinson 
and John M. Moore, Esqrs., its attorneys, and files herein its motion 
to make the complaint more specific. 

(For motion see bill of exceptions.) 


| 
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| 
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And on October 31, 1889, as follows: 

Comes the plaintiff, by U. M. & G. B. Rose and E. W. Kim- 
18 ball, Esqrs., its attorneys, and comes the defendant, by Dodge 
& Johnson and John M. Moore, Esqrs., its attorneys, and the 
defendant’s motions to make the complaint more specific and to file 
exhibit are heard, argued, and submitted to the court, and the court, 
being now well and sufficiently advised in the premises, considers 
that said motions be overruled ; to which ruling of the court the 

defendant excepts. 


And on November 1, 1889, as follows: 

Comes the defendant, by Dodge and Jolinson and John M. Moore, 
Esqrs., its attorneys, and files herein its demurrer to the complaint, 
and also its plea of non-joinder. 

(For demurrer & plea of non-joinder see bill of exceptions.) 


19 And on November 4, 1889, as follows: 
Comes the defendant, by Dodge and Johnson and John M, 
Mocre, Esqrs., its attorneys, and files herein its demurrer to the 
complaint. 
(For demurrer see bill of exceptions.) 


And on January 27, 1890, as follows: 

Come the plaintiffs, by U. M. & G. B. Rose, Esqrs., and E. W. Kim- 
ball, Esqrs., their attorneys, and comes the defendant, by Dodge & 
Johnson and Jolin M. Moore, Esqrs., its attorneys, and the parties 
proceed to the argument of the demurrer to the complaint, the plea 
of non-joinder, and the motion to make the complaint more specific, 
and the argument not being concluded, the saine is continued. 


20 And on January 30, 1890, as follows: 

Come the plaintiffs, by U. M. & G. B. Rose and E. W. Kim- 
ball, Esqrs., their attorneys, and comes the defendant, by Dodge & 
Johnson and John M. Moore, Esqrs., its attorneys, and the court, 
having heard all the argument of counsel and being now well and 
sufficiently advised in the premises, considers that the demurrer to 
the complaint, the plea of non-joinder of proper parties, and the 
motion to make the complaint more specific be overruled ; to which 
ruling of the court the defendant now excepts. 


And on February 3, 1890, as follows: 
Comes the defendant, by Dodge & Johnson, Esqrs., its at- 
21-22 torneys, and files herein its answer to the complaint; which 
answer is as follows: 
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United States Cireuit Court for the Eastern District of Arkansas. 


CoMMERCIAL Union INSURANCE COMPANY ) 

v8. \ 479 

Sr. Louis, Iron Mountain AND SoutTHern Ratiway { ~*~ 
COMPANY. 


Answer to Complaint. 


I. 


For answer to one paragraph of plaintiff’s complaint defendant 
says: 

[t admits that prior to September 20, 1887, the Union Compress 
Company was engaged in compressing cotton for transportation at 
Little Rock, Arkansas. It denies that its only compress was situ- 
ated at the town of Argenta, Arkansas, but says that said Union 
Compress Company had its compress buildings located for many 

years at the foot of Main street, in the city of Little Rock, 
23 Arkansas, and had been engaged up to within a short period 

prior to the said 20th day of September, 1887, in compressing 
cotton at said foot of Main street, and at the date above referred to 
was receiving cotton at said point in its compress building, ware- 
houses, and sheds for the purpose of compressing the same. 

it says further that the said Union Compress Company on said 
date was erecting a new compress in the eastern portion of the city 
of Little Rock, which at that time was not quite ready to receive 
cotton for compression. It admits that its line of railroad ran along- 
side of the said compress and warehouses belonging to the said 
Union Compress Company, situated in the city of Little Rock and 
at the foot of Main street; but it denies that it ever made any con- 
tract with the said Union Compress Company by which it agreed 
or held out any inducement to the said compress company or the 

public to receive cotton at its compress and warehouses at 


24 the foot of Main street, in the city of Little Rock, or any- 


where else; but it says it gave the Union Compress Company 
a certain rate per car-load, whereby it agreed to haul ail of the cot- 
ton of the said compress company from its compress and ware- 
houses and sheds at the foot of Main street and elsewhere in the 
city of Little Rock to its compress in Argenta whenever it should 
desire to transfer cotton from one place to the other. 

Defendant says that for many years a compress and warehouses 
has been erected at the foot of Main street, in the city of Little 
Rock, by individual enterprise; that the said compress and ware- 
houses were built alongside of its tracks long after said tracks were 
constructed and in operation, but it denies that it had any part in 
the erection or control of the said compress buildings, warehouses, 

or sheds at the foot of Main street, either before or at the 
25 time of the fire referred to in the complaint, and it denies 
that, for the purpose of realizing more and increasing the 
profits by hauling cotton from the said foot of Main street, it made 
the said Union Compress Company buildings and warehouses or 
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sheds a receiving station of its road for all cotton in common or un- 
compressed bales that might be delivered there or for any other 
purpose; it denies that it had or ever had any interest or claim to 
or control over the said warehouses, sheds, or buildings belonging 
to said Union Compress Company or the ground upon which they 
were located at the foot of Main street, in the said city of Little 
Rock, as aforesaid; it denies that it ever received any coiton from 
the foot of Main street from any person or persons Whomsoever; it 
denies that it ever made said point a depot or receiving station for 
cotton belonging to any person or persons whomsoever, or that it 
had any right, power, or authority so to do, but it savs 
26 that the said property belonged entirely and exclusively to 
the said Union Compress Company, in which this defendant 
had no interest whateverand over which it had no control. It says 
that the said Union Compress Company, for its convenience, did 
receive cotton at said point for compression and storage and done 
so-for many years and long prior to the 14th day of November, 
1887, both as warehouseman and for the purpose of compression ; 
that upon receipt of such cotton it issued its warehouse receipt to 
the owners thereof; that the various railway companies doing busi- 
ness at the city of Little Rock would, at the request of the holders 
of said warehouse receipts for cotton so stored with said Union Com- 
press Company for compression, whether the same were stored at 
the foot of Main street or at other points in the city of Little Rock 
or Argenta, take up the aforesaid receipts of the compress 
27 company and issue bills of lading to the shippers, thereby 
becoming the bailors of the said compress company, by whom 
said cotton continued to be held for compression, and it was well 
understood by the shippers of said cotton, upon the issuing to them 
of bills of lading as aforesaid, that the cotton was to remain in the 
possession and custody of the compress company until it should be 
compressed and prepared for shipment, and was not to be taken pos- 
session of by the railway company for transportation until it has 
been compressed by said Union Compress Company. 

Defendant denies that at the time of said fire there were 4,000 
bales of cotton in said sheds for which it had issued bills of lading, 
or that it had ever received any of the cotton that was stored in said 

sheds, or that it had any control whatever over the same. 
28 It denies that it ever held out any inducement to the own- 

ers or shippers of cotton to deliver the same at that point; it 
denies that this defendant ever suffered or permitted a large amount 
of cotton tounreasonably accumulate at the sheds of the said Union 
Compress Company, or that it unreasonably neglected or refused to 
move said cotton, or that it had any control over the same in any 
manner whatsoever. 

That as to whether or not Sam. O. Smith had 340 bales of cotton 
in the Union Compress Company’s sheds and warehouses at the 
foot of Main street, in said city of Little Rock, at the time of the 
fire this defendant knows nothing and has no information upon 
which to found a belief, and therefore denies the same; that as to 
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the value of said cotton it knows nothing, and therefore de- 
29 nies that it was of the value of $17,000; that as to whether 

or not the plaintiff in this suit ever issued a policy of insur- 
unce covering said cotton in favor of the said Sam. O. Smith, for 
the use of itself and the owners thereof, insuring them against any 
loss that they might sustain by reason of fire, or as to whether it has 
paid anything thereon to the said Sam. O. Smith, this defendant 
knows nothing, and has no information upon which to found a 
belief, and therefore denies the same; that this defendant denies 
that it had any control of any kind or character over the said Union 
Compress Company, or that it had any power to prevent their re- 
ceiving cotton at the foot of Main street or at any other point. It 
denies that it was in any manner responsible for the accumulation 
of cotton at said point or that it was in any way responsible for the 

fire which destroyed the same. It denies that it had any 
OU control over or interest in the manner of receiving, storing, 

caring for, and handling the said cotton stored in the sheds 
and warehouses of the said Union Compress Company at the foot 
of Main street at the time, and it says it had absolutely no control 
over the said sheds and warehouses or compress at the foot of Main 
street at the time said fire occurred or prior thereto. 


II. 


For answer to second of the complaint defendant says that as to 
whether or not Sam. O. Smith had deposited 340 bales of cotton, of 
the value of $17,000, in the sheds or warelhouses of the Union Com- 
press Company at the foot of Main street, in the city of Little Rock, 
or had said cotton insured by plaintiff against loss by fire on the 
20th day of September, 1887, defendant has no knowledge or in- 
formation upon which to found a belief, and therefore denies the 

same. 
ol It denies emphatically that this defendant, either alone or 

jointly with the Union Compress Company, caused the said 
bales of cotton to be piled in the public streets of the said city of 
Little Rock, adjoining the said Union Compress Company’s sheds 
and warehouses at the foot of Main street, or that it had any con- 
trol over or interest in the said sheds, warehouses, or streets adjacent 
thereto; it denies that it took any part of any kind or character in 
the creation of any public nuisance in the streets of Little Rock, if 
any was created there, on the 14th day of November, 1887, or prior 
thereto. 


IT. 


And for further answer to the first and second counts of said 

complaint defendant says: And defendant says that if the said cot- 

ton was destroyed by fire by reason of any careless acts of the 

32 said Union Compress Company or others this defendant is in 
no manner responsiovle therefor. 

But it says that if the said Sam. O. Smith stored their said cotton 

in the warehouses and sheds of the Union Compress Company at the 
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foot of Main street at the time alleged in said complaint they did 
so with a full and perfect knowle lee that there was a large accumu- 
lation of cotton at said points and “that the same was accumul: ating 
there faster than the said compress company could handle the 
same; that said plaintiff and said Sam. O. Smith were aware of the 
mode and manner in which said cotton was stored, cared for, guarded, 
and handled by the Union Compress Company, and the said 8. QO. 
Smith was at the time a stockholder and officer in said Union 
Compress Company, and the plaintiffs, knowing all said facts, in- 
sured said cotton in said Main street, and by their own acts in the 

premises contributed to the loss of said cotton, if any they 
oo did loose. 

Defendant specifically denies all the allegations of careless- 
hess or negligence, either of omission .or commission, on its part, 
as alleged and set up in the complaint, and says that it was guilty 
of no want of care in any respect whatever which would in any 
manner contribute to, approximately or otherwise, the cause of said 
fire on November 14, 1887. 


IIT. 


And for further answer defendant says that the said Sam. QO. 
Smith, the assured, is a citizen of the same State as the defendant ; 
that the emer insured exceeded in value thesum alleged to have 
been paid by plaintiffs; that neither of the plaintiffs to this action 
have severally paid under the alleged contract of insurance a sum 
equal to two thousand dollars. 

Wherefore defendant says this court has no jurisdiction of said 
action. 


od lV, 


And for further and complete defense to the action in this suit 
defendant says: 

That the plointiff is a foreign corporation doing business in the 
State of Arkansas; that prior to the making and entering into the 
contract upon which this action is based the said plaintiffs wholly 
failed, refused, and neglected to comply with the conditions and 
provisions of an act of the General Assembly of Arkansas entitled 
“An act to prescribe the conditions upon which foreign corporations 
may do business in this State,” approved April 4, 1887; that by 
reason of said refusal and neglect to comply with the said statutes 
of this State the contract upon which this action is based is void, 
and the courts are by law forbidden to enforce the same or any 
rights growing out of them in favor of said plaintiff. Wherefore 
defendant says that said plaintiff has no legal capacity to institute 
this suit. 


J. M. MOORE. 
DODGE & JOHNSON. 
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35 And on April 3, 1890, as follows: 


Tae CoMMERCIAL Union INSURANCE CompPpANy, THE Sun Murvat. | 
Insurance Company, and The Insurance Company of North | 
America 

é 


Tue Sr. Louis, IRon Mountain AND SouTHERN Rattway Cow- | 
PANY. 


Now, on this day, came the said plaintiffs, by U. M. & G. B. Rose 
and E. W. Kimball, Esqrs., their attorneys, and also came the said 
defendant, by Dodge & Johnson & John M. Moore, Esqrs., its at- 
torneys; and now come a jury, to wit, George W. Clark, J. H. Sau- 
noner, J. Kellogg, KE. D. Bradshaw, Thomas W. Newton, James 

Chappell, H. E. Erwin, 8. Volener, W. M. Rose, J. M. Perci- 
36 val, F. P. Cates, and A. Bates, making in all twelve good and 

lawful men, who, being duly sworn and empannelled, and 
having heard the testimony adduced and the argument of counsel 
and the instructions of the court, and having retired to consider, 
returned into court here the following verdict: We, the jury, find 
for the plaintiffs and assess them damages at the sum of eighteen 
thousand eight hundred and sixty-four and four-one-hundredths 
dollars. 

It is therefore ordered, adjudged, and considered that the plain- 
tiffs have and recover from and of the said defendant, St. Louis. 
Iron Mountain and Southern Railway Company, the said sum of 

eighteen thousand eight hundred and sixty-four dollars and 
37 four cents (18,864.04), together with all their costs in and 

about this suit paid out and expended, and that they have 
execution therefor; and during the trial of suid cause the said de- 
fendant took sundry exceptions to the ruling of the court, and to 
save said exceptions asked and obtained leave of said court to file 
its bill of exceptions at any time during the present term of the 
court. 


And on April 5, 1890, as follows: 
On this day come the plaintiffs, by U. M. and G. B. Rose and 
Eben W. Kimball, Esqrs., their attorneys, and the defendant, by 
Dodge and Johnson and John M. Moore, lisqs., its attorneys, 
38 and the defendant files writs of error and citation in this 
cause, duly signed by the judge, and also a bond to operate as 
a supersedeas bond, and its bill of exceptions in this cause, duly 
signed and sealed by the judge. 
39 Which bill of exceptions is in words and figures following, 
to wit: 
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In the United States Cireuit Court for the Eastern District of 
Arkansas. 


THe ComMMEeRCIAL Union InsurRANCE Co. and Others ) 


is. 
St. Louis, IRon MountTAIN AND SouTHERN RAILWAY re | 


Bill of Exrce ptions ot Dr fe ndant. 


Be it remembered that on the 30th d iy of October, LSS), the de- 
fendant filed its motion to compel plaintiffs to make their complaint 
more specific, and to file their polocies of insurance as exhibits, in 
words as follows: 

Comes the defendant and prays the court for an order compelling 


the plaintiffs to make their complaint more specific, in this: 


1. 


That they and each of them be compelled to set out more specific- 
ally the alleged amounts which they and each of them claim 
40 to have paid the assured, Sam. O. Smith, in the alleged poli- 
cies of insurance through and by which they claim their said 
rights of subrogation. 
9 

That they be compelled to set out more specifically the terms of 
said policy of insurance and file with their said complaint the said 
original policies of insurance under which they claim their right to 
recover, and upon their failure so to do defendant asks that said 
cause be dismissed. 

After argument, at a day su bs quent, sald motion, upon the filing 
of said policy, was overruled by the court; to which ruling, at the 
proper time and in the proper manner, defendant duly excepted, as 
appears by the judgment-roll herein. ‘Thereupon the defendant 
filed its plea of non-joinder, in words as follows, to wit: 

Comes the defendant and says that Sam. O. Smith, to whom the 
policy of insurance alleged in the complaint was issued and to 

whom thesaid insurance was paid by plaintiffs, is a necessary 
41 party to this action, and the same Is not joined therein. 
Therefore ihey would pray that plaintiffs be required LO 
make the said Sam. O. Smith party to this action. Wherefore it 
prays, Xe. 

After argument, said plea was overruled by the court; to which 
ruling, at the proper time and in the proper manner, defendant 
duly excepted, as appears by the jJudgment-roll herein. 

Thereupon the defendant filed its demurrer to each of the para- 
graphs of the complaint, as well as a general demurrer to the whole 
complaint; which demurrer is in words as follows, to wit: 
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For demurrer to first paragraph of plaintiffs’ complaint defend- 
ant says: 


I. 


Ist. That there is a defect of parties plaintiffs in this action, in 
this, that the assured under whom plaintiffs claim their right are 
not made parties hereto. 
42 2nd. That the same does not state facts sufficient to con- 
stitute a cause of action in favor of plaintiff-. 


I. 


Ist. To the second paragraph defendant, for demurrer, says that 
there is a defect of parties plaintiffs in this action, in this, that the as- 
sured under whom plaintiffs claim are not made parties thereto. 

2nd. Because the said paragraph does uot state facts sufficient to 
constitute a cause of action in favor of plaintiff-. 

But said demurrer was overruled by the court after argument by 
counsel; to which ruling defendant duly, at the the proper time and 
in the proper manner, excepted, as appears by the judgment-roll 
herein, and now tenders its bill of exceptions. 

Whereupon said defendant duly filed its answer to the complaint ; 
which said answer appears in the judgment-roll. 

Afterwards, a jury having been duly impaneled to try said 
43 cause, the plaintiff, to sustain the issues in said causes in its 
behalf, offered the following evidence : 

The plaintiff read in evidence the following written instruments: 

Ist. A policy of insurance, numbered 100,470, issued by the Com- 
mercial Union Assurance Company of London to Sam. O. Smith & 
Co., dated at Little Rock, Arks., Nov. 11th, 1887, and signed by Gress 
and Leigh, its agents at the city of Little Rock, which policy ex- 
pired on January 11th, 1888, and the material parts of which read 
as follows: 


Whereas Sam. O. Smith & Co. have paid the sum of seventy-three 
& 5°, dollars to the Commercial Union Assurance Company, Lin- 
ited, of London, for insuring from loss or damage by fire the prop- 
erty hereinafter described, not exceeding the sum specified on each 
article, viz., seven thousand dollars—form of cotton policy— 

S7 OU, on cotton in bales, their own or held by them in 
44 trust or on commission, while contained in the frame sheds 

Nos. 112 to 122, inclusive, and in brick shed and yard Nos. 
115 to 123, inclusive, North Main street, and on platforms adjoining 
and in street immediately between the two sheds, Sanborn’s map 
L. Rock, Ark.; and it is agreed and understood to be a condition of 
this insurance that this policy shall not apply to or cover any cot- 
ton which may at the time of loss be covered,in whole or part, by a 
marine policy; and it is further agreed to be a condition of this 
policy that only actual payment by hank check or otherwise for 
cotton purchased shall constitute delivery of cotton from the seller 
to the buyer; and it is further — that this company shall be liable 
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for only such proportion of the whole loss as the sum hereby insured 

bears to the cash value of the whole property hereby insured at the 

time of fire; and it is further agreed that tickets, checks, or receipts 
delivered to bearer shall not be considered as evidence of 

45 ownership. Other insurance permitted without notice until 
required. 


2nd. The following receipt was read: 


LittLte Rock, Arks., Jan’y 14, 1888. 

teceived from the Commercial Union Assurance Company of 
London the sum of sixty-eight hundred and ninety-one ,;*8,; dollars 
in full of all claims and demands for loss and damage by fire, on 
the 14th day of Nov’b’r, 1857, to property insured under policy No. 
100,470, issued atthe Little Rock agency, and the said policy is 
hereby canceled and surrendered. 

$6,960 88, amount of loss. 

69 60, discount. 


$6,891 28 
SAM. O. SMITH & CO. 


3rd. A policy of insurance, numbered 28353, issued by the Insur- 

ance Company of North America to Sam. O. Smith & Co., dated 

Little Rock, Ark., Oct. 19th, 1887, and signed by Adams & 

46 Boyle, its agents at Little Rock, Arkansas, and which policy 

expired Novy. 19, ’87, and the material parts of which reads as 
follows: 


In consideration of the receipt of thirty-five dollars, — do insure 
Sam. O. Smith & Co. against loss or damage by fire to an amount 
not exceeding five thousand dollars—form of. cotton policy— 
$5,000.00, on cotton in bails, their own or held by them in trust or 
on commission, while contained in the frame shed No. 112 to 122, 
inclusive, and in brick shed and yard — 115 to 123, inclusive, N. 
Main street, and on platforms adjoining and in street immediately 
between the two sheds, Sanborn’s map Little Rock, Arkansas; and 
it is agreed and understood to be a condition of this insurance that 
this policy shall not apply to cover any cotton which may at the 
time of loss be covered in whole or part by a marine policy; and it 

is further agreed to be a condition of this policy that only 
47 actual payment by bank check or otherwise for cotton pur- 

chased shall constitute delivery of cotton from the seller to 
the buyer; and it is further agreed tliat this company shall be liable 
for only such proportion of the whole loss as the sum hereby in- 
sured bears to the casli value of the whole property hereby insured 
at the time of fire. 

And it is further agreed that tickets, checks, or receipts deliver-d 
to bearer shall not be considered as evidence of ownership. Other 
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insurance permitted without notice until required; loss, if any, pay- 
able to German Nat. Bank of Little Rock, Ark., as its interest may 
accrue. 


4th. The following receipt was read : 


Received of the Insurance Company of North America, of Phila- 

delphia, Pennsylvania, through Adams & Boyle, agent-, the sum of 

forty-nine hundred and seventy-two ;?5 dollars, being in full 

4S accord and satisfaction of all claims for loss or damage by 

fire which occurred on the 14th day of November, 1887, to 

the property insured under policy No. 28553, issued at Little Rock, 

Ark., agency of said company, in consideration of which the said 

policy is hereby cancelled and surrendered to said company and all 
liability thereunder discharged. 


GERMAN NATIONAL BANK OF LITTLE ROCK. 


5th. A policy of insurance numbered H 1088, issued by the Sun 
Mutual Insurance Company of New Orleans tu Sam. O. Smith & Co., 
dated Little Rock, Arks., October 17th, 1887, and signed by Gress & 
Leigh, its agents at Little Rock, Arks. ‘The {policy expired Nov. 
17th, 1887, and the material parts of which read as follows: 


In consideration of thirty-five dollars,to be paid to them by the 
insured hereinafter named, — do insure Sam. O. Smith & Co. 
49 against loss or damage by fire to the amount of five thousand 
dollars—form of cotton policy—$5,000.00, on cotton in bales, 
their own or held by them in trust or on commission, while con- 
tained in the part one & two story frame and briek gravel-roof cot- 
ton sheds and compress building and F serge adjuining on the 
east, situate Nos. 112 to 122, ine lusive, N . Main street, block 79, San- 
born’s map L. Rock, Ark.; and it is agreed and understood to be a 
condition of this insurance that this-policy shall not apply to or 
cover any cotton which may at the time of loss be covered in whole 
or part by a marine policy; and it is further agreed to be a condi- 
tion of this policy that only actual payment by bank check or other- 
wise for cotton purchased shall constitute delivery of cotton from 
the seller to the buyer; and it is further agreed that this company 
shall be liable for only such proportion of the whole loss as 
o0 the sum hereby insured bears to the cash value of the whole 
property he ‘reby insured at the time of fire; and it is further 
agreed that tickets, checks, or receipts delivered to bearer shall not 
be considered as evidence of ownership; other insurance permitted 
without notice until required; loss, if any, payable to German Na- 
tional Bank, as its interest may appear. 

End.: Octo. 29,’87. ‘This policy is amended to cover in the frame 
shed, Nos. 112 to 122, ine., & in brick shed & yard, 115 to 123, ine., 
N. Main St., & in platforms adjoining & in street immediately be- 
tween the two sheds, Sanborn’s map L. Rock, Ark. Gress & Leigh, 
agents. 
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6th. The following receipt was read: 


Received at Little Rock, Ark., February 4th, 1888, the sum 
51 of forty-nine hundred and seventy-two ;*,5 dollars in full set- 
tlement of the within policy. 
SAM. O. SMITH, 
GEO. W. MARTIN, 
Of the Firm of Sam. O. Smith & Co. 
GERMAN NAT'L BANK OF 
LITTLE ROCK. 
C. T. WALKER. 


It was also proved that payments were made as shown by said 


receipts. 
Plaintiff then introduced the following witnesses, namely: 


Mr. Sam. O. Smiru testified for plaintiff: 


@. State whether you were a member of the firm of Sam. O. Smith 
& Co. the 19th of October last. 

A. Yes, sir; I was. 

Q. Did your company take out these policies just read in evi- 
dence on the dates mentioned ? 

Q. Was the cotton mentioned in those policies burned up in the 
fire on the 14th of November, 1887 ? 
52 A. Yes, sir; it was. 
Q. Did you have it insured for its full value ? 

A. No, sir; it was not. That cotton, I think, carried $17,000 in- 
surance, and the value of the cotton was $18,179—unbilled cotton. 
None of the cotton mentioned in those policies was billed by the 
R. R. Co. It was held as the property of our firm, on which no 
bills of lading were issued. 

Judge CALDWELL: What was the value of the cotton? 

A. $18,179.00, on which there was insurance of $17,000.00. 

Q. Was it all insured ? 

A. It was intended to have been insured, but when the value was 
ascertained the insurance did not cover it all. 

Q. Have the insurance companies paid for all the cotton that was 
insured ? 

A. Yes, sir; the full amount of the policies. 

®. Not the full value of all the cotton ? 
d3 A. No, sir; we didn’t happen to have enough insurance 
to cover the value of all the cotton, that’s all. 


Judge CALDWELL: 


Q. How are those policies—on bales? 
A. No, sir; upon all cotton not exceeding $17,000.00. 
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Cross-examination : 


Q. The Sun Mutual Insurance policy is for $5,000, and they only 
paid you $4,972.06. What is the cause of that deduction? 

A. There was an amount collected by the insurance company, 
placed in the hands of Adams & Boyle, for property saved, refuse, 
or something like that. 

Q. In the Commercial Union Insurance Company there is a dif- 
ference of $121.00. Was that caused in the same way ? 

A. Yes, sir. 

®. In the other there is a small difference; that for the same 
cause ? 

A. Yes, sir. 
54 @. These policies of insurance, while they covered 
$18,179.00 worth of cotton at that point, only amounted to 
$17,000.00 ? 

A. Yes, sir. 

Q. Your lot of cotton was worth $18,179.00 and you had $17,000 
Insurance ? 

A. Yea, sir. 

Q. Was all the cotton destroyed ? 

A. Yes, sir. 

Q. How long had the cotton been accumulating there, Mr. Smith— 
your cotton ? 

A. I think that some of the cotton had been in there from Septem- 
ber on. It was in great part selections such as we had no immedi- 
ate use for. 

@. Were they kept for the purpose of grading them ? 

A. No; they were allready graded. It was selections, extra sta- 
ples, fancy grades, etc. We had no place for them at the time; 

hadn’t been able to sell them, and it was nearly all the cotton 
55 that we had purchased that season. Some of — might have 
been there from September on. 

Q. It was for storage, wasn’t it? 

A. Well, I can’t say; we put it in there and kept it there. 

Q. Did you know the condition of the cotton at the foot of Main 
St., in the compress shed, at the time? 

A. Yes, sir. 

Q. You knew of the accumulation of cotton there? 

A. Yes, sir. 

(). You were secretary of the compress company t 

A. Yes, sir. 

Q. Did the compress Co. make any objection to your method of 
leaving your cotton there so long? 

A. Yes, sir. 

Q. What objection was made? 

A. They said they were unable to take care of it; they only 
wanted to receive cotton for immediate shipment. 

@. You sent it there knowing that? 
56 A. Yes, sir; we bad no other place to put it. 
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Q. The policy issued by the Commercial Union Ins. Co. was 
issued November 11th, was it not ? 

A. Yes, sir; three days before the fire. 

Q. By whom was it issued ? 

A. By Gress & Leigh. 

©. Where was their office ? 

A. On Markham street, in the Dodge & Meade block, Little Rock, 


®. How near to the foot of Main street to where the cotton was 
stored ? 

A. It is about 100 feet to Main and Markham. 

@. Abcut 250 feet from: where the cotton was stored ? 

A. I cannot tell exactly where the cotton was located; it was in 
one or the other of the buildings. 

Q. Did the parties who issued this policy know the condition 
that existed at the foot of Main street ? : 


A. You mean as to the quantity of cotton there ? 
Q. Yes. 
o7 A. I presume they did, sir; any one could see it. 


Q. Was it not right back of their office ? 

A. Yes, sir. 

Q. Within one hundred feet? 

A. I suppose possibly it was. 

Q. Does the same thing apply to this policy issued the 18th or 
19th of October ? 

A. This issued on the 19th of October was issued by Adams & 
Boyle, agents for that company, and located at Little Rock, Ark. 

Q. How far was their office from the compress shed ? 

A. About 210 feet further than Gress & Leigh; about 360 feet ; 
somewhere along there. 

Q. About a block? 

A. Yes, sir. 

Q. Did they know the condition—the accumulation of cotton at 
that point? 

A. I presume they did; they were here. 

(. Was ita fact that was notorious all over the town—a matter 

of public notoriety ? 
58 A. Well, I don’t know exactly how to answer that. The 
insurance companies knew when they were issuing their pol- 

icies and the risk they were taking. They were down there looking 
at it. 

Q. The Sun Mutual policy bears date of the 17th of October. 
Was it issued on that date? 

A. Yes, sir. 

Q. By whom? 

A. Gress & Leigh. 

Q. The same agents that issued the first policy you spoke of? 

A. Yes,sir; Gress & Leigh. 

Q. Who composed the firm of S. O. Smith & Co.? 

A. 8. O. Smith and G. W. Martin. 

Q. Of what State are you and G. W. Martin citizens? 


THE COMMERCIAL UNION INSURANCE CO. ET AL. 19 


A. Citizens of Arkansas. 

Q. How long have you been citizens of Arkansas? 

A. Over 15 years; both of us. 

Redirect examination : 
59 Q. How many bales of cotton did you have there? 
A. Our firm? 

Q. Yes, sir; covered by this insurance. 

A. I don’t remember; I think, possibly, 369 bales. I could not 
say exactly. 

®. What was it worth? 

A. From Si to LZsc. per pound. 

Q. How much would a bale weigh ? 

A. I don’t remember the weight. 

Q. Did people bring cotton to be left for any considerable length 
of time? Did thev receive any cotton that was brought there? 

A. I could not say about that. I am rather under the impression 
that the general instructions were not to receive any cotton unless 
it was intended for immediate shipment. 

Q. Do you remember any case when cotton was brought there 

nel refused ? 
A. I could not say positively. I could not say any par- 
60 ticular case; am under the impression that it was, though. 
Q. Do you remember the name of any person that brought 
cotton there that was reft:sed ? 

A. No, sir. 

. Where was your office at that time? 

A. On Scott, between Markham and Second. 

(). Were you there most of the time? 

\. Yes, sir; [ was there pretty much all the time. 

». What was your business ? 

A. Cotton buying. 

). What office did you hold in the Union Compress Company? 
A. Secretary in the compress company. 

Did you say it was your intention to make a claim against the 
age 

A. That claim is in full charge of Mr. Geo. W. Martin. It is my 
understanding that it is his intention to make a claim. 

Q. Mr. Martin is your partner? 

A. Yes, sir 
61 Q. Have you any intention yourself of making a claim? 
A. No, sir; I have no interest in the claim at presert. 
Q. How long since you disposed of your interest? 
A. Since day before yesterday. 


» 


Plaintiff then offered to read in evidence the release from G. W. 
Martin and Sam. O. Smith, executed since the commencement of this 
suit, which was In words as follows: 

LittLe Rock, Feb’y 22, 1890. 

‘or value received we hereby release to the St. Louis, Iron Mount- 
ain & Southern Railway Company all damages that we may have 
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any right to claim by reason of the destruction of any and all cot- 
ton caused by fire in the city of Little Rock on the 14th day of No- 
vember, 1887. 
(Signed) GEO. W. MARTIN. 
SAM. O. SMITH & CO., 
By GEO. W. MARTIN. 


62 To the introduction of said written release in evidence de- 

fendant, at the time and in the proper manner, objected as 
incompetent, irrelevant, and immaterial ; but the said objection was 
overruled and the release read to the jury; to which ruling of the 
court the said defendant then and there excepted. 


Capt. W. H. Wriaur testified for plaintiff: 

Q. Will you state what position you occupy now with reference 
to the Union Compress Company *” 

A. I am its president. 

Q. What position did you occupy with reference to it in 1887? 

A. President of the company. 

Q. Will you state where, in 1887, November, the compress and 
compress sheds of the Union Comp. Co. were located ? 

A. ‘The compress sheds were at the foot of Main street, in 

63  - Little Rock, Ark.; previously we had the compress located 

there. It was moved, I believe, in September to the eastern 
portion of the city. 

Q. At the time of the fire in November had the compress ma- 
chinery been removed from the foot of Main street? 

A. Yes, sir. 

Q. Now, then, how long did you continue to compress cotton at 
the foot of Main street ? 

A. We quit the previous season, in May or June. 

Q. When was that compress shed located at the foot of Main street, 
do you know? 

A. In 1884, I believe. 

Q. What was it then—the Union Comp. Co. ? 

A. It was the property at the time of the Little Rock Oil and Com- 
press Co. 

Q. What was the business of that company ? 

A. The compress department was the compression of cotton ? 
64 Q. Did it have any other place for compression except 
there? 

A. Also at Argenta. 

Q. When was that erected at Argenta? 

A. In 1881 or 1882. I think 1882 was the first year. 

Q. Will you state the method of compressing cotton ; whether or 
not the cotton that was received at the foot of Main street when 
it was the property of the oil and compress Co. was compressed at 
that place or whether it was received there and moved to Argenta 
for compression, or whether the cotton that was received at Argenta 
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was compressed there and the cotton received here was compressed 
here ? 

A. We received cotton at the foot of Main street for transshipment 
to Argenta. That was before the compress was built at the foot of 
Main street. 

Q. Now, what arrangement existed between the railroad 
65 Co. and the compress Co. with reference to the transshipment 
of cotton from the foot of Main St. to Argenta ? 

A. My recollection is that the railroad Co. transported ‘the cotton 
from Main street to Argenta free. 

(. Transported it free? 

A. Yes, sir. 
Q. Now, that was for 2 years previous to 1884 when you located 
the compress machinery there? 

A. We constructed a compress in 1884 at the foot of Main. street. 

(). Now, then, after you constructed the compress at the foot of 
Main street did you continue to carry cotton from there over to Ar- 
genta? 

A. It was received and com pressed there. 

(. How long did that arrangement continue to exist ? 

A. Three years; from 1884 to 1887. 

Q. What was done with the cotton after it was compressed ? 
66 A. It was taken in charge by the R’y Co. 
@. Who paid for the compression of it? 

A. The R. R. Co. 

(). Capt. Wright, if you remember, was it the custom of the rail- 
road Co. to issue b. |. for cotton previous to compression or sub- 
sequent to compression ? 

A. Previous to compression. 

Q. Who made that arrangement with the R’y Co., do you know? 

A. The arrangement was originally made by Mr. Urquhart, who 
was president of the Little Rock Oil and Compress Company, with 
officials of the I. M. R’y in St. Louis. 

Q. Then, if I understand you, the cotton was billed before com- 
pression and billed at that point at the expense of the railroad, and 
by them loaded into the ear and carried off? 

A. We had nothing to do with the billing, except as we were 

instructed by the owners of the cotton. 
67 Q. Did you have a receiving clerk there at that time? 
A. Yes, sir; we had a receiving clerk there. 

Q. Did the defendant in this case pay any portion of that receiv- 
ing clerk’s salary? Now, that is previous to the removal of the 
conipress machine. 

A. There were two clerks. 

@. You mean on this side of the river? 

A. Yes, sir; I mean on this side of the river, previous to the time 
that the machine was removed. A. There was a receiving and a 
shipping clerk. 

@. Who was the shipping clerk in the employ of ? 

A. The shipping clerk was paid by the R. R. and ourselves 
jointly. 


22 THE ST. LOUIS, IRON MOUNTAIN & SOUTHERN R’Y CO. VS. 


Q. Now, where was the machinery from the foot of Main street 
moved to? 

A. The present grounds belonging to the Union Compress Co., in 

the eastern portion of the city. 
68 Q. What arrangement was made then with the railroad 
Co., if any, with reference to the moving of cotton? 

A. I do’nt understand you exactly. 

Q. When the machinery was moved to the eastern portion of the 
city was any arrangement made with the railroad by which the 
cotton was to be shipped from Little Rock to either of the com- 
presses of the company ? 

A. Yes; an agreement was made to transport the cotton to its 
compress in Argenta, from the foot of Main street, until such time 
as the other compress would be in operation. 

Q. Now, was that the same arrangement or a different arrange- 
ment which had been entered into previous to the erection of the 
machinery at the foot of Main street” 

A. I think it was a different arrangement. There were different 

officials in charge of the road. Mr. Newman succeeded 
69 to the previous traffic manager, and he insisted upon $2.00 
per car. 

Q. Who was to pay that? 

A. The compress company. 

Q. In 1887 do you remember the time of the fire? 

A. lith day of Nov., 1887—yes, sir. 

Q. How many bales of cotton were in the sheds of the compress 
Co. at the foot of Main street at that time ? 

A. I think there was from 3,600 to 4,000 bales; I do not remember 
exactly. 

Q. At the time of the fire yon state that there was from 3,600 to 
4,000 bales of cotton in the compress sheds? 

A. Yes, sir. 

Q. Do you know what amount of this was billed and what amount 
was unbilled ? 

A. I think from 2,600 to 2,800 or 3,000 bales were billed : I do not 
remember exactly. 

Q. Will you state to the jury the exact manner of doing 

70 business between the comp. Co. and the R’y Co. with refer- 

ence to the shipment of of cotton; when and how it was 
shipped ? 

A. We shipped it at the order of the railway company. 

Q. Well, just state how these orders were given, please. 

A. Issued by the general fr’t agent or ass’t gen’! fr’t agent at 
this point. 

Q. And was given to the owner of that cotton when it was re- 
ceived by the Union Compress Company ? 

A. A ticket of the Union Compress Company? (Ticket shown to 
witness:) Yes, sir; that is one of the tickets. — 
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Litrte Rock, ArK., ——, 188-. 
Received by Union Compress Company from —— ——. 
Account of 
For compression. 
Storage after ten days will be charged. 
Not responsible for any loss by fire. 


Marks No. bales cotton. 


71 Q. Now, what was done with that ticket by the holder of 
it in order to get shipment ? 

A. Took it to the railroad, to the delivery agent of the railroad, 
who made an order on us for the shipment of that cotton, after 
issuing the b. |. for the cotton. Then we would insure the cotton 
upon receipt of this notice from the railroad Co. after they issued a 
b. 1. The order issued to us by the railway company was an order 
directing us to compress the cotton, after having informed us that 
they had issued bills of lading, and a further order to load it on the 
cars. ‘This order was issued to us both by the St. Louis, Iron Mount- 
ain & Southern R’y Co, and the Memphis & Little Rock R. R. Co., 
and referred to cotton upon which each of those companies had 

issued bills of lading for cotton both at the compress ware- 
72 house at the foot of Main St. and at the compress in Argenta, 
across the river. The order read as follows: 
“ Unron Compress Co., Lirrte Rock, ArK., 9 11th, 1887. 


[ have this day issued on your dray receipts b. 1. to Jno. Smith 
& Co. for 100 bales cotton. 


Marks. No. bales. Weicht 
a oh 1.000. 50.000. 


Ship the above cotton by the St. L., I. M. & S. R’y via St. Louis, 
for account of A. R. Bragg, agent. 


A eee: 


Q. Now, Capt. Wright, you state that there was from 26 to 2,800 
or 3,000 bales of cotton which had been billed. How long had it 
remained there, do you remember? 

A. I think some of it was there as long as six weeks or two 
months. 

(Mr. Jounson:) Testify what you know, Capt. Wright. 

A. That is my recollection. 1 feel sure some of it was there six 

weeks. 
79 Q. Will you now describe to the jury how the compress 
grounds were situated or located? (I expect that Capt. had 
better make a diagram on this paper.) 

A. At the foot of Main street, 3 blocks on the west side, and 4 on 
the east side, taking in the street and the lots between those two 
blocks; the depth of the warehouse proper was one lot, say 150 feet. 
There were 3 lots on the west side and 4 on the east side, making 7 
lots of ground ; half of the lots on the west side excavated for the 
machinery, compress, boiler, and so on. 
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Q. How near was the R’y track? Describe to the jury how near 
the R’y track ran to the compress shed. 

A. What was known as the compress siding was within 18 inches 
of our platform, on a level with the car door. The main track was 

some four or five feet distance north. I do not know the 
74 exact distance; what is usual, I suppose, between sidings 
and main line. 

Q. Was demand made on the R’y Co. for shipping facilities for 
that cotton ? 

A. Yes, sir. 

Q. By whom and how often? State the circumstances. 

A. The demand was made repeatedly upon all the officials we 
knew here, and also at St. Louis; also to the traffic manager for 
transportation for the cotton. 

Q. Who made it? 

A. I made it. 

@. How often? 

A. I cannot say, except to say that I made it repeatedly, and sent 
our compress superintendent to the local superintendent here. 

@. Was the cotton in an exposed condition at the time of the 
fire’? 

A. The cotton was in the same condition that it had been 
70 for a year—that is, for that season of the year. The cotton 

was piled up there at some distance from the railroad track. 

Q. What was the character of the weather? 

A. The weather was exceedingly dry. 

Q. For how long? 

A. It wasa very dry season. I remember that it was remarked 
by everybody that it was unprecidently dry. 

Q. Capt., we would like to have something definite about the time 
you made these demands. How long previous to the fire? 

A. Well, the demands were made often. I telegraphed a long 
telegram to Mr. Newman. 

Q. Who was Mr. Newman ? 

A. He was the general traffic manager and third vice-president 
of the road; and on one occasion the managers of the road were here 
and saw the condition of the cotton. 

Q. Now, can you locate something near the time when they 
76 were here? How long previous to the fire, about? 

A. I was in St. Louis on the 8th day of November. If 1 
remember, ] returned from St. Louis on November 8th, where | 
went to impress upon the officials of the road the condition we were 
in here in regard to the transportation of cotton. I think I left 
here about the 6th and back on the 8th. 

Q. Now, you have not told us how long you had been demand- 
ing and how long there had been a necessity for a demand for trans- 
portation previous to this time. You say you had been sending 
tel-grams. | 

A. I suppose the correspondence would cover two months or more. 
I eannot give date exactly unless I should refer to the correspond- 
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ence. I know the accumulation of cotton that season was quite 


early. It came in unusually early. 
Q. Capt. Wright, will you state what understanding there 
V7 was as to the delivery of cotton at that point with the cotton 


buyers or shippers, whether it was known to the public as a 

place for the shipment and receiving of cotton for shipment? 

A. Yes, sir; it was known to the buyers as such. 

Q. About how many bales were shipped from there; do you 
know or can you approximate ? 

A. I have forgotten that. It is a matter of record and can be as- 
certained. I have forgotten the quantity of cotton received. 

@. You can ascertain? I wish you would, please. 


Q. What use was made of the space between the lots there at the 
foot of Main street? 

A. We had a lease from the city for the purpose of storing or 
placing cotton on It. 

). Was cotton stored in there at the time of the fire? 
A. Not stored there; it was placed there. 
(). In the street ? 
75 A. Yes, sir. 
Q. About what quantity ? 

A. As much as the street would hold except the gangway. 

Q. What gangway? 

A. There was a gangway left for people crossing to the Athletic 
Association, and a paboway, | think, next to the compress for mov- 
ing the cotton. 

. What access was there to the river except through the gang- 
way! 

A. There was none. 

Q. What was the width of that gangway ? 

A. Four or five feet. 

Q. Capt., one more point before I close your testimony, and that 
is with reference to the contract between the railroad company and 
the compress company. Now, I want to understand that. What 

was the agreement between the two companies with refer- 
79 ence to the furnishing of transportation ; how and when, and 
upon whose demand was it furnished ? 

A. The transportation was to be furnished when it was needed. 
They were to furnish the transportation necessary to carry off all 
cotton that was put there. 

Q. Capt. Wright, we will close now with the understanding that 
you will get us the statement of the cotton that was shipped, please. 

A. That is, the cotton we had received ? 

Q. Yes, sir. 

(Item never furnished.) 

Cross-exam ination : 

Q. What company was it that was occupying this warehouse at 
the foot of Main street at the time of the fire? 

A. Union Compress Co. 
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Q. The fire occurred the 14th day of November, didn’t it? 

A. Yes, sir. 

80 Q. How long had the Union Compress been in existence at 
that time? 

A. Since June 22nd. 

Q. That company, then, was organized on the 22nd of June, 
1887 ? 

A. Either on the 6th or 22nd. It is my recollection that it was 
on the 22nd. 

Q. And was constructing at the time this fire occurred a com- 
press in the eastern portion of Little Rock ? 

A. Yes, sir. 

Q. Who made the arrangement with the railroad company on the 
part of the compress company for transportation rates ? 

A. Mr. Howell made the arrangement in St. Louis, in Sep- 
tem ber. 

Q. Where did he make the arrangement? 

A. In St. Louis. : 

Q. Were you present at the time? 

A. I was not. 

Q. Did Mr. Howell make that arrangement? 

A. Yes, sir; with Mr. Newman. 

81 . Who was in possession and control of the wareliouse 
and cotton stored at the foot of Main street? 

A. The Union Compress Co. 

Q. You say the Union Compress Co. had control and possession of 
this ground ? 

A. Yes, sir, 

Q. Who was in immediate charge of the ground representing the 
Union Compress Company ? 

A. Mr. Bland was superintendent of the company at that time. 
He had charge of both sides of the river. 

Q. Who occupied the cotton shed immediately east of Main St.? 

A. Union Compress Co. 

Q. I want you to state how far down the river, going east from 
Main street, the cotton storage continued. 

A. 4blocks. I mean 4 lots, 150 feet each. 

Q. Was there cotton stored immediately across Scott street ? 

A. I think the whole street was covered with cotton. 

82 Q. Did not that continue across east of Scott street? 

A. I think there was cotton stored up to Elm street east 
and down Elm street. Iam not sure about it. It is all a matter of 
recollection. 

@. Where is Elm street ? 

A. Elm street is a street running parallel with Markham street. 

Q. Capt. Wright, did the R. R. Co. have any control of the 
sheds or of the cotton that was stored at the foot of Main St. ? 

A. They had no direct control of the shed, but they had control of 
the cotton. ‘ 

Q. In what way did they have control of it? 

A. Cotton on which bills of lading were issued. 
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Q. Was it in their possession or in the possession of the compress 
company ? 

A. The possession of the compress company for the R’y Co. 
83 Q. What was the condition of the cotton bills of lading were 
not issued for? 

A. It was under the control of the owner. 

Q, But it was in the possession of the compress Co., wasn’t it? 

A. We had it for the compress Co. for the owners. 

Q. Now, I was going to call your attention to what you said a 
moment ago with reference to making up lots of cotton by the cot- 
ton buyers. You said they sometimes waited a few days until the 
cotton buyer had made up his lot—such a quantity such as he 
wanted to send off. He would let some of it lie at your sheds, 
would he? 

A. Yes, sir. 

Q. And would not get his b. 1. until he had made up the lot he 
wanted to ship out? 

A. Yes; that was a matter of common custom. 

Q. Now, the cotton was not ready for shipment until the lot had 

been made up? 
84 A. That was the manner. Then the railroad Co. trans- 
ported over to Argenta at $2.00 per car. They charged us 
$2.00 per car for their services. 

Q. Did you have any other compress than the one that was at 
Argenta in operation at that time? 

A. No, sir. 

Q. It was not until later that your compress was in operation In 
Eastern Little Rock ? 

A. Yes; I think we commenced receiving cotton about the 7th or 
Sth of November—about one week before the fire. 

Q. You state that there was an unusual and unprecedented sea- 
son—an unprecedented crowding of cotton that season ? 

A. Yes, sir. 

Q. Did cotton come much earlier than usual at this season ? 

A. Yes, sir. 

Q. On account of the character of the weather, I suppose? 

A. Yes, sir. 

Q. About how much earlier was the crop than usual ? 

A. I think there was a lot of coiton here in August. 
85 Q. Did you have any other space for storing cotton in the 
city besides that? 

A. No, sir 

Q. Cotton buyers when they bought their lots of cotton were ac- 
customed to come and store it with you at that place ? 

A. Yes, sir. 

Q. What was the condition of your compress at Argenta? 

A. In what way? 

©. Was it crowded with cotton over there ? 

A. Yes, sir. 

Q. Did any other road besides the I. M. road pursue this same 
course of business with you? 

A. Yes, sir. 
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Q. What other road ? 

A. Memphis & Little Rock. 

Q. Cotton buyers would pursue the same course with their com- 
press receipts ? 

A. Yes, sir. 

@. And that cotton would be held until carried out by the I. M. 

R’y over to the compress at Argenta? 
86 A. Yes, sir; and delivered to the Memphis road for ship- 
ment to its destination at Argenta. 

(). Who loaded the cotton on the cars at your warehouse ? 

A. The Union Compress Co. 

Q. Who unloaded them at Argenta ? 

A. The Union Compress Company. 

(). And who loaded it for final shipment : 

A. The Union Compress Company. 

Q. Did the Little Rock & Memphis road pay you in the same 
way and at the same rate for compressing the cotten that the I. M. 
did ? 

A. Yes,sir. 

Q. What was the manner of doing business as to the loading of 
cars? Was therea side track down there ? 

A. Yes, sir; there was aside track. 

Q. Could you tell me the number of employees you kept at the 
shed ? 

A. No, sir; not without referring to the pay-rolls. 

87 Redirect: 

@. You say you were not present when the contract was made 
with the R. R. Co. From whom did you get your information ? 

A. Mr. Howell. 

Q. Now, what contract had existed previous to that time, or, 
rather, what do you know of the contract that existed previous to 
that time? Did you know of the contract with the railroad ? 

A. Yes,sir; the contract was the same. 

Q. You are asked that if the compress was crowded at that time 
will you state whether or not the compress capacity was sufficient to 
have compressed what cotton was on hand and relieve this state of 
blockade down here? 

A. Yes, sir. 

Q. Was sufficient? 

A. It was sufficient. 

Q. Upon that point do you remember up to what date the 
88 railroad company issued bills of lading? Did they refuse to 
receive any cotton at this compress shed ? 

A. No,sir; they never did. 

@. You say up to the date of the fire ? 

A. I think they issued bills of lading on the very day of the fire; 
that is my recollection of it. ce 

Q. Capt., I don’t know whether we understand you or not. We 
understand you to say that tickets were given to the owner, and 
when he presented them to the R. R. Co. bills of lading were issued 
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upon them, and upon that fact could you take out insurance for the 
benefit of the railroad Co. at once? 

A. Yes,sir; at once. 

Q. Now, if I understand you, on cross-examination you stated 
that cotton was piled continuously from the east end of the compress 

ground on down east of Scott street ; was it? 
89 A. Yes; cotton was piled from one end to the other. 
Q. But did other parties have cotton piled along down north 

of Elm street ? 

A. I think there was cotton piled along Elm street. I cannot 
answer sure, but at that time cotton was piled about considerably. 

Q. Did the railroad have any other place in Little Rock for the 
reception of — except this ground ? 

A. Yes, si 

Q. W he re 3 

A. They have fr’t depot, and I also think they had at that time 
also at the foot of Rock stree t, near the bridge. 

Q. They had a depot? 

A. I do not know that any cotton was received up there, but it 
may have been. 

Do you know what amount was received at the other place ? 
A. No,sir; I don’t. 


90 Q. And you do not know that there was any received 
Cumberland street ? 
A. No, sir. 


Q. Here isa plan. Look at it and see if it is right. 
(Plat here offered in evidence as follows :) 


(Here follows diagram marked page 91.) 


92 A. It is. 
Q. Now, Capt. Wright, on this diagrain you can explain to 


the jury. I understand that to be Main-street running down to the 
river ? 

A. Yes, sir. 

Q. Cotton was piled on Main street here ? 

A. Yes, sir (designating the foot of North Main street). 


A. P. Howe t testifies for plaintiff: 


Q. Mr. Howell, state where you live, please. 
A. Live in Little Rock. 
Q. How long have you been living here? 
A. 10 years. 
Q. What business have you been engaged in during that time? 
A. Cotton buying. 
Q. What business are you engaged in now? 
A. Cotton buying still. - 
; 4 W hat is the name of your firm ? 
Howell Cotton Company, row. 
ik at that receipt. Isthat your signature? 
Yes, sir. 
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Q. Does that refer to the cotton that was insured by the Marine Ins. 
Co. in controversy now‘ 

A. Yes, sir. 

Q. Are you acquainted with the signature of R. E. Douglass & 


A. Yes, sir. 

Q. Is that their signature ? 

A. Yes, sir. 

Q. Mr. Howell, did you at any time have any connection with the 
Union Compress Company ? 

A. Yes, sir. 

@. Were you an agent of that company ? 

A. Yes, sir; I was director at the time of the fire. 

Q. How long had you been a director of that company ? 

A. Since June, 1887. 

Q. That was at the time it was organized, was it ? 
94 A. Yes, sir. 

Q. Do you know anything of the contract between the 
Union Compress Co. and the St. L., I. M. & S. R’y Co. for transpor- 
tation of cotton from Little Rock to Argenta for the purpose of com- 
pression ? 

A. Yes, sir. 

Q. State what the contract was and when it was mad-, as nearly 
as you can remember. 

A. Well, 1 went to St. Louisin 1887, and it was virtually a renew- 
ing an old contract that the Little Rock Oil Company had had with 
them. The nent was that the compress company would pay 
the railroad $2.00 per car for transporting the cotton from Little 

tock to the Argenta compress. 

Q. Was the R. R. Co. to transport all the cotton received at the 
compress at that rate? 

A. Yes, sir; until otherwise agreed upon. 

Q. Had you been connected before that time with the Little 
95 Rock Oil Company ? 
A. No, sir. 

Q. You had not? 

A. No, sir. 

Q. How long had that, contract been acted upon by the railroad 
Co. and the compress Co. at the time the fire took place? 

A. Well, the arrangement was made with the railroad company in 
the early part of September—I do not remember the date—and the 
fire occurred on November 14th. 

Q. And during that time had the R’y received cotton and trans- 
ported it to Argenta at your sheds? 

A. Yes, sir. 

Q. Did they transport the cotton from your sheds to Argenta as 
fast as it arrived there? 

A. Well, no, sir. The cotton laid there some time. They were 
moving all the time, and the cotton was not always carried to the 

car as soon as it went to the shed. 
96 Q. Had there been any remonstrance made by the com- 
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press Co. to the officers of the railroad Co. on aecount of the delay 
in transporting the cotton under their contract? 
A. Yes, sir. 
Q. Who was that made by? 
A. By Capt. Wright mostly. He wasin charge of the compress. 
Q. Did you have : any communicationewith the officers of the road 
about that ? : 
A. I did not personally. Capt. Wriglit did most of the time. 
Q. Did he go to St. Louis to see some of the parties there 
about it? : 
A. No, sir. ° 
Q. Do you know that there had been complaint made to the offi- 
cers of the company in regard to this detay in moving the cotton? 
A. Yes, sir. 
©. You know that it had been done? 
A. Yes, sir. 
97 ©. You stated, Mr. Howell, I befieve, that the contract that 
you made on behalf of the Union Compress Co. with the R’y 
Co. was a continuation of the old contract which had been in force 
between the Little Rock Oil Co. and the R’y Co.? 
A. Yes, sir. ; 
Q. Was not there a reduction, a slight reduction, in charge made 
by you—15 cents to 13 cents? ! 
A. No, sir; not at that time. 
©. When was that made? 
A. I think the season before. 
(). The season before? 
A. I think it was. I am not sure about that. 
Q. Who did you make your contract with? 
A. Mr. Newman. 
(). What office did he hold in the R. R. Co. at that time 
A. I think he was general traffic manager. 
®. When did you make that contract? 
A. I think it was in the Southern Hotel, at St. Louis. 
Q. Did you go for the purpose of making the contract? 
98 A. Yes, sir. 


F | 
f 
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Cross-exainined : 


Q. A contract existed and agreement with the railroad Co. to 
charge $2.00 per car? 

A. Yes, sir. 

Q. From Little Rock to Argenta ? 

A. Yes, sir. 

Q. That contract was verbal; it was not in writing? 

A. No, sir. 

Q. No time specified in which the cotton was to — shipped ? 

A. No, sir. 

2. Did that apply to all cotton that was received by the compress 
Co. at its warehouse? 

A. Well, nothing particular said about that. 
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Q. Did that apply to the cotton to be shipped by any road ? 

A. Yes, sir; the Iron Mountain road was to do the hauling. 

Q. It applied, then, to all the cotton to be shipped to the Argenta 
compress ? 

A. Yes, sir. 
99 Q. You state that the cotton was not always ready to go to 
the compress as soon as it was delivered at the warehouse. 
Why was that? 

A. Well, the buyer did not have lots completed, and they accu- 
mulated until they completed their lot, and until the cotton could 
not be shipped to the compress—at least it was not understood that it 
was to be shipped. 

Q. It was not the usage? 

A. No, sir. 

Q. Now, do you know whether there was a good deal of cotton 
there for which bills of lading had not been issued ? 

A. Doubtless there was considerable. 

.Q. About how much ? 

A. I could not say, Mr. Moore. 

Q. Was not there as much as 3 of the cotton not billed at the time 
of the fire? 

A. I do not know, but I think there was about } of it. 

Q. What was the character of the season in regard to bringing tn 

cotton? How about the market? 
100 A. Very early. 
Q. What effect did you think that the fact of its being an 
early season had on the bringing in and handling of cotton? 

A. Well, I do not know the cotton came in much earlier than 
usual. It seemed crowded and blocked all over the country. It 
came ahead of time. 

Q. Was there any serious trouble at this place during the season 
before that? 

A. I don’t think so; a little, but not much. 

Q. You say it was general throughout the country ? 

A. Yes, sir; from what I heard. 

Q. How long have you been in the cotton business, Mr. Howell ? 

A. About 12 years. 

Q. At this place most of the time? 

A. No, sir; about 10 years here. 

Q. I wish you would state how that season compared with other 
seasons during your experience here. 


101 (Objected to by Judge Rose.) Objection overruled. 


A. Well, I think the cotton began to come in about three weeks 
earlier than usual, and we seemed to have a very dry summer. It 
came very rapidly, seemed blocked up everywhere, the whole country 
was blocked everywhere, complaint of railroad being short of cars 
and everything. 

Q. It was unexpected, and therefore unprovided for to some ex- 
tent ? 

A. Yes, sir. 
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Q. Have you known any such rush sinee? 

A. No, sir. 

Q. W hat time is the cotton generally gathered in ordinary sea- 
sons? 

A. Generally by the first of January. 

Q. Do you mean gathered by the first of January in ordinary 
seasons? 

A. Yes, sir. 

Q. By what time was it gathered during that season ? 
102 A. Well, I think by about the first of January. 
Q. Wasn’t it much earlier that season than usual ? 

A. Well, I don’t remember just about that. 

Q. Isn’t it a fact, Mr. Howell, cotton is not usu ally gathered until 
aa vs February ? 

They are generally through picking by the first of January. 

° I mean, Mr. Howell, brought in the market. By what time 
do they generally get cotton in the market:? 

A. The bulk of it is generally in by that date. 

Are these the warehouse receipts for the cotton that you had 

insured? (Shows tickets to witness.) 

A. I think they are. These tickets were the receipts given us by 
the Union Compress Company as warehouse receipts, and we held 
them as against the compress company. ‘The ticket reads as follows: 


LitTLe Rock, ArRK., Oct. 22, 1887. 
103 Received by Union Compress Co. from Howell & Co., ac- 
count of Howell Cotton Co., for compression. 
Storage after ten days will be charged. 
Not responsible for any loss by fire. 


Marks. No. bales cotton. 


Q. No bills of lading had been issued for this cotton ? 

A. No, sir. 

Q. In charge of the compress for you ? 

A. Yes, sir. 

(Mr. Moore: I want to call the attention of the jury to that fact, 
that no bills of lading had been issued for cotton sent in from time 
to time by Howell & Co.) 


Q. For what purpose was you leaving this cotton at the ware- 
house, Mr. Howell ? 
A. That? 
@. Yes, sir. 
A. It was a little cotton that had been placed, and the lot 
104. +~=was not completed. 
Q. Not ready for shipment, was it? 
A. No, sir. 
Q. It was not in a condition that cotton was usually in when the 
company sent it over the river to the compress? 
A, No, sir. If I remember right, it was a little staple cotton, set- 
ting it aside to get the thing completed. 
5—1626 
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Q. According to the usage of the compress Co., this cotton was 
not ready to go over to the comp. at Argenta until you got your lot 
made out. This is the fact, isn’t it? 

A. Yes, sir. 

Q. Mr. Howell, were you a director and member of that comp. 
Co.? 

A. Yes, sir. 

Q. Who was in charge of the ground down there at the foot of 
Main street—what you call the cotton sheds of the compress com- 


pany? 
A. Why, I think Mr. Bland was superintendent at that time. 
105 Q. For whom? 
A. For the compress Co. 
Q. And the compress company was in possession of the grounds? 
A. Yes, sir. 
Q. Did Mr. Bland represent the compress Co. ? 
A. Yes, sir. 


(Objected to by Judge Ruse.) 


Cross-examination: 


Q. Mr. Howell, were you familiar with the condition of the cot- 
ton shed at the time you deposited the cotton there? 

A. At the time I sent my cotton there ? 

Q. The cotton that is represented by these tickets ; was it not de- 
posited there ? 

A. Yes, sir. 


R. E. Dovaetass testified for plaintiff: 


Q. Mr. Douglass, you live here in town, I believe? 
Yes, sir. 
®. In the cotton business? 
106 A. Yes. 
Q. Have been for a long time? 

A. For about seven years. 

Q. What is the name of your firm ? 

A. R. E. Douglass & Co. 

Q. Just look at that receipt and state whether it was signed by 
your firm. 

A. Yes, sir; I signed it myself. 

Q. That represents the real transaction, does it ? 

A. Yes, sir. 

Q. Mr. Douglass, did you have any connection with the Union 
Comp. Co. in 1887? 

A. Well, I was a stockholder in the Union Comp. Co., which 
succeeded the Little Rock Compress Company. 

Q. That was organized in June of that year, I believe? 

A. I think it was. 

Q. Were you a director also? 

A. No, sir. 
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Q. Do you know anything about the accumulation of cotton there 
that fall ? 

107 A. Well, yes; there was considerable cotton accumulated 

during the month of November and possibly before that 

time. | 

a What time did the cotton begin to form and blockade there? 

Really I do not remember; suppose more or less for a month, 

mae 
Q. Were the sheds full at the time the fire took place? 
A. I think it was; yes, sir. 
Q. Some of the cotton piled outside ? 

The street, with the exception of the sidewalk, was full, I 
think, up close to the alley. 

Q. Piled up, was it? 
[t was not tiered up. I think most possibly that some of it was 
headed up, and some of it lay on its edge. 
Q. Sidewalks open cn both sides ? 
A. Sidewalks were open on the east side, and I think there wasa 
gangway 4 or 5 or 6 feet or something like that on the west side. 
I do not remember positively. 
108 (. On the east side there was a passage ? 
I suppose there was a sidewalk passage. I do not re- 
member positively. 
@. Going down Main street on the sidewalk there were some 
steps ? 
A. Yes, sir. 
Q. And then some more going down to the railroad ? 
A. Yes, sir. 
. When was the cotton piled on the south side? 

It was on the south side of those steps—yes: where the head 
of the steps were, I think, was clear, but it was piled on the south 
and west. 

@. Wasn’t there cotton on the east side there, too? 

A. Doubtless. 

®. Wasn’t there cotton on the sidewalk ? 

A. I do not know about that. 

Q. Who was it that was occupying that ground over there at the 

time of the fire west of Main street ? 
109 A. I suppose it was the compress company. 
Q. Thecompress company had cotton on both sides of the 

street ? 

A. Yes, sir. 

@. And also on the west side ? 

A. East and west. 

@. How wide was that street ? 

A. 30 feet wide. 

Q. What was the shed made of ‘ 9 

A. The shed on the right-hand side—east side—was a brick wall, 
possibly 12 or 14 feet high, and there was an office building, I 
suppose, about 15 or 20 by 30 or 40 feet; at the southwest corner 
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it was open, with the exception of towards the railroad; the most 
of it was open space. 
(Diagram shown to witness. Witness describes walls, etc.) 


Q. Now, there was cotton piled down here where the machinery 
‘) 


had been, was there not‘ 
A. No, sir; the machinery was in an old shed immediately 
110 _~—_—seast of this warehouse, and I don’t think that was used ; this 
was used for cotton all the time. 
Q. That would be right there (pointing), would it? 
A. Yes, sir. 
©. What were the floors made of ? 
A. I think it was what you eall about 2x4. 
®. I mean wood ? 
A. Wood, I think. 
Q. How many floors, one or two? 
A. I don’t know, sir. 
Q. Had they laid planks out over there where that cotton was 
placed in the street ? 
A. In the street I think a good deal of it was planked up. I 
think it had to be. 
Q. Was there a rai. on the crossing in there? 
A. I don’t know. I don’t remember positively. 
Q. Were those steps that you speak of going down to the railroad, 
across to the boat-house, of wood or metal ” 
A. They were of wood. 
(Rose :) 
Q. Some of these receipts are given on the new blanks of 
111 the Union Comp. Co., and some of them on the old blanks 
of the Little Rock Oil & Compress Company. How did that 
happen ? 
A. I suppose they did not have enough tickets, and had these old 
ones on hand, probably. 


i; 


(Tickets considered in evidence.) 
Cross-exam ination : 


Q. Mr. Douglass, were you familiar with the condition of the 
cotton shed ? 

A. I saw it every few days; I saw it daily. 

Q. These are the receipts that show the dates of delivery from 
Oct. 6th to Oct. 25th. How came you to let this cotton accumulate 
there ? 

A. In getting up cotton here we probably had some cotton that 
was not regular, and occasionally some extra staple cotton—some- 
thing entirely different from the cotton that we had orders for. We 

sent it all in and let the compress company kick about it. 
112 Q. Why did the compress company kick about it, Mr. 
Douglass ? 
A. Well, they did not want to do any storage businoss. 
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Q. They objected to holding it so long, did they? 

A. Yes, sir. 

Q. And you could not ship it very well until you got your lots 
made up to meet your orders ? 

A. No, sir: but of course, while there was some of this cotton, the 
large m: jority would have been billed in a day or two. 

®. You mean would have been billed within a d: ay or two afte 


the fire ? 


. Yes, sir. 
Q. Mr. Douglass, do you know of your own knowledge how much 
unbilled cotton there was there? 
A. No, sir; I do not. 
Q. Have you no knowledge about that ? 
A. No; I have not. 


JOHNSON: 


Q. You know there had been a large amount of cotton unbilled ? 
| Tee es, SIP. 
113 Q. Do you remember what rate of premium you paid on 
this cotton ? 
(Objected to — Rose for pl’ff. The objection was sustained, and 


the defendant, by its counsel, then and there duly saved its excep- 
tion.) 


Sam. O. Smirua testified for plaintiff: 


Q. Were you here in 1887 at the burning of the compress sheds? 

A. No, sir. 

Q. Were you living here at that time? 

A. Yes, sir. 

Q. How long had you been away ? 

A. I left Saturday. 

Q. Mr. Smith, what relation did you have to the compress com- 
pany at that period? 

A. I was director and secretary. 

Q. What was the condition of the cotton at the compress cotton 
shed at the date of the fire? Did you know it? 

A. I cannot say on the exact day of the fire, sir. 

(). Well, the § Saturday before ? 
114 A. It was in a very crowded condition. 
@. For what length of time had it been in that condition ? 

A. Well, it had been crowded then for six weeks. 

Q. Do you know whether or not any demand had been made for 
shipping facilities ? 

A. Yes; demand had been made. 

©. How often ? 

A. I cannot say. It was done through the president. I know it 
was done repeatedly. 

Q. Do you know how mary bales there were at the shed at that 
time ? 

A. In the street and in both sheds there were about 3,600 bales. 
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Q. Do you know how much of that was billed and how much un- 

billed ? 

A. There were 2,692 bales billed, as we decided, after considerable 
checking of it. That is my recollection of the figures. 

Q. How was that cotton stored? What was the storage 
115. capacity of the compress for receiving or taking care of 
cotton ¢ 

A. Well, this cotton was stored in both stores of the sheds on the 
west side of Main street and in Main street and in the warehouse 
containing lots 210 feet in length, I believe, and also in two-story 
platform and shed immediately north of the warehouse, east of Main 
street, occupying all the space that the company had control of. 

Q. Do you know how long that cotton had been there? 

A. What cotton ? 

Q. The cotton that burned. 

A. No, sir; cotton was being received and shipped out daily. I 
could not say without referring to the books. 

Q. Will you please state to the jury the method of carrying on 
business between the railroad and the comp. Ce. with reference to 

the cotton, and who was the managing party that received 
116 the order, if any order was given, to the railroad Co. to 
ship it? 

A. Well, the method of doing business there was about like this, 
if I understand your question correctly: When cotton was received 
there a memorandum receipt was issued by the comp. Co. to the 
transfer. ‘The transfer Co. took that receipt to the owner of the 
cotton. When the owner of the cotton desired b. 1. he took such 
receipts that he desired to be kept out to the railroad Co. and ob- 
tained b. |., notifying the comp. Co. that they had so issued the 
b. 1. and to compress it. 

Q. Now, was there anything else they were to do besides com- 
press it? 

A. Who, the railroad Co.? 

Q. No, sir; the compress Co. 

A. No; that was their business—compressing. 

Q. Did they take out insurance ? 

A. Yes. 

Q. For whose benefit ? 

A. For the benefit of the railroad. 


117 Q. How long had this been a receiving place for cotton? 
A. Up to the time of the fire? 
Q. Yes. 


A. Yes; I think 5 or 6 years. 

Q. What was the general understanding with cotton buyers and 
shippers with reference to that being a receiving place ? 

A. Well, no understanding, with the exception that if they de- 
livered their cotton there they were to get compress receipts on it 
on which they could get bills of lading whenever desired. 

Q. Was any cotton delivered there except for compression and 
shipment? 
A. That I cannot say. 
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Q. There was this understanding, however? 

A. What time do you refer to—the day of the fire? 

Q. Yes. 

A. You will understand that about six weeks previous to 

118 __the fire we were in a very crowded condition. We hada 

registry system with parties who desired to get cotton into 

the shed, so that they would have to register the marks and No. of 

bales, and also there was an agreement that no cotton should be sent 

there, except that was ready for immediate shipment and when it 
was sent there. That was about the understanding of it. 

Q. Do you know anything about the contract between the rail- 
road Co.and the comp. Co. with reference to the shipment of cotton ? 

A. With reference to the shipment of cotton ? 

Q. Yes, sir. Transshipment to the other side? 

A. There was a contract or agreement between the Union Comp. 
Co. and the St. L., I. M. & S. R’y Co. to transship cotton, being 
loaded and unloaded by the Union Compress Co., for two dollars 

per car from that shed to the Argenta compress. 
119 Q. The railroad Co. was to get two dollars for the use of 
their cars ? 

A. Yes. 

Q. What was the compress company to get for their labor? 

A. 13 cents per 100 pounds for compression. 

Q. Alone for compression, or for handling ? 

A. The expense incident to compression. We charged the ex- 
pense of the two dollars per car was a part:of our expense of con- 
ducting the business. Our gross revenue was 15 cents per 100 
pounds on the cotton. 

Q. Do you know anything about whether there were any other 
places or points for receiving cotton for shipment by the lron Mount- 
ain road in this city ? 

A. Well, not as a general thing. They had received some down 
at the depot, near the bridge. 

@. How many bales? 

A. I only personally know of 50 bales shipped by our firm. 


120 Q. Do you know whether that was ‘by special arrangement 
or not? ’ 
A. It was by special arrangement. ' 


Q. Do you remember how many bales of cotton were shipped from 
that shed during the season up to the time of the fire? 

A. No,sir; I don’t. ‘ 

Q. Do you know about how many, Mr.Smith? Will your books 
show it? 

A. The compress books would show it. ¢ 

. Have you got access to them,so that you can get that amount? 

A. Yes—that is, the president can give you the information. I 
think he has a daily report showing the total received there. 

Q. We can get that? 

A. Yes. 
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Cross-examination: 


Q@. You stated awhile ago that it was the understanding of 
121 cotton buyers that they were not to send the cotton there 
until it was ready for shipment. I find by looking over the 
receipts of the compress company for the cotton in controversy in 
this cause that it was delivered more than a month before the fire 
occurred. Can you explain how it was that it accumulated to such 
an extent with that agreement in existence that you refer to? 
A. Well, the agreement was not carried out by the buyers. 
Q. They had some cotton that they wanted to go, and it all went 
together, did it? 


A. Yes. 
Q. That understanding was violated ? 
A. Yes. 


Q. Now, these bills of lading, to go back a litthe—the owner of the 
cotton, you say, would take it to the compress, surrender it, and get 
this receipt ? 

A. Yes; the transfer company would. 
122 Q. Now, it was customary for the owners of the cotton to 
take that b. |. and insure that cotton themselves ? 

A. Yes; when the b. |. was issued. 

@. Who was in charge of the shed and ground down there, Mr. 
Smith? 

A. Sup’t, Mr. Bland. 

Q. Did the railroad company have any control or possession 
there ? 

A. No, sir. 

Q. They had no right to go there and direct how matters should 
be conducted 

A. No, sir. 

Q. You were asked awhile ago about the crowded condition of the 
compress in the fall of 1887. I wish you would state to the jury all 
the causes which contributed to produce the blockade that season, 
whether there was anything besides the alleged shortness of trans- 
portation. ; 

A. In the season of 1887 the cotton crop came from three weeks 

to a month previous to any year, and the movement was very 
123. —s rapid and very large; the month of September received 650 

thousand bales of cotton as agains: 350 thousand the previous 
year. The month of October was excessive, and there was an un- 
usually rapid movement of the crop. So far as other reasons for 
not moving the cotton at the shed here, the reasons given on one or 
two occasions when requests were made for cars were that the lum- 
bermen were raising Cain about the shortness of cars; that the 
company was obliged to attempt at least to accommodate all par- 
ties, and they always promised to give us cars as rapidly as they 
could. Ido not know of any other reasons. 
Q. Was there any such blockade in any previous year, Mr. Smith? 
A. Not as great as that. 


° 
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Redirect examination: j 

@. Mr. Smith, had there been no’ blockade until then? 
124 Hadn’t there been a blockade previous years? 

A. Yes; there has been more or less blockade there every 
year since | have known it. The movement of the cotton from 
there is slow. : 

Q. Did I understand you to say in your examination-in-chief that 
there was a contract to furnish cars to take all the cotton received 
there ? 

A. Yes, sir. 


Recross-examination: 


Q. You mentioned that the defendant paid 13 cents per hundred 


for compression of cotton when it was to — shipped by them ? 

A. Yes. 

Q. The Memphis & Little Rock R. R. had the same arrangement ? 

A. Yes. ' 

Q. You were asked if there was any previohs blockade. Nothing 
like this, was it? 

A. No; nothing like this. 

125 Q. There has never been any serious shortage? 


A. Nothing serious; no, sir. 

S. W. Tucker testified for plaintiff: 

©. You live here, I believe? 

A. Yes,sir. 

(. You are connected with the Little Rock & Memphis R. R.? 

A. Yes. 

Q. How long have you been connected with that road and suc- 
ceeding companies ? | 

A. About 15 vears. 

Q. Did your R. R. (the Little Rock & Memphis road) have any 
track that run along in front of this compress shed ? 

A. No, sir. 

Q. Was it your custom, when tickets were brought to your office 
issued by the Union Compress Co., to isste bills — lading upon 
them ” 

A. Yes, sir. 

Q. What was done with the cotton then ? 
126 A. Immediately notice was sent to the Union Comp. Co. 
that we had issued bills — lading, giving the marks and or- 
dering the cotton out, and then getting the transportation for the 
cotton. 

Q. Was any insurance made generally upon the cotton for the ben- 
efit of the R. R.? 

A. Yes, sir. 

Q. State whether in Sept. or Oct. or Nov. cotton accumulated 
there in the cotton compress shed of the Union Comp. Co., and to 
what extent. 

A. Well, sir, we signed a great many receipts for cotton there, and 
they were finally blocked up. I think, on account of not getting 
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the cars for the transfer of the cotton from the compress from the 

Little Rock platforms to the Argenta compress, transportation was 

not furnished, and the cotton that we had signed for was delayed 

from four to five weeks, and finally one or two shipments of 

127 ~— cotton ,5000r1,000 bales. The peopleowning the cotton, rather 

than have it get in there and get tied up, paid an extra trans- 

fer of 24c., and we hauled the cotton from our depot over. ‘That was 
the condition about that time. 

Q. They hauled it from the blockade down to your depot? 

A. They made the delivery and we hauled the cotton to the Ar- 
genta compress. 

Q. That was cotton which had been billed by your route? 

A. It was cotton that we had contracted for. 

Q. Was cotton of your company burned at that fire? 

A. Yes. 

Q. Did the company have to pay for it? 

A. Yes. I think theclaim has been settled. 

Q@. How many bales did your company have there at the compress 

shed at the time of the fire? 
128 A. About 1,200 bales. Welosé about 1,200 bales at that 
fire. 

Q. How long had it been there—the longest I mean? 

A. Some of it had been there 5 weeks; had not been transferred. 
The most of the cotton, which had been there 4 or 5 weeks, was all 
uncompressed. We were waiting for cars. Of course, we had no 
rights. Wecould not get it out. We had to wait on the Iron 
Mountain road to make the transfer. 

Q. Where was it compressed ? 

A. There was a good deal of compressed cotton that had been 
compressed right there at the foot of Main street. 

Q. Had it been compressed right on the ground? 

A. Yes. 

Q. Cotton which had been billed by your railroad ? 

A. Yes, sir. : 

Q. Do you know whether any complaints were made to the 

officers of the Iron Mountain road about this blockade 
129 ~—s of _cotton? 

A. I cannot say that 1 know of any, except that I know 
there was a great movement made by the Union Compress Co. to get 
cars to relieve the blockade that occurred at the foot of Main street. 

Q. Was it a dry time just before the fire’ 

A. Yes. 
Q. Do you know whether the Iron Mountain road continued to 
bill cotton up to the time the fire took place ? 
‘ A. Well, I don’t know. I know that the cotton—no, sir; I don’t 
now. 


Cross-examination: 


Q. Where was this compressed cotton that you speak of that you 
had issued bills of lading for? When and where was it com- 
pressed ? 
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A. Before they moved the compress. 
Q. That was in June? 
A. Yes, sir. 
13¢ Q. Had there been a blockade, then, all that time from 
June up? 

A. The cotton had not been moved ; parts of shipments were still 
in there. 

Q. What do you mean by parts of shipments ? 

A. I mean there was 20 or 30 bales in the shipments. Some 
of it had been compressed and gone, and some of it was in back 
there. It was covered over by uncompressed cotton. 

Q. The compress company were shipping their cotton on top of 
and leaving this there ? 

A. Yes. 

Q. And if it had been in a different situation, then, on the plat- 
form it would have been then shipped out earlier, would it not? 

A. I cannot say. I know that the cotton we had in there was 
very much delayed. 

(). It was broken lots, was it not? 

A. Yes; most of the cotton had gone forward. 
13 ©. How much was there of that, Mr. Tucker? Give me 
an idea, if you can. 

A. I cannot say. 

@. Was there over 50 bales? 

A. I cannot say. 

Q. What time did you issue bills of lading for it? 

A. We had some cotton in there about 5 or 6 weeks. 

Q. And it was old cotton which had been compressed by the old 
compress ? 

A. Yes, sir. 
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Redirect examination: 


Q. How was your office situated with regard to this cotton ? 
A. How do you mean? 

Q. Could you see the cotton ? 

A. Yes, sir; I could look right down on it. 


C. F. Martin testified for plaintiff: 


° 
Q. In 1887 where did you reside and what was your business? 
A. In Little Rock ; cotton buyers 

132 Q. Where was your place of business ? 
A. Between Elm street and the siver on the east side and 
on the west side of Scott street—east and west of Scott street. 

Q. How long had you been there engaged in business ? 

A. I think about 13 years. : 

Q. Were you acquainted with the cottoy sheds and warehouses of 


the Union Compress Co. on Main street ? 
A. I superintended the erection of the Merchants’ & Planters’ 


, 


warehouse. | 
Q. State to the jury which side of the street that was. 
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A. The Merchanis’ & Planters’ warehouse was 140x 200, lying 
between Elm street and what was originally Water street. 

Q. (Showing plat.) Who drew this ? 

A. I did. 

Q. You drew it yourself? 

A. Yes, sir. 

(Plat offered ; the same plat described and alluded to by Capt. W. 
H. Wright.) 


Oo Q. How high was the platform, about the heighth of car? 
A. Yes; just about on a level with them. The upper floor 
was about the heighth of the car—lower, perhaps—about on a line. 

Q. Do you know how that cotton was stored there ? 

A. The uncompressed cotton was kept upstairs on both sides and 
in Main street. The lower floor of the compress was devoted to the 
cotton which had been compressed during the stay of the machinery 
there. 

Q. Now, state to the jury whether or not there was any cotton on 
Main street and to what extent. 

A. Main street was pretty well filled to about the center of this 
(pointing it out on the plat). 

Q. Could you estimate the number of bales there was in the 
street ? 

A. No, sir; I have no idea. The street was filled with 

them. 
134 Q. How high? 
A. They were all on their heads. 

Q. Were there any bales that were on top of each other? 

A. They were all standing on their heads. 

Q. In shape, were they? 

A. They were uncompressed. 

Q. Covered tight? 

A. They were uncompressed. 

Q. Well, was there any cotton exposed ? 

A. The cotton is expused in every bale. 

Q. But those bales there, | mean. Tell the jury how the cotton 
was exposed. 

A. All uncompressed cottons are subject to examination by the 
buyer. The manner of sampling is to cut from what is known as 
the “ bulge” of cotton, from which. you draw your sample, and then | 
for the purpose of examination it is cut diagonally from the head 

of each bale, and that was about the condition; there was a 
135 cut on both heads, and that is about the condition that all 
cottons are carried to the compress. The compress always 
fixed those places with the side cloths taken away from the cotton. 

Q. Did those bales in the street have the cotton exposed ? 

A. Yes, sir; necessarily. | 

Q. Do you know whether there was any stray cotton in the streets ; 
I mean loose cotton ? 

A. I cannot say as to that; it would bealmost impossible to han- 
dle cotton in that condition without loosing some of it, though as 
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a rule the compress people are very careful to take care of those 
fallen parts. 

Q. Down how near to the track was this cotton piled in this way ; 
to the railroad track I mean? 

A. Well, on the lower floor there might have been room enough 

for a man to pass around the cotton; it was zigzag; it was 
5 not piled with any great care or with any great regularity. 

In some places it might have been the width of enough room 
for a truck to run along and take up the cotton. Generally when 
they compressed they utilized all the space they had. 

Q. These stairs that you speak of as you left that corner of Elm 
street by Hornibrook’s, then you turned and went west, and then 
you struck a platform? 

A. And then you st-uck a platform and this led to the north—to 
the level of the siding. 

Q. Down to the track ? 

A. Yes, sir. 

Q. How wide was that passage-way, Mr. Martin ? 

A. Do you mean how wide was the sidewalk ? 

®. Yes. 

A. Five or 6 feet. 

Q. For what were they used ? 

A. They were used as a mode of egress and ingress to Main street. 

(). Egress to where? 
137 A. People going to and from the skiff landing to the 
river. 

Q. And for what other purposes ? 

A. It is a highway. 

Q. How about the boat-house ? 

A. Of course, people coming to the boat-house had to take the 
same road as those coming to the skiff landing. 

. State whether or not there was much travel at that time. 

A. About as much as there is at the present day, I imagine, com- 
— the i Pe of people. 

4 Any idea how many people went that way every day? 

The skiff man could give you an idea. 

”) Was there cotton on both sides of the stairs of which you 
speak ? 

A. Yes, sir. 

Q. How near to the passage-way ? 

A. Jammed up against it. 

Q. And did these bales have cotton ekposed the same as the 

others ? : 
13: A. I think not. 
Q. How were they? 

A. They were compressed cotton. 

Q. You think they were ? 

A. That is, as a rule. 

Q. Now you may state, Mr. Martin, whether this cotton in the 
streets and warehouses had any protection except as you stated. 

A. None, sir, that I know of. 
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Q. Do you know whether it was sprinkled ? 

A. I do not. 

Q. Did you never see it sprinkled ? 

A. No, sir; I never saw it sprinkled. 

©. How often did you see that cotton ? 

A. About every day. I was at my office all the time and along 
that place. 

Q. Were you on the east end? 

A. I was on the east end of the block. 

Q Did you know of having that cotton in the streets ever ex- 
posed ? 

A. No, sir. 
139 @. Where was your cotton ? 

A. My cotton was on both sides of Scott street—occupied 
a part of Scott street and some in EIm street. 

Q. That was east, then, from this? 

A. Directly adjoining on the east. 

Q. In the same block ? 

A. Yes. 

Q. How far was this cotton from the line of the railway from the 
track? 

A. About 10 or 12 feet, sir. 

Q. What sort of a season was it? 

A. Exceedingly dry. 

Q. Do you remember the day of the fire? 

A. 14th November. 

Q. How had it been as to being dry for some weeks before that ? 

A. It was so dry, sir, that the grass would ignite readily along 

the line. 
140 Q. Know anything about parties sprinkling cotton along 
the line of the railroad ? | 

A. I had my men sprinkle my cotton after the passing of every 
train. 

Q. How many trains went by there a day ? 

A. I don’t know; different numbers at different times, according 
to the demands of the business. 

Q. You say upon the passage of every train at that time you re- 
quired your men to spray your cotton ? 

A. To follow immediately after the cars and put the spray on it. 

Q. Where did you obtain the water? 

A. I employed Col. Zeb. Ward to put me in a plug at the corner 
of Markham and Scott streets and carried it back to my ware- 
house on the east side. I then hada long hose, so that I could 

spray both sides of Scott street. | 
141 Q. What railroad company used those tracks ? 
A. The St. Louis, Iron Mountain & Southern Railway Com- 
pany. 

Q. Now, you say it had been afire once or twice. When? 

A. During this dry season. 

Q. How long before the fire? 
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A. I think the last time that I discovered it was about three days 
before the fire. 

@. Where was that fire? 

A. Right north on the platform, north of my warehouse that 
was burned down there. 

Q. I mean relatively situated to the tracks of the railway ? 

A. About 12 feet on the level of Scott street. The platform was 
on a level with the street. 

®. ‘Twelve feet south of the track ? 

A. No; it was about 12 feet south of the track, and I suppose 10 
or 12 feet higher than the track. 

Q. State whether or not it caught upon that side of it 
142 You had it piled up there in quantities? 
A. It caught immediately next to the railroad. 

Q. Do you know how? 

A. I do not. 

Q. You say that you saw this cotton upon Main street stored there 
by the compress Co. almost daily. Did you see parties passing to 
and fro upon this passage-way ? 

A. I do not know that I ever observed. 


Cross-examination: 


Q. Where was your place of business ? 
A. East of Merchants’ & Planters’ warehouse. 
(. On Scott street? 
A. Both sides of Scott street. 
Q. You stated yesterday that cotton next to the passage-way was 
compressed. I wish you would explain what you meant. 
I stated that the cotton — was down-stairs under the 
143. compress, on the lower stories, above, in front of the —, 
the shed below, on the platform leading across the street, 
underneath, and in the excavated part of the compress shed, as a 
rule, was compressed; that is where the compressed cotton was 
stored previous to shipment. As a rule and without exception, 
cottons on the upper stories of the compress building proper was 
uncompressed ; it was thrown down the slideway for compression. 
Q. Was the cotton on either side of the passage-way for footmen 
in going down the steps compressed cotton ? 
A. As a rule, it was, though how it was on the day of the fire I 
don’t know ; they had been shipping uncompressed cotton. 
Q. How long before that fire of the compress had it been moved 
away? 
A. I think seven months, speaking generally of the cotton 
144 down-stairs. 
Q. Seven months would take it back to May or June? 
A. Yes, sir. 
Q. You saw that cotton in that condition how long before the 
fire ? 
A. I don’t remember—such a jam atthe foot of Main street at the 
time of the fire. I think that the Union Comp. Co. utilized all 
the space that they had there for storing both baled cotton and 
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compressed cotton. Iam not sure that there was one bale at the 
time of the fire that was compressed, though my recollection is that 
there were 700 bales. 


A. C. St1tLWEL Lt testified for plaintiff: 


Q. Are you acquainted with the location of the compress shed at 
the foot of Main street ? 

A. Yes, sir. 

Q. Were you frequently about there before it burned ? 
145 A. Not at the compress at the time of the fire. I was in , 
Pine Bluff. 

@. Previous to the fire? 

A. I had been around Mr. Martin’s cotton warehouse. 

Q. In what capacity were you there? 

A. I was there on two (2) or three occasions, watching for Mr. 
Timms, watchman. 

Q. Do you know anything with reference to the fires there ? 

A. On one occasion Mr. Timms had been back—wind was blow- 
ing’ from the north. I threw a bucket of water on the cotton; sev- 
eral bales caught fire; we had some little trouble in putting it out. 

Q. Any other times that you know of it catching fire? 

A. That is the only time that I know of, I don’t remember the 
exact date; it seems to me either Nov. or Dec., in 1886 or 1887. 


Capt. Wriacurt recalled: > 


A. There was a strip of corrugated iron across the north side of 
this compress shed. 
146 Q. How high? 
A. I think up to the 2nd story. My recollection is that it 

did not come clear down to the floor except in places. 

Q. In what places did it come down to the floor, do you remem- 
ber? 

A. There were openings left for the loading of cars. 

Q. Can you get me that diagram that you spoke of, if you please? 

A. Yes, sir. 


(Here the plat introduced in witness’es first evidence was pro- 


duced.) 


Q. The line of this platform was inside of your lots? 
A. I think so; I will have to see. 
Q. Was the cotton piled down with- 18 inches of the track ? 
A. There was allways a gangway left. 
Q. How wide? 
A. Oh, 6 or 8 feet, or 10. 
Q. At the time of the fre how full was this lower platform ? 
147 A. All full—jammed in up to this gangway. 
Q. Was the cotton on the end? ; 
A. On end, my recollection is. 
Q. Was there more than one door? 
A. No, sir; only one door. T 
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Q. Place was all full ? 

A. Yes, sir. 

Q. Did vou always keep it that full? 

A. We kept that space for compressed cotton when we had the 
compress in operation—at that time. 

Q. How did you happen to use it for uncompressed cotton at that 
time? 

A. It was the only place we bad. 

Q. Would you have had it that full if the cotton had been taken 
away promptly? ) 

A. No; we would not have had cotton there if we had had transporta- 
tion, except what might accumulate in a day or two. 

. How many bales of cotton were probably stored there 
148__— at the time of the fire? 

A. 500 or 1,000 bales. I think that place will hold 1,000 
bales or more of compressed cotton. If so, about half that much 
loose cotton. 

Q. All uncompressed cotton ? 
A. All uncompressed cotton. 


Cross-examination: 


Q. This is the compress building lying right back of the Dodge 
& Meade block and the old Metropolitan #otel, is it not? 

A. Yes. ‘ 

Q. This wall here is about how high? 

A. About 14 or 15 feet. 

@. Covered with a roof or not? 

A. Yes. 

Q. Clear over to the outer shed ? 

A. Yes. 

Q. Was there a roof over this brick wall clear across, covering the 
whole of the compress building? 

A. Yes. 

Q. What wall was that? 
149 A. Brick wall. 
Q. Extended to the eaves of the roof? 

A. Yes. 

Q. So that the whole of that was covered with a roof and the 
brick wall on each side? = * 

A. Yes. 

Q. On the side next to the railroad how was the front of this—on 
a line with the street ? 

A. Yes. 

Q. Corrugated iron in front? 

A. No. 

Q. Was there nothing around the boiler-rooms to protect them ? 

A. Yes; they were enclosed with brick. 

Q. From here to here? 

A. There was no special protection there—an open shaft. 
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Q. From this point to this point was there no corrugated iron 
wall thrown up that way with openings to load the cars on ? 

A. Yes, sir; it was. 

Q. That was on the lower floor. 


A. Yes. 
150 Q. And then this iron wall extended in this way up to the 
second floor? 
A. Yes. 


Q. How far did the second floor extend over here, back this way, 
from Main street? 

A. It came near the corner of the street. I could not tell exactly. 

Q. How far did it come back this way? Did it cover the entire 
compress building ? 

A. That is my recollection. 

Q. Where was the open shaft where the machinery used to be? 


Locate it on the plan. 


Q. How large an opening was that, Capt. Wright? 
A. It covered a space of two boilers—25 x 15 feet. We had a 
railway so that the cotton could not be thrown into it. 


Judge Rose: 
. How many doors did you say there were along here ? 
. A door for every car. 
. How many cars, about ? 

A. I suppose 6 or 8. That would be 150 feet, probably. 
151 Q. How wide were those doors? 
A. Six or eight feet. 

Q. Open or shut? 

A. Open. I think they slided up. 

Q. How high were they? 

A. The height of one length of corrugated iron—was about 8 
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Q. Were they up or down at the time of the fire? 

A. I could not tell you. I suppose they were up. 

Q. Don’t know anything about that? 

A. No, sir. A. I could not say positively that that iron extended 
up to the corner of the street. 

Q. What was the height of the upper from the lower floor? 

A. 12 or 14 feet, or maybe 15. 

Q. Could you tell how far the corrugated iron extended down by 
the diagram ? 

A. No; but there are persons here who ought to know. 

> Is Mr. Apperson here ? 

A. Yes, sir. 


152 Judge CALDWELL: 


Q. In your former examination I understood you to say that 
the compress company received cotton at the shed at the foot of 
Main street for transportation to Argenta for compression. 

A. Yes, sir. 
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Q. Under the contract between the R. R. Co. and the compress 
Co. was the R. R. Co. bound to haul all cotton deposited at the shed 
at the foot of Main street as fast as deposited or as fast as ordered 
by the company to the compress at Argenta ? 

A. Yes; that is my understanding of the contract. 

@. Did you make the contract? 

A. Mr. Urquhart, who was president of the company at the time 
it was made. 

Q. Did the R’y Co. haul any cotton from Main street to Argenta 
that was not billed for transportation east before it was taken from 
the sheds? 

A. Billed it directly from the shed. 

Q. Where were the through bills of lading made out? 
153 A. At the company’s office; a!l the cotton that was put 
there was put there for the purpose of compression. We 
never received the cotton for any other purpose. 

Q. How did the R. R. Co. get possession of cotton to transport to 
Argenta ? 

A. We loaded it on its cars. 

Q. Did you load it on the cars without having a bill of lading? 

A. No, sir. 

Q. Did the terms of those bills of lading—what were the 
terms of those bills of lading; was ita bill of lading to Argenta 
or 


A. A bill of lading through to destination. 
Q. No bills of lading from the foot of Main street to Argenta? 
A. No, sir. 
Q). Railroad received cotton covered by through bills of lading? 
A. Yes. 
Q. To you or to the shipper? 
A. To the shipper. 
Q. They reserved the right to tom press and taking the 
154 ~=cotton to Argenta fur that purpose? 
A. Yes, sir. 


Judge Rose: : 

Q. Is that the form used by the alles company ? 

A. That is my recollection of it. 7 

Q. You have seen them, however, haven’t you ? 

A. Yes, sir. 

Q. I think that is the blank? 

A. Yes; that is my recollection of the blank. 
Judge CALDWELL: 


Q. You received the cotton at the foot of Main street for compres- 
sion ? : 

A. For compression. 

Q. Was it understood that all compressed cotton was for ship- 
meut by rail? 

A. Yes. 
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Q. Did you receive any that was not for shipment by rail? 
A. No, sir. 
Q. Was all compressed cotton to be shipped by the defendant’s 
road ? 
A. By the railroad’s issuing the bills of lading. Under- 
155 stand now, there were other roads issuing bills of lading. 
@. One other road? 
A. Yes, sir. 


A. The railroad Co. after issuing the bills of lading would order 
us to ship that cotton to —. 

@. When you received the cotton at the foot of Main street it 
was not compressed ? 

A. No, sir. 

Q. It was understood that the carrier would take it to Argenta 
for the purpose of compression ? 


A. Yes. 
Q. They had that right? 
A. Yes. 


Q. The Iron Mountain road took all the cotton ? 

A. Yes; the other road had no track into the compress. 

Q. It was understood between the compress Co. and the defendant 
R. R. Co. that it would take all cotton deposited at the foot of Main 
street for compression ? 

A. Yes, sir. 
156 Q. It took the cotton that was deposited there for com- 
pression, as well as that that was intended to be shipped by 
its line as that to be shipped by the Memphis «& Little Rock R. R.? 

A. Yes. 

Q. How did it get possession of the cotton that was to be shipped 
by the Memphis & Little Rock ? 

A. We loaded it on the bills of lading. . 

Q. What evidence did you get that this was for the defendant 
railroad Co.? You did not get its bill of lading? 

A. We got the Memphis & Little Rock bill of lading. 

Q. But it was understood that they would transport that cotton 
going over the Memphis & Little Rock—they would transport it to 
Argenta for compression. When you loaded a car what evidence 
did you have that it was for them ? 

A. The order of the traffic manager of the Memphis & L. R. 

R. R. 
157 Q. You had his order to the shippers ? 
A. To the shippers; yes. 

Q. When you loaded a car with cotton that was to be shipped to 
Argenta and compressed, and shipped from there by the Memphis 
& L. R., what evidence did you get from the Iron Mountain road 
that you had loaded that car? 

A. (Moore:) His own record showed it. 

Q. Was there no bill lading given for the shipment of cotton 
from here to Argenta ? 

A. No. 
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Q. I have 100 bales of cotton for Smith & Co. that I want taken 
to Argenta to be compressed, and he would send you two cars and 
you would load the cotton on it. What would you have to show? 

A. Our way-bills. ' 

@. But no bill of lading? 

A. No, sir; we had no bill of lading. 

Q. You paid 2 dollars per car for the transportation of the cotton 

across ? 
158 A. Yes, sir. 
Q. At whose expense was tle cotton compressed ? 

A. Expense of the R. R. Co. 

Q. They paid the expense of compression ? 

A. Yes. 

Q. For cotton on the Memphis & Little Rock they would pay 


A. The Memphis & Little Rock. 

Q. The Iron Mountain on its road ? 

A. Yes; settlements were made weekly. 

Q. You did not make the contract yourself under which you were 
operating ? 

Q. Explain to the jury what was done with the cotton that was 
brought to the compress Co. 

A. We issued a receipt for it to the owner. 

Q. What did he do with that receipt? — 

A. He took the receipt to the R. R. Co. 

Q. What did the railroad company do with it? 
159 Q. Thereupon the railroad company issued a bill of lading 
to the owner of the cotton and an order to us. 

@. What was that order; is that one of the orders? 

A. Yes, sir. 

Q. Anything about insurance? 

A. That was set out in the receipt; the contract was and the 
agreement was that the railroad Co. would insure all cotton as soon 
as we were notified that the bill of lading had been issued. 

®. What then? 

A. We loaded it on the cars. 

Q. Did you keep a sufficient number of hands ? 

A. At all times. 
160 Q. You had a way bill for the cotton to be shipped by the 
Memphis and Little Rock road ? 

A. Yes, sir; for both roads. 

Q. The Memphis road had no track connected with this compress 
in the city of Little Rock? 

A. No, sir. 

Q. Did it have a track connected with the compress at Argenta? 

A. Yes. ? 

Q. So that when the cotton was compressed it could be put on 
the Memphis cars ? 

A. The siding on the south side of the compress is the Memphis 


siding. 
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Q. Had separate sidings in Argenta? 

A. Yes. 

Q. Moore: You stated that you got 13 cents per 100? 

A. Yes, sir. 

Q. That was for cotton originating here; covering insurance, 
handling, and compression ? : 

A. Yes. 


161 Cross-examination : 


Q. You stated, I believe, that Mr. Howell made that contract in 
St. Louis with Mr. Newman ? 

A. A renewal of the old contract. Mr. Howell was authorized 
by the board of directors to do so. 

Q. He went there in September for that purpose ? 

A. Yes, sir. 

Q. Cotton would be brought to you by the owner—the cotton 
buyer? 

A. Yes. 

Q. When it was brought to vou you would issue one of those dray 
tickets? 

A. Yes, sir. 

Q. The owner when he got ready to have the cotton billed would 
take it to the railroad company and get a bill of lading? 

A. Yes; those receipts. 

162 Q. Your warehouse receipts to the railroad company and 
get a bill of lading? 

A. Yes, sir. 

Q. Suppose the owner of the cotton did not have lots made up 
and classified in a way to suit him, he would not go to get a bill of 
lading until he had got it classified to suit him ? 

A. That was a matter altogether with the buyer, of course. 

Q. Didn’t you havesome trouble with cotton buyers on that point? 

A. Yes, sir. 

Q. Some complaint made about cotton being held longer than 
you wanted it held, on the ground that you did not want to store 
cotton in that way until it was ready to be shipped? 

A. Yes; we gave this notice, that we would receive no cotton until 

it was ready for shipment. We did not have the space to 
163 take cotton unless it was ready to go forward. 

Q. When the bill of lading was issued the railroad com- 
pany would send you the notice, which was in the hands of the 
court a moment ago, that b. |. had been issued ? 

A. Yes. 

Q. Do you know what the course of business was in regard to 
that ? 

A. Yes; I do know, but that was a matter with the secretary of 
the compress company. 

Q. Didn’t the railroad company put these cars off on the side 

track then? Didn’t they load it into the cars, keep a record, take 
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it over there, and unload it out of the cars, compress it, and then 
load it back for shipment to destination ? 
A. Yes; according to these memorandum way-bills. 
Q. Did the railroad company issue the compress company 
164  way-bills for cotton loaded by them into their cars? 
A. I know that as a matter of faet—that is, of the form— 
those way-bills were not issued to me. 
Q. Wasn’t the cotton loaded by your men on the cars? 
A. Yes, sir. 
Q. Unloaded off the cars by your men? . 
A. Yes. 
Q. The railroad simply hitched its engines to the cars and took 
them to Argenta? 
A. Yes. 
Q. Didn’t your men keep a record and not the railroad ? 
A. We both kept a record. 


‘ 9 
Redirect examination: 


Q. What is the width of this railroad track ? 
A. Standard gauge, I think, 4’ 83.” 1 suppose the width of all 
the tracks would be 40 feet; there were three or four tracks, 
165 I think. I don’t know that all of them covered all of the 
compress front. 
Q. Was there any cut there or was it level ground ? 
A. Level ground; there was a little trestle there. 
Q. That was level ? | 
A. Oh, yes. 
Q. Do you know the distance from the south side of the boat- 
house to the north end of your platforin ? 
A. I would say 


Henry Lex recalled for plaintiff: 


Q. Do you know anything about that compress? What do you 
know about it? If you know anything tell the jury. 

A. People passing, coming along down the stairway, would be 
smoking occasionally. Asa general thing,in coming into the com- 
press there is no smoking allowed in there, sir. 

Q. In passing up and down? 
166 A. Well, the stairway, yes; people would be smoking 
crossing the river or something. 

Q. Was there much passing over the river at that time by skiff? 

A. Not after that bridge got up there; there is not much since 
then. 

Q. How many skiffs at that time ? 

A. 4 or 5. 

Q. Were they kept busy or not? 

A. I could not tell you exactly. 1 was at work and did not keep 
notice. , 

Q. Did you tell anybody there not tosmoke—forbid them smoking? 

A, Yes; men walking out where the cotton was on the platform, 
I would tell them that it was not allowed around the cotton, and a 
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good many of them would say, All right, sir, and they would go back 
or else put the cigar out. 

Q. What did some others say ? 

A. About all, I think, they would go back or put the cigar out. 


167 SAM. Pryor testified for plaintiff: 


Q. What business were you engaged in in the fall of 1887? 
A. Working at the compress down on the river. 
@. Do you remember and ean you state to the jury whether you 
saw people smoking coming to and from the skiff landing and the s 
boat-house ? | 
A. Yes, sir. | 
Q. Was that frequently ? 
A. Frequently. 
Q. Did you forbid them smoking ? 
} A. No, sir; not on the public gangway. 
Q. No; you didn’t? 
i A. No,sir. I did anywhere else about the cotton, except there. 
Q. Why did you not forbid them there? 
A. I had no orders. 
168 Q. You were watchman of the cotton compress, were you? 
A. Yes, sir. | = 
Q. You saw them frequently ? 
A. Yes, sir. 
Q. What were they smoking? ~ 
A. Were sometimes smoking cigarettes and sometimes cigars & 
sometimes pipes. 
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| Taomas BARBER testified for plaintiff: 


a | Q. What business were you engaged in in the fall of 1887 ? 
Tt A. I was running a skiff ferry back and forth from Little Rock 
tf to Argenta. 


Q. Previous to tlie fire that occurred in the shed were you about 
the premises—about the Athletic landing and skiff landing ? 
A. Yes, sir; I was pretty close around there. 
| Q. How many skiffs were running across the river—regularly, I 


mean ? 
! 169 A. There were four skiffs running at that time. | 
Q. Was there much passing to and fro? x 
A. Yes, sir; right smart. 
Q. How did they go down to the skiff landing? | 


A. From the front of Main street they had two gangways, one on 
each side of the street. 
Q. Did you see people smoking when they would come from 
there? 
| A. Yes, sir; around there all the time. 
| Q. Any remonstrance made—that you made? 
_A. The company had signs all around there—no smoking al- 
lowed. 
Q. Did you hear any one remonstrate with the people that were 
smoking? 8 
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A. I did not hear somuch. I have heard some of them say they 
did not allow smoking around there. Sume would smoke and some 
would not. . 
170 Q. What did they say? 
A. Some would say nothing: would smokeif they wanted: to. 

Q. Do you know about ladies passing dqwn on that gangway ? 

A. Ladies went along there as much as anybody else. 

. How wide was that passage for them to go down and up? 

A. There was just room enough, I think, for two to walk close 
together. 

Q. Was there anything on both sides of it or not? 

A. On both sides of the gangway ? 

Q. Yes. 

A. On that side of the street, of course, there was a little cotton 
between that brick wall and that door. Tlgere was a little cotton 
between there and Mr. Hornibrook’s, and then there was a little 
cotton on each side of it. When you got below that floor no cot- 

ton only on one side of the street. After you passed that 
171 door, of course the cotton was up aw ay from that side; was 
in the middle of the street. 


Cross-examination: 


Q. You say the company had signs up about smoking? 
A. Yes, sir. 


tedirect examination : 

Q. Where were those signs? 

A. Nailed up there on the posts around. 

Q. Outside or inside ? 

A. Some of them were outside and some of them were back in 
the compress. 

M. T. Hurr testified for plaintiff: 

Q. What business were you engaged in in the fall of 1887? 

A. I was running a skiff ferry. 

Q. Did you see people smoking through the cotton at the foot of 
Main street? 

A. Yes, sir. 
172 Q. How often ? 
A. Every day. 

Q. Any objection or remonstrance made to it? 

A. Sometimes. 

Q. Would they quit? 

A. No, sir; some of them would not quit. 

Q. What would they say ? 

A. That they had a right to smoke on the sidewalk. 


G. P. C. RumBouaau testified for plaintiff: 


Q. What is your business? 
A. Civil engineer. 
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Q. Look at this map and see if you made it? ie 
A. Yes, sir. 
Q. What does it represent ? 
A. It represents the river front between Main street and Sprig 
street. 
Q. That was drawn to a scale? 
A. Yes, sir. 
Q. What was the scale? 
A. 50 feet to the inch. 
Q. Was that correctly drawn ? > 
173 A. Yes; I made it. 
Q. What is the width of the streets of this city ? 
A. Generally 60 feet, except Broadway, which is &0 feet; Rector 
avenue from 70 to 90 feet, and in the Woodruff’s Addition 60 feet. 


a cme et 


Cross-examination: 


Q. Has Water street ever been opened for travel between the 
county jail and Scott street ? 

A. It was opened at one time—lI forget now, but Mr. Jones, city 
clerk, can tell you—until Mr. Jake Frolick captured it for the 
State. 

. You are speaking of the north of the State-house ? in 
. Yes, sir; it was opened to Ashley—from Sping to Ashley. 
. Where is Ashley street—immediately east of the State-house? 
Yes. > 
Q. Was it passable along there for vehicles? 
A. I don’t think it has ever been. 
@. Not in condition to be used, was it? 
. I don’t think it was, at the west end. 
. Between Ashley and Scott was it ever opened for travel ? 
. No, sir. You mean for vehicles ? 
Yes. . 
. No, sir. 
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S. W. Tucker recalled for plaintiff: 


Q. You stated that a good many bales of cotton that were 
waiting for the Memphis & Little Rock railway at the compress 
sheds had been by the railway company or the owners of the cotton : 
hauled away from there to some place within the reach of the Mem- y 
phis railway. 
A. No, sir; the cotton was not delivered at that compress, but the 
cotton was taken direct from the factors here and delivered 
175 tousat Little Rock. We hauled it over in our cars and had 
it compressed there. 
Q. Where was it put on the cars? 
A. It was put on the cars at the Little Rock depot. 
Q. At the upper end of town? 
A. Yes, sir. ; 
Q. Hauled the cotton all the way to the depot rather than take it 
down and have it wait? 
A. Yes, sir. On accountof the block at the Main-street shed they 
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could not take the cotton there, and in order to relieve the situation 
and not delay this shipment, why we hauled it from our depot over to 
Argenta in our cars at an additional expense to us. 

Q. Have you made an examination to ascertain the number of 
bales ? 

A. I have not examined any records. I think about 700 bales. 


Judge CALDWELL: 
@. What 700 bales ? 


A. Could not be delivered at the compress on account of 
the blockade. It was hauled over by the Memphis and Little 
Rock railroad. 


—" 
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Cross-examination: 


Q. To whom did that cotton belong ? 

A. To one or two of the cotton men here. 

@. Do you remember their names? 

A. Mr. Sam. O. Smith was one. 

@. Who else? 

A. I am not positive, but I think Mr. Howell. I don’t remem- 
ber now; 8 or 9 men shipping with us, dividing the business up. 


G. H. Van E tren for plaintiff: 


Q. Where do you live? 

A. In Little Rock. 

Q. How long have you been living here? 

A. Between 12 and 15 years. 

Q. What business have you been engaged in? 
177 A. The lumber business. 

Q. Did you have occasion within 2 or 3 years before the 
fire, the 14th of Nov., 1887, to ship lumber from here? 

A. Yes; I have been shipping ever since I have been here. 

@. Over the Iron Mountain railroad ? 

A. The Iron Mountain principally. 

Q. State when the first trouble began with the railroad company 
with regard to the transporting of lumber as well as you remem- 
ber. 

A. I cannot tell the year; it commenced about the time Gould 
got possession of the Iron Mountain road. 

Q. About how many years ago? 

A. Six or seven. 

Q. Just state to the jury the delay there was and what was done 
about it; state the whole matter. 

A. There was hardly ever any delay except in the fall. 
178 Q. What was the extent of the delay? . 

A. There was more stuff than they could supply cars for. 
Cotton coming in naturally makes cars scarce. 
Q. Did it occur more than one year? 
A. Oh yes; they were scarce every year. 
Q. Any remonstrance made about this state of things to the Co.? 
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A. Yes; there had been remonstrance made every year by the : 
luinber men; the cotton men joined with the lumber men once. 
@. What year was that? 
A. I think it was in 1887. | 
Q. Do you know what answer they got? 
A. Got a promise of cars most always—always got promises. | 
Q. Do you remember Mr. Gould being down here about that : 
matter one tite and the interview with him about that? 
A. ¥ es, sir. 
179 Q. He was acting as president at that time? 
A. Yes. 
Q. What time was that? 
A. I think it was in 1886—1885 or ’6. 
Q. What did he say would be done to remedy the matter 
A. He said he was not aware of such a shortage, and it should 
be obviated. 
Q. There had always been a shortage, had there? 
A. Yes, sir. 
Q. How great was that shortage in 1887; how much was lumber 
delayed ? 
A. It was impossible to tell; according to the way you would get 
cars—get one car when you would want ‘five. 
Q. That has been the same ever since 1887 ? 
A. Before and since. For those 2 months, Oct.and Nov. We 
got no help until Dee. > 
Did you ever perceive that there was any particular 
180 relief afforded by the interview with Mr. Gould ? 


(Objection made by defendant. Overruled.) 
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A. They put on more cars, but not enough to help us out any. 
Their roads increased faster than their rolling stock—their mileage 
in roads. I think they put more cars on every year, but they built 
more road every vear. 

Q. Did the increase have any effect upon relieving the market at 
this place. 

A. None perceptible ; I don’t think it had. 


Cross-examination : 


Q. What reason do you say was given by the R. R. for their 

failure to furnish transportation in Oct. & Nov.? 
A. It was very hard to get a reason out of them. 
181 Q. You said that their excuse was that the cars were en- 
gaged in hauling cotton. 

A. No; I said that probably the cars were being used for that 
purpose. 

Q. Wasn’t it true that the scarcity of cars in Oct. and Nov. was 
on account of the movement of cotton ? 

A. I suppose it was, a great deal. One fall it was on account of 
moving ties a great deal—building new railroad. 

Q. When is the bulk of the cotton crop moved ? 

A. I suppose in Oct. and Nov. 
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Q. Fall and winter ? 
A. Yes, sir. 


When the testimony of G. H. Van Etten was given and at the 
time the defendant, by its counsel, excepted to all that part of the 
testimony relating to the block on the defendant’s railroad during 

the years ’86 and ’87, wherein there was a delay in the ship- 
182 ment of lumber, for the reason that said evidence was incom- 

petent, irrelevant, and immaterial; but the court overruled 
said objection and permitted the same to go to the jury; whereupon 
defendant saved its exceptions then and there by its counsel. 

C. E. Ferauson testified for plaintiff: 

(). What is your business? 

A. I am in the lumber business. 

Q. How long have you been engaged in that business here? 

A. 7 years. 

Q. Were you in the lumber business in the fall of 1887 and for 
several years previously ? 

A. Yes, sir. 

Q. Were you acquainted with the shipping facilities furnished 
by the Iron Mountain road in the fall of 1887 and a year or two 

previous to that time? 
183 A. Well, as far as that concerned my own business, I was; 
yes. 

(). What were the facilities afforded by the Iron Mountain road 
for shipping purposes—suflicient or insufficient ? 

A. Insufficient along at the fall of the year. 


(Objected to by defendant.) 


The defendant, at the proper time and in the proper manner, ob- 


jected to all of the above testimeny of C. KE. Ferguson as incompe- 


tent, irrelevant, and immaterial; but the sime being overruled by 
the court, defendant then and there saved its exceptions. 


L. W. Coy testified for plaintiff : 


Q. What business were you engaged in in 1887? 
A. In the First National Bank ; also in the lumber business. 
Q. How long had you been engaged in the lumber business at 
that time? 
184 A. About 4 years, I think. : 

). Did you have occasion to know the facilities provided 
by the Iron Mountain road for the shipment of lumber and cotton 
and other commodities? 

A. As far as lumber was concerned, yes, sir. 

Q. What were the facilities—sufficient or insufficient? 
(Objected to by defendant; exception reserved.) 

Q. When was the scarcity ? : 

A. Always—every year. 

@. What months? 

A. In the fall trade—Sept. & Oct. 


62 THE ST. LOUIS, IRON MOUNTAIN & SOUTHERN R’Y CO. VS. 


Q. On what road, Mr. Coy? i 

A. More or less on all the roads. 

Q. How was it on the Iron Mountain road ? 

A. There was always a scarcity in the fall; so much so that it 
was a matter of public notoriety. | 

Q. Did you hear any complaint by the cotton men ? 

A. It was understood. 


(Objected to by defendant.) 


185 Q. Did you with any others approach any officials of the > 
road about the shortage in cars? 

A. We had an organization at that time which, I think, attended 
to that business. As near as I remember, suppose I acted with the 
rest. 

Q. Did you talk with any of the officials or hear anybody else 
talk in their presence ? 

A. I did myself, no doubt, more or less; I don’t know how much. 
I know it was a common thing to see them and try and get more 
cars. 


The defendant, at the proper time and in the proper manner, ob- 
jected to all of the above testimony of L. W. Coy as incompetent, 
irrelevant, and immaterial; but the same being overruled by the 
court, defendant then and there saved its exceptions. 


J. H. Trump testified for plaintiff: 


186 Q. What is your business now ? 
A. Wholesale lumber. 

Q. What were vou engaged in in 1887? 

A. Secretary for the J. H. Bratt Lumber Co. 

@. Where was it located ? 

A. At Malvern, this State. 

Q. Were you connected with any other organization that had 
under its superv ision any shipping business? 

A. Yes; I was secretary for the Ark. Lumbermen’s Association. 

Q. Do you remember and can you relate to the jury the facilities 
afforded by the I. M. road for the commodities in this State along 
those years? 

Q. Now, what kind of commodities? Do you know anything 
about cotton ? 

A. No, sir, except in a general way. The supply of cars in 1886, 
for the months of Sept. to Jan’y, was almost nothing; possibly the 

whole averaged less than one-fourth of the necessities. In 
187 1887 our average was, until about the 20th of Nov., a little 
less than one-fourth. From the first of Sept. to the first 

week in Dec. they could furnish only one-fourth of the necessary 
cars to move lumber. 

Q. Were there complaints made about this? 

A. Yes,sir. 

Q. To whom ? 
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A. Complaints were made by the association in 1886. They were 
made to Mr. Kerrigan and Mr. Clark. 

Q. Who were they? 

A. Officials of the Mo. Pac. Mr.-Kerrigan was gen’l sup’t and 
Mr. Clark manager; and the same in 1887—that is, the complaints 
were made by individuals, but speaking as the ass’n. 

Q. Now, were you present when those individuals made those 
complaints? 

A. No, sir. 

Q. How do you know, then? 
188 A. From the reports. 
Q. Did you, as an individual, make any complaints ? 

A. We made complaints. 

Q. What year did you make complaints ? 

A. In 1886 and 1887. 

Q. What was the excess of lumber in 1887 over 1886, if any? 

A. A small increase of 1887 over 1886. It was pretty heavy ear- 
lier in the season and in the early part of the year. 

Q. Did you have any personal conversation and make any per- 
sonal statement, or were you present when others made them, to the 
officials of that road concerning the increase in business and the 
necessity for an increase of shipping facilities ? 

A. Yes, sir. I was present when the officers and executive com- 
mittee of our ass’n met Mr. Gould, Mr. Clark, Mr. Kerrigan, and 

Mr. Newman. 
189 Q. Where did they meet them? 
A. At Mr. Gould’s car, at the Union depot here. 

Q. Was it at the Union depot or at the riyer front? 

A. On the river front. 

Q. When was that? 

A. About Jan’y 15, 1887. 

What information was given to the officials of that road with 
reference to the increased traffic on the road, and was it talked of? 

A. It was talked over. I do not remember the exact figures of the 
estimated increase, but it was a very large increase over the pre- 
vious years. 

Q. To whom was that given and by whom? Who solicited the 
information ? 

A. Mr. Gould, to my recollection, more directly asked for the in- 
formation. : 

Q. Of whom? 

A. Of members of the association, gentlemen present. 
190 Q. Was the information given to him in detail? 

Q. In a verbal manner? 

A. Yes, sir; as far as I recollect. 

Q. Was any inquiry made by Mr. Gould? 


(Objected to by defendant.) 
Q. Was any information given to Mr. Gould by any of its offi- 
cials with reference to that subject ’ 
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A. Yes, sir. Mr. Newman gave him an outline of the increase in 
the lumber business for the vear 1886, and his estimates of what it 
was likely to be for the year 1887 and subsequent yez Ars. 

Q. Do you remember whether or not Mr. Newman’s estimate ran 
back of 1886? 

A. My impression is that he spoke also of 1885 in comparison 
with the increase, but I am not positive. 

Q. Do you know what the increase of local business was for 
191 several years previous to 1887, one year after another—what 
percentage of increase ? 

A. No, sir; 1 could not give you the percentage. The increase 
for 1884, 5, 6 was very large. Previous to 1886 the shipments of 
yellow pine lumber were very small. Business pushed forward dur- 
ing 1884, 1885, & ’6. 

Q. Was that an immediate increase or gradual increase ? 

A. It was gradual through those years ; probably a larger increase, 
I suppose, in 1885-6 than in the others. 

@. Who was Mr. Newman? 

A. Traffic manager of the Mo. Pac. R. R. Co. 

Q. Any other official position ? 

A. One of the vice-presidents. I do not know which No. 

Q. You say the increase in 1887 was slight. Do you — about 
what that increase was? 

A. No, sir; I could not give you anything like accurate 


figures. 
192 Q. Do you know what percentage it was as compared with 


1885 or 1886—greater or less? 

A. It was smaller—increase in percentage over 1886 than 1886 
was over 1885. 

Q. Demands were made of the railway officials for a supply of 
cars. What response did they meet with ? 

A. Promises of giving us more all the while. 

Q. Did they do it? 

A. No, sir; they would give us more for a week. When Mr. 
Clark made positive promises they would give us more for a week 
or ten days and then fall back again. 

(Objected to by defendant.) 

Cross-exam ination: 


Q. What lumber Co. do you represent? 
A. I am secretary of the J. A. Bratt Lumber Co. 
Q.. Where do they do business ? 
A. At Melvern. This correspondence was as secretary of 
193 the Arkansas Lumbermen’s Ass’n. 
Q. How much business did the Bratt Lumber Co. do in the 
year 1886? 
A. My recollection is they shipped a fraction under 1,000 cars. 
Q. How much did they do in 1887? 
A. I think a fraction under 1,100 cars. 
Q. Where did they ship the most ‘of it to? 
A. Largely to Omaha. 
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Q. By what route did it come out? 

A. It came out north on the Iron Mountain, on the Mo. Pac. 
system. 

Q. What season were those shipments made in ? 


; A. Our trade would be about equal every month in the year if we 
had transportation. 
Q. When were you shortest in transportation ? 
| A. In 1886—from Sept. until the first of Jan’y. 
©. How was it in 1887? 
194 A. Very bad the same time—in Sept. until the early part 
of Dee. 


To the testimony of J. H. Trump as above given the defendant, at 

the proper time and in the proper manner, objected to said evidence 

, going to the jury as incompetent, irrelevant, and immaterial; but the 

| court overruled said objections, and the defendant then and there 
saved its exceptions. 

C. F. Penzet testified for plaintiff: 

Q. What business were you engaged in in 1885, 1886, and 1887? 

A. Principally in the grocery business. 

Q. How long had you been engaged in it previous to those years ? 
f A. About 20 years previous to that. 
F Q. Did you have any interest in connection with lumber 
195 = in the State? 
A. I was interested in the lumber business in Kansas. 
(). Do you know what the shipping facilities offered by the Iron 
Mountain road were at that time—whether the facilities were suffi- 
cient or insufficient for the purposes of freight at this point? 
{ A. Do you mean the grocery or the lumber business ? 

®. I mean the lumber and the cotton business. 

A. What period of time? 

Q. 1 mean in 1886 and 1887; particularly in 1887. 

A. There was a great shortage of cars in 1886 and 1887, as far as 
my knowledge goes, as long as I was connected with the Arkansas 
Lumbermen’s Association, from the fall of 1886 to January, 1888. 
As long as I was connected with the Arkansas Lumbermen’s Ass’n 

there was a shortage of cars, as far as I have any knowl- 
196 edge. 

Q. Do you know whether remonstrances were made to the 
officials of the road? If so, state what you know with reference to 
that. 

A. There were communications in the fall of 1S86 and a personal 
interview along in the fall of 1887, and some correspondence be- 
tween myself as president and Mr. Clark in the fall of 1887. 

@. Who was Mr. Clark ? 

A. Vice-president or manager of the Mo. Pac. system, officer in 
St. Louis. 


Cross-exam ination : 
Q. Your interests, you say, were in Kansas? 
A. Yes, sir. 
9—1626 
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Q. And the shipment of lumber? 

A. From this State. 

(. Where did you make your purchases—at the mills? 
197 A. Yes; at the mills principally on the Iron Mountain 
road, south. 

JOHN FRANKLIN testified: 

Q. How far was it from the edge of the railroad track ? 

A. About 6 or 8 or 10 feet. 

Q. How far was it from the railroad to the platform ? 

A. Just room enough to lay the iron to run the tracks on. 

Q. How long had vou been sitting down there? 

A. I was not sitting; I was standing. 

Q. How long had you been standing? 

A. Not long. I was waiting for this lady. It was our business 
to carry their bundles down, as they generally wanted to hold up 
their clothes while they were passing thro’ this cotton. 

Q. Did they complain about it? 
198 A. Sometimes they did and sometimes they didn’t. 

Q. Cotton piled so close that they would get it on their 
dresses ? 

A. Yes; more or less. 

Q. How long had they been piling cotton there ? 

A. The whole season. 

Q. Was the street more or less filled all the time? 

A. There was lots of cotton. These men were idle, waiting for 
cars to ship it. 

Q. Did you know anything about people smoking up there? 

A. Yes, sir; I have seen them and have heard the watchman 
speak to them about it, and J think have heard their answers. 

Q. What did they say ? 

A. They said it was in the middle of the street, and they would 
smoke as much as they damn please; different remarks at different 
times, and I think I heard different watclimen speak to them. 


199 Plaintiff then introduced in evidence an ordinance of the 
city of Little Rock in force on and prior to Noy. 14, 1887, 
which reads as follows: 

“Src. 596. No person shall incnmber or obstruct any street, alley, 
or other public place by placing therein or thereon any building 
materials or any article or thing whatsoever without baving first 
obtained written permission from the street commissioner, under a 
penalty of ten dollars for each offence, and a further penalty of five 
dollars for each day or part of day such incumbrance or obstruc- 
tion shall continue.” 

Digest 1871, sec. 442. 

To the introduction of said ordinance the defendant, at the proper 
time and in the proper manner, objected upon the ground that the 
same was irrelevant, incompetent, and immaterial to the issue in- 

volved ; which objection was overruled by tie court; to which 
200 | the defendant, by its counsel, then and there duly ex- 
cepted. 
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The plaintiff then introduced in evidence a proclamation by the 


a 


mayor of the city of Little Rock, which is in the words as follows: 


Mayor's Proclamation. 


Proclamation by the mayor of Little Rock concerning the storage 
of cotton on the city streets and alleys. 

Whereas depositing of cotton bales on the streets and alleys of 
the city is often a serious obstacle to travel and the proper use of 
the public highways, defacing the appearance of the streets, endan- 
gering adjacent property, as well as the cotton itself, from fire; and 
whereas the said practice seems to have become unnecessary through 

facilities now prepared and preparing on private property ; 
201 and whereas the said practice is as much in violation of the 

city ordinances as would be the storage on the streets of an 
equal quantity of hay bales and dry goods boxes: 

Now, therefore, from and after this date, the storage of cotton on 
said streets and alleys or depositing the same thereon, save for the 
purpose of unloading and reloading, is forbidden, and all persons 
guilty of the said acts will be proceeded against according to the 
ordinances governing the same. 

In witness whereof I hereunto affix my name this 7th day of 
September, 1887. 

WILLIAM G. WHIPPLE, 
Mayor of Little Rock. 
Attest: H.C. JONES, City Clerk. 


To the introduction of said proclamation in evidence the defend- 
ant atthe proper time and in the proper manner objected, 
202 because the same was incompetent, irrelevant, and imma- 
terial, but the court overruled said objection ; to which ruling 
the defendant, by its counsel, then and there duly accepted. 
This was all the evidence on behalf of the plaintiff. 


To sustain to defense defendant introduced the following testi- 
mony, viz: 


A. P. Howe 1, for defendant: 


Q. I believe you stated iast week that you went to St. Louis in 
Sept. and made the arrangement with the [ron Mountain road for 
hauling cotton from the cotton shed at the foot of Main to the com- 
press across the river. 

A. Yes. 

Q. What time in Sept. ? 

A. I don’t remember the exact date—early part of Sept. 

@. What was the occasion of your going” 
203 A. I went to represent the compress Co. 
Q. Was there any particular agents’ meeting ? 

A. Yes; there a general meeting of the freight agents of the Ar- 
kansas district; they met to make their arrangements for the com- 
ing season of business. 
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Q. What arrangements? 

A. Freight rates. 

Q. It was a general meeting of the freight agents representing the 
freight business of this State for the purpose of arranging rates for 
the business for that season ? 

A. Yes. 

Q. Were there any other interests represented there besides the 
interests represented by these freight agents and the compress inter- 
ests represented by you? 

A. I suppose the freight agents took the entire business in the 
State. 

Q. Were there any other compress agents present ? 
204 A. Yes; from Pine Bluff, Ft. Smith, and Texarkana, | 
think. | 

Q. For the purpose of arranging with regard to rates? 

A. Yes. 

Q. Please state what the freight business was that was transacted 
by that meeting of freight agents. 

A. I think the freight agents met and discussed matters and de- 
cided to hear the compress men on what they wanted first. 

Q. I want you to state now who your conversation was with ? 

A. With Mr. Newman, 3d vice-president I. M. R’y 

Q. What did you tell him that you wanted ? 

A. 13 cents per 100 for compression, and we wanted them to 
haul cotton from Little Rock to Argenta at $2 per car. 

Q. What did Mr. Newman say to you in answer _to your proposi- 
tion ? 

A. I don’t know that he answered right then, but before 
205 _—iwe left he agreed to those figures. 

Q. Try and refresh your memory. What time did he an- 
swer? 

A. Before that meeting broke up. 

Q. What was his answer? State it as near as you can. 

A. It was that he agreed to those rates. 

Q. Anything else? 

A. Only about insurance. 

Q. What was the agreement in regard to insurance? 

A. We agreed to insure the cotton for the benefit of the R’y Cos. 
after bills of lading had been issued on the cotton. 

Q. Is that all that occurred in regard to the matter ? 

A. Yes, sir. 

Q. The agreement in regard to insuring the cotton, and the state- 
ment of rates for hauling cotton from Little Rock to Argenta, and 

also rates for compressing it,and his statement that he would 
206 give you a $2 rate per car for hauling and 13 cents for com- 
pression ? 

A. Yes; that is all. 

Q. Anything said in regard to the means and the time of trans- 
ferring the cotton ? 

A. No, sir. 


~~ 
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Q. You have stated about all that was said, have vou? 

A. Yes, sir. 

Q. The arrangement was made between you and Mr. Newman? 

A. Yes, sir. 

Q. The Union Comp. Co. had been organized that summer—a few 
months before that? 

A. Yes: in June. 

Q. Never done business prior to that time? 

A. No, sir. 

(). Never had any contract with anybody prior to the time it was 
organized, of course? 

A. No, sir. 

Q. Anv reference made or anything at all said about the old 

Little Rock Oil and Comp. Co., the contract that had existed 
207 between them and the R. R. Co.? 
A. I don’t remember that there was. 

Q. In your arrangement with Mr. Newman, was any reference 
made to the arrangement previously existing hetween Mr. Newman 
and the old Little Rock Compress Co.? 

A. No, sir. 

Q. Had you been an officer of the old Co. 

A. No,sir. 

Q. Had any connection with it? 

A. None whatever; only asa dealer. 

©. No member or stockholder ? 

A. No, sir. 


‘> 


Cross-examination: 


Q. At the time you went to St. Louis you knew what the course 
of business between the Little Rock Compress Company and the 
[Iron Mouniain road had been with reference to the transpor- 
208 tation of cotton for compression from the foot of Main street ? 
A. Yes, sir; I knew something about it. 
rs How long were you in St. Louis attending that meeting? 
I think about 2 days. 
"5 You don’t remember, I suppose, the words that were spoken 
at that meeting? 
A. No, sir; I don’t remember exactly. 
Q. You went there and your application was to have the cotton 
hauled from the compress to Argenta? 
A. Yes. 
. As the cotton came in? 
A. Yes; as it was ready for shipment. 
©. Remember whether the old contract was referred to or not? 
A. I don’t think it was; we had about agreed on what we wanted 
here. We submitted it, and it was satisfactory. 
Q. Don’t you remember that there was a reduction in the 
209. amount to be paid per 100 from 15 to 15 cents? 
A. Not for that season. 
Q. When was that made? 
A. I think, the season before. 
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@. That was made with the old oil & comp. Co.? 

A. I suppose so. 

Q. Were you in the cotton business before you became a director 
in the Union Compress Co. ? 

A. Yes, sir. 

Q. Had it been the custom before the organization of that Co. for 
cotton shippers to deliver cotton here at the foot of Main street for 
removal to Argenta for compression ? 

A. Yes, sir; I think they had the machinery in Little Rock at 
that time. 

Q. You know the terms for which the old Co. was getting the 
cotton transferred ? 

A. Not particularly; I knew about what they were. I had no 
business with the compress then. 

Q. When you say that they merely made you a rate do 
210 you mean by that that they left the cotton there and took it 
whenever they pleased ? 

A. There was not anything said about that. 

@. They were to haul the cotton across from here to Argenta 

A. Yes, sir. 

Q. They were to furnish cars, were they? 

A. Yes, sir. 

@. And you were to load them, were you ? 

A. Yes, sir. 

Q. And unload it over there ? 

A. Yes, sir. 

Q. And reload it when it was compressed? 

A. Yes, sir. 

Q. And to insure it for the benefit of the railroad company ? 

A. Yes; for the benefit of whom it may concern. 

Q. How much were they to pay you for all that? 
211 A. Thirteen cents per one hundred; didn’t include the 
transfer, though, from here to Argenta. 

Q. You mean the $2 per car was in addition to the thirteen cents ? 

A. Yes, sir. 


212 Sam. QO. Smiru testified for defendant: 


Q. You stated the other day that you were the secretary of the 
compress company ? 

A. Yes, sir. 

Q. And that the compress company was alone in charge at its 
warehouse at the foot of Main street ? 

A. Yes. 

Q. I wish you would state how the cotton was loaded and by 
whom on the cars at the foot of Main street, and by whom unloaded 
when it arrived at the compress across tle river. 

A. The Union Compress Company loaded it at the foot of Main 
street and unloaded it at Argenta. After the cotton was compressed 
they loaded it again into the cars on the railroad. 
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Q. Did the railroad company have an agent or representative at 
the compress company, at its sheds at the foot of Main street? 

213 A. No, sir; none whatever. 
Q. Was any way-bill issued by the railroad company to 
the compress company for cotton that was hauled across the river? 

A. None whatever. 

Q. Who kept account of the cotton loaded on this side and — out 
on the other ’” 

A. The compress company. ‘They had a small! book with a stub 
receipt. They took the number of the car, the initials of the car, 
and the marks and number of bales on each. ‘They gave the slip 
to the yard-master or the person who pulled the train out. He de- 
livered it to the Union Compress Company, showing what the con- 
tents of the car was. 

Q. You had a man that would take a list of the bales put in the 
car, and he would give that to the man who took it avross and ask 

him to give it to the agent of the compress at Argenta, and 
214 = that man would check it by the list made by the agent of the 
compress company at the foot of Main street ? 

A. Yes; that is correct. 

Q. The railroad simply furnished cars and an engine to haul the 
cars? 

A. Yes, sir. 

Q. State whether any distinction was made in the loading of cars 
between the cotton to be carried by the tron Mountain and the cot- 
ton to be carried by the Memphis road, or whether it was loaded to- 
gether. 

A. No distinction was made, sir. 

@. One car would contain cotton for both roads? 

A. It could have done so. 

Q. Wasn’t it the habit just to roll it in? 

A. That is my understanding of it. 

Q. I wish you to state in regard to the character af the season. 

State if you have any means of knowing the increase in the 
215 —ireceipts of cotton at the time this fire occurred, as between 
that year and other years just previous. 

A. The increase of receipts at Little Rock from the first day of 
September up to and including the 14th day of November, 1887, 
were about 6,000 bales in excess of any previous year. 

Q. And what was it generally throughout the country ? 

A. At the ports of the United States, in round numbers, 475,000 
bales increase. 

Q. Was there the same relative increase at the stations along the 
railroads through the State ? 

A. I presume there was. Every point at which a record was kept 
shows a large increase. 

Q. And not only throughout the State, but throughout the entire 
South ? 

A. Yes, sir; on account of the early maturity of the crop. 


72 THE ST. LOUIS, IRON MOUNTAIN & SOUTHERN R’Y CO. VS. 


Cross-examination : 
216 Q. You say the railroad company had no interest in the 
=" company ? 

A. No, 

Q. At no time? 

A. No, sir. 

Q. Did they have an agent over at the compress company ? 

A. We had a joint agent over at Argenta. 

@. What was his business? 

A. To load the cotton, after compression, into the cars for ship- 
ment. 

@. What did you call him? 

A. Loading clerk. 

Q. The compress company paid one-half his wages and the Iron 
Mountain the other half? 

A. That is about the way it was; yes, sir. 

Q. There were about 6,000 more bales of cotton received here that 
year than had been received any previous year. Where was the 

cotton received here in 1887 shipped from to this point? 
217 Where was the stock of cotton that was here shipped from 
into here? 

A. Well, it came from wagons. 

@. Where was it when the bills of lading were given ? 

A. In the sheds at Main street and partially at Argenta. 

I am talking about that at Little Rock, not at Argenta. What 
was ; the pumber of bales received here up to the 14th of November, 
1887? 

A. About 35,000 bales, I think, by the exchange records, up to and 
including the 14th of November. 

Q. Where was that principally received? Wasn’t it at the com- 
press shed at the foot of Main street ? 

A. Yes, sir—that is, after the cotton was marketed here, purchased 
by the buyers, it was generally carried to the shed at the foot of Main 
street. 

Q. Wasn’t it all carried there except some fifty or sixty bales 

of it? 
218 A. No,sir. The Memphis and Little Rock road must have 
taken 1,200 bales. 1 think they took about 900 from us a few 
days before the fire. 

Q. Why did they do it? 

The shed at Main street, after the 3d of November, received very 
littl cotton; they were clogged, and this cotton was for very prompt 
shipment, and we had to ship it under contract,and they had allowed 
us to put in, I think, between 300 and 400 — ‘there five or six days 
before the fire, and furnished cars for us to load it in, on account of 
its being a prompt shipment. The remainder of the shipment we 
carried to the Memphis and Little Rock road. 

. How many bales did you say? 

A. I think about eight hundred or nine hundred bales—that is, 
the transfer company took it to the lower depvt in place of Main 
street. 
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Q. Where was it from ? 
A. From our yard. 
219 Q. Owing to the fact that you could not get cars to take it 
off from the Iron Mountain road ? 

A. Yes,sir; they furnished all they could, which was six or eight. 
We gave them enough to load them, and the remainder we took to 
the Memphis road. 

Q. How many bales were received elsewhere in this city by the 
— Mountain road ? 

A. Only about fifty that I know of. 

Q. How many bales cotton shipped in 1886, up to the 14th day of 
November, do you know ? 

A. Yes; Ican tell you; 2,853 bales. 

Q. Up to what time? 

A. Up to the 14th of November, 1586, from the first of September. 

Q. Did it become known early in September that the cotton was 
maturing very rapidly ? 

A. Yes, sir. 

Q. Everybody know it was coming in unusually fast? 
220 A. Yes, sir; during the month of September. 
(). Same in October ? 

A. Yes; but notin the same rate of increase. 

(). But the facts were well known ? 

A. Yes. 

Q. Can you give me the receipts for September, 1886 ? 

A. No, sir; I have not got them. I consolidated my statement. 

Q. Have you got the receipts for Septem der, 1557? 

A. No, sIr. 

Q. I understood you to say that the rate- of increase during Octo- 
ber and November were not so rapid as during September ? 

A. I can give you an idea from the port statements. It has been 
in the same ratio. 


Joun G. Frercuer testified for defendant: 


Q. What business were you engaged in in 1887? 
A. Cotton principally. 
221 Q. How long have you been engaged in it? 
A. ‘Twenty years or more. 

Q. State to the jury how the cotton season, as to advancement, as 
to the early gathering and marketing of the cotton crop in that year 
compared with previous years. 

A. That was a dry fall. Cotton opened very rapidly and was 
moved very rapidly. 

©. About how much difference in the season, up to the middle of 
November ? 

A. It was generally considered about three weeks earlier than 
usual. 

@. Was it considered an extraordinary season ? 

A. It was; yes. 

©. About three weeks eartier than usual ? 

A. That was the estimate. 
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Q. All over the State ? 


A. Yes. 
Q. Had you ever known of such a rush prior to that? 
222 A. I don’t think I had. Receipts were enormous here, 


and freights were hard to get at that time. 
Cross-examination : 

Q. Did the cotton crop mature earlier than usual that year? 

A. Yes; I think it did. 

Q. It soon became apparent that it was going to be an early 
crop? 

A. Yes. 

Q. Pretty well known by the middle of September ? 

A. Yes. 

@. Came in very early and very generally ? 

A. Yes. 

Asa R. Brace: 

@. What was your connection with the Iron Mountain road in 
the fall of 1887? 

A. I was division freight agent at Little Rock. 

Q. Are you acquainted with the Union Compress Company, 
223 ~with its warehouse at the foot of Main street? 
A. Yes, sir; I think I was, to a certain extent. 

Q. Who was in charge and control of the cotton sheds at the foot 
of Main street in the fall of 1887 ? 

A. The Union Compress Company, as far as my knowledge ex- 
tends. 

Q. Were you in charge of the freight business of the Iron Mount- 
ain road here at that point ? 

A. I was their contracting agent. 

Q. Did your company have any agent stationed at that place, or 
have any control/ over the cotton that was stored at that place ? 

A. None whatever. 

Q. State whether way-bills were given by the railroad company 
to the compress company for cotton that crossed the river to the 
compress, under the arrangement between the compress company 
and the railroad company. State the mode of business in regard to 

that. 
294 A. No, sir; not what we term in railroad parlance a way- 
bill. 

Q. State what the course of business was. 

A. The usual procedure there was, when the shipper presented the 
Union Compress Company's receipt they were taken up and the 
railroad company’s b. |. issued in lieu thereof. Immediately upon 
issuing this bill of lading we sent a notice to the Union Compress 
Company advising them that we had issued bill lading on their re- 
ceipt for the specified number of bales of cotton, giving the mark 
and giving the name of the party that presented the receipt that was 
sent to the compress company, and on that was stated to be loaded 
for shipment over the Iron Mountain road. 
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Q. Is this the receipt referred to, issued by the compress com- 
‘ ,»? 
pany ' 
225 A. Yes; this is the form. 
(The receipt was then read in evidence, as follows :) 
“LittLeE Rock, 11, 10, 1887. 
Received by the Union Compress Co. from —— ——. 
Account of S., O. S. & Co. 
For compression. 
Storage after ten days will be charged. 
Not responsible for any loss by fire. 
Marks. No. bales. 
rs a | (11.) 


G. R. BLAND. 
Per BREEN. 
(1 1.) 


Bill of lading issued on receipt No. —, date —— 188-. 
A. R. BRAGG, D. P. A. 


Q. Did I understand you to say that when the owner of the cot- 
ton brought that to the railroad company a bill of lading was 
issued ? 

A. Yes, sir. 

Q. After the. bill of lading was issued you say a notification was 


sent to the compress company by the railroad company ? 
A. Yes; that is the form of the notice. 
226 (Dray ticket and shipping order made a part of the evi- 


dence.) 


Q. State whether the same kind of receipt given by the com- 
press company for cotton delivered to it at Argenta is like that 
which you have identified as the form of the one given at the Main- 
street shed ? 

A. The wording of the receipt is exactly the same, only a differ- 
ence in the color. 

Q. Was the same notification given by the railroad company ? 

A. Yes; the same notice. 3 

(). Cotton was received by the compress company at its compress 
in Argenta, was it? 

A. Yes. 

Q. What is the first notification or information that the railway 
company would acquire of the fact that a shipper had cotton at the 
compress sheds at the foot of Main street ? 

A. This compress company receipt was the first notice when pre- 

sented. 
227 Q. State what was done in’ regard to removing the cotton 
from the foot of Main street by the railroad company to the 
compress in Argenta after you had issued bills of lading and given 
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the notice to the compress company. State how the cotton was 
handled in vour own way. 

A. It was loaded by the Union Compress Company into cars for 
transportation to the compress al Argenta. 

©. Where were those cars ? 

A. On the side track. 

Q. Were they set by the railroad company on the side track ? 

A. Yes, sir. 

Q. Then they were, of course, pulled by the railroad company to 
Argenta? 

A. Yes. 

Q. What was done with it there ? 

A. The cars were set into the compress platform and unloaded 
there by the compress company. 

Q. Did the railroad company give the compress company 
228 any way-bill or receipt or anything of that kind for the cot- 
ton at the time they took it from the foot of Main street to 

the Argenta compress ? 

A. No, sir. 

Q. At what point did the railroad company receive the cotton 
for shipment to its final destination after it had been compressed ? 

A. At the Argenta compress. 

Q. Who loaded it onto the cars? 

A. The Union Compress Company. 

Q. Did the same rule that vou refer to apply to cotton that was 
to be shipped to its final destination on the Memphis and Little 
Rock road as it did to the Iron Mountain road ? 

A. The rule was exactly the same. 

Q. Did cotton come in more rapidly the season of 1887 than the 
previous one ? 

A. Yes. 

Q. To what extent did this affect the moyement of it? 

A. Had the effect of crowding the depot. 
229 Q. How much earlier than usual was the crop? 
A. About 3 or 4 weeks earlier. 

Q. State to the jury whether with the facilities had for moving 
cotton—if it had been an ordinary season, what the condition of 
affairs would have been, whether there would have been any block- 
ade or any accumulations of cotton such as there were. 

A. No, sir; if it had been an ordinary season, with the increased 
capacity for moving the business it would have been moved just as 
usual. 

Q. Do you know to what extent the capacity for moving freight 
had been increased that fall ? 

A. They began to increase the car service in January or Febru- 
ary. That was continued throughout the entire year. 

Q. Can you state how many more cars there were in service at 
that time than the previous year? 

A. Not exactly, but the Iron Mountain pro rata, I think, 
200 was about three or four thousand cars of the increased capac- 
ity all over the system. 
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Q. You ~aae know about that? That is mere estimate? 
A. No, sir; I cannot say positively. 
Cross-examination: 
Did you have control of the shipment of colton from here to 
Argenta in the fall of 1887 ? 
A. No, sit 
Did you have anything to do with furnishing the cars here in 
Little Rock for the transportation of cotton from the foot of Main 
street to the compress in Argenta? 
A. No. 
@. Do you know what was really done in that matter yourself? 
I know that the cars were furnished. 
Q. When were they furnished ? 
A. All the time. 


(). As fast as they were required ? 
A. So far as I know. 
Q. Do you know that they were furnished in sufficient 
231 quantities for the purpose of moving the cotton? Don’t you 


know there was a blockade there ? 

A. No, sir; I can’t say that I did know there was any particular 
blockade tuere, as far as my knowledge extends. I didn’t examine 
the premises. 

@. Don’t you know that there was a large pile of cotton in Octo- 
ber and November piled up in the street ? 

A. ‘There was cotton coming In and going out of there all the 
time. 

Q. Vo you know how many bales were billed to the Iron Mount- 
ain road at the time of the fire? 

A. Y es, sir 
). How many? 

\. You mean the number of bales at the time the fire occurred ? 
®. Yes. 
\. About 1,400 bales. 
). You say there had been an increase of 3,000 or 4,000 cars on 
the whole sysvtem of the Iron Mountain road ? 
232 A. I said on the Iron Mountain proper. I mean from St. 
Louis to ‘Texarkana. 

You stated about 1,400 bales had been billed. Wasn’t it 
really 1,462? 

[ said probably a little more. 

. Going back to the other matter, you say this was the whole 
[ron Mountain system. What was the whole [ron Mountain system ? 

A. lam speaking of the Iron Mountain from St. Louis to Tex- 
arkana. 

Q. Didn’t you say the whole system ? 

A. No, sir; only pro rata. 

@. How much? 

A. About 4,000 cars. That, I think, was the increase in car 
service. 
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Q. Don’t you remember that during those months of which I 
spoke there was a great complaint for want of cars here? 

A. No, sir; not for the transportation of cotton. 

Q. Hadn’t there been complaint about the delay in transporting 

cotton in 1886, at the foot of Main street? 
233 A. Not to my knowledge. 
Q. Never heard of any complaint before 1887 at all, did 
you? 
A. I had nothing to do with the movement of cars. No, sir; not 
under my jurisdiction. 

Q. According to the stenographic report of your testimony taken 
in another trial, when this matter came up you were asked this 
question: Were you applied to as an official of the Iron Mountain 
road by the compress company, at different times in October and 
November, 1887, to furnish cars? ‘Then this question was asked 
you: Did any one make complaint to you of insufficient transpor- 
tation from there? The answer is: I have heard a complaint that 
the cars are not furnished as promptly as they might be. Is thata 
correct statement of the facts? 

A. I didn’t say shortage of cars for cotton. 
234 Q. Shortage of cars generally. What kind of cars was the 
complaint about, then? 

A. We had some little complaint from the lumber men. 

Q. There might have been a good deal of complaint about the 
cotton and you never known it? 

A. Yes; there might have been to the superintendent of trans- 
portation. 

Q. The railroad company and the compress company had an 
agent over at Argenta for the purpose of reloading the cotton, had 
they not? 

A. No, sir; they have no agent. 

Q. An employee? 

A. There was a loading clerk there who was under the super- 
vision of the compress company. ‘The railroad company assured a 
portion of his salary for loading cotton—loading at Argenta and in 

transit. 
235 Q. If you had nothing to do with this particular work of 
transportation, how do you know what they had? 

A. Because I have filled the local agent’s office myself, and I 
know that no such arrangements were carried on. 

Q. Did you ever go with a load of cotton from the foot of Main 
street to Argenta ? 

A. No. 

Q. Had nothing to do with that at all? 

A. No; I had no occasion to go over. 

Q. When the owners of the cotton came to the railroad company 
to get cotton billed through, what did they bring with them? 

A. This receipt. 

Q. And upon that you issued bills of lading ? 

A. Yes, sir. 

Q. And then you kept this receipt, I suppose ? 
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A. They were cancelled.; yes; at that time they were kept. 
236 Q. Were they preserved for settlement with the compress 
company ? 

A. No, sir; they were taken up because we had issued a receipt 
in exchange for them. 

Q. How much of the crop of 1887 that was shipped on the Iron 
Mountain was received at the foot of Main street ? 

A. None of it. 

Q. I want to ask what portion of the cotton was billed at the foot 
of Main street? How much of it was received at the foot of Main 
street and how much at the other depov? 

A. I could not tell you the number of bales. 

Q. Don’t you know that all except a small part of the bales was 
received at the f foot of Main street? I think most of the cotton you 
issued bills of lading for was there. ; 

A. No, sir; there was a great portion of it. Those red receipts 
was In wr \rgenta compress. 

Don’t you know that nearly all of it was shipped from 
237 he yee of Main street, in Little Rock ? 
A. Nearly all we issued bills of lauding on was at the foot 
of Main street—that is, that I issued bills of lading on. 

Q. Where did they bring the empty cars from usually to the sid- 

ing here at the foot of Main street for the reception of cotton? 
All over the yard. 

Q. Where is the yard? 

A. The yard extends from the Ft. Smith crossinz, east and west, 
a distance down to where the compress of the Union compress is. 

Q. How were the cars hauled over from the foot of Main street— 
by switch-engine? 

A. I suppose they were. 

Q. Was a switch-engine used only for that purpose ? 

A. A switch-engine does all kinds of work. 

Q. Where did it cross—at the upper or the lower bridge? 

A. I could not say, sir; [ don’t know. 


235 Redirect examination: 


Q. You say there were some complaints from the lumbermen that 
fall in regard to the shortage of cars. Do you know any reason 
why their cars were short? 

A. Yes, sir; the cars at that time were nearly all being used in 
the transportation of cotton. 

Q. Were you giving the cotton the preference over the lumber? 

A. Yes, sir; we had to do it. 

Q. And that was the reason of the shortage? 

A. Yes. 


Recross-examination : 


Q. Have you not a list of the bills of lading and the dates of 
shipment ? 

A. Yes. 

©. Whereabouts ? 
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A. In my office, I think. 
@. Can you furnish a copy? 
A. Yes, sir. 


(This statement never was furnished.) 


Q. Did they continue to issue bills of lading down to the day of 
the fire ? 

239 A. Yes; I think there was one issued on the day of the 

fire. There was over 1,400 bales burned upon which the 
Iron Mountain had issued billsof lading. All of the bills of lading 
for this 1,400 bales had been issued subsequent to October 20th and 
between November Ist and the fire. There was 1,100 bales of this 
cotton for which bills had been issued during November; so that 
there was only 500 bales burned upon which bills of lading had 
been issued between the 20th of October and the lst of November. 


Here the defendant introduced ten or fifteen witnesses tending to 
show that the fire occurred at about half past four p. m. on the 14th 
of November, and that none of the defendant’s trains or engines 
had passed along that track for three hours prior to the fire, and 

that the fire was not set out or created by reason of any spark 
240 or negligence in that regard on the part of the railway com- 

pany defendant and its employés or defects growing out of 
any of its machinery. The testimony, being voluminous, is not 
given. 

W.C. Dorrerer testified for defendant: 

Q. What was your business at the time of the fire at the foot of 
Main street ? 

A. I was local freight agent of the Iron Mountain road. 

(). Where was your place of business? 

A. At the foot of Rock street. 

Q. Do you know where you were at the time the fire broke out? 

A. In the Argenta yard; had been through the Baring Cross 


Q. State what the first thing was called your attention to the fire. 
A. It was in passing through the Argenta yard my attention was 
called by the fireman of the switch-engine, Dougherty. I 
241 did not locate it, though, until I was on the bridge. 
Q. What did you do then ? 

A. I immediately came over to this side of the river to get the 
cars away, Kc. j 

Q. Do you know whether or not the compress at Argenta was 
crowded at that time? 

A. Yes, sir; the Argenta compress was very much crowded. 

Q. Please state with what facility and celerity cotton carried over 
from the foot of Main street was unloaded at the Argenta com- 
press ? 

A. Very slowly indeed. We had some eighty cars tied up in 
Baring Cross yard. 

Q. Why were they tied up? 
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A. Because they could not get the cotton out of the Argenta com- 
press in order to take more in. 

Q. Were you the local freight agent ? 

A. I issued way-bills for freight that went out by the [ron Mount- 
ain road. 

Q. All issued in your office? 

A. Yes. 

Q. Issue any bills of lading for cars from the foot of Main street 
to Argenta? 
\. No, sir. 

Q. You made out your bills at the rate of $2 per car? 

A. Yes, sIr. 

@. You didn’t know what was in the cars ? 

A. No, sir. 

Q. Did you give a receipt for what was in it? 

A. No, sir; just switched it at $2 per car. 

Q. Did the compress load the cars here and unload them across 
the river? 

A. Yes, sir. 


Cross-examination : 


ot 


Q. How many cars were tied up in Argenta at the compress? 
A. As near asI can recollect, about 80... The reason I have such 
a distinct recollection, that is what took me over the river 
243 ~=sl that: day. 
Q. Did you count them ? 
A. No, sir; I had reports daily. I knew the cars were there. 
Q. How did you know it? 
A. I may say, from personal observation ; the report would show 
there was about 80. 
a. Were they loaded or unloaded ? 
They were loaded. 
Q. Where had they been taken from ? 
A. Some of them had been taken from the foot of Main street ; 
others, consigned to the compress, at various points along the line. 
Q. Was the cotton compressed or uncompressed ? 
A. Uncompressed. 
@. Hadn’t been unloaded ? 
A. No, sir. 
Q. Why hadn’t it been unloaded ? 
A. The Argenta compress was too crowded to take it in. 
Q. Don’t you know, as a matter of fact, that there was a large 
amount of compressed cotton lying all around, and that these 
244 cars could not be carried into the proper place to be un- 
loaded because the railroad would not carry off the compressed 
cotton ? 
A. There was considerable compressed cotton there. 
. How many bales of compressed cotton were there over there 
on the ground ready for shipment | ? 
A. I cannot say. 


Q. Did you look at them—cannot you give us an estimate ? 
11—1626 
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A. No, sir; I cannot. 

Q. Do you know how long it had been there lying on the ground ? 
A. I don’t know. 

Q. Was the platform crowded ? 

A. Yes, sir. 


Redirect examination : 


Q. You are in the employ of whom now, Mr. Dotterer ? 
A. The Union Compress Company. 


THomas BARBER testified for defendant: 


245 Q. Is your name Thomas Barber? 
A. Yes, sir. 

Q. Where were you working at the time the fire broke out in the 
compress shed at the foot of Main street in the fall of 1887 ? 

A. Sitting down-stairs on the lower platform, leaning against 

ost. 

(. On the comprese shed ? 

A. Yes, sir. 

Q. How far were you sitting from the steps that go down from 
Main street to the lower platform ? 

A. As near as I can guess, it was about 40 feet from those steps. 

(). In what direction, east or west ? 

A. West of the steps. 

Q. State to the jury all you know in regard to the origin of the 
fire—everything you saw while you were sitttng there. Begin at 
the beginning. 

A. I was sitting down there talking to another man—Sam. 

Pryor. I heard some one holler and I looked up, saw 
246 it wasSam. He hollered and jumped up off the platform 

like I am sitting on this chair, and ran down about thirty 
feet and turned into a little gangway that ran in across toward the 
trestle and led across to the steps that you come up, and found a 
bale of cotton on fire, and we grabbed hold of it and threw it down, 
and in trying to throw it down it was jammed. There were two 
bales there—one on the outside; that one was rather tight. There 
was five bales there, three on this side and one on the outside. We 
pulled it down. Of course, it was burning when they had taken out 
asample. In pulling down there came a little puff of wind that, 
striking the cotton that was loose and dry, flashed over five or six 
bales before you could speak, and then I told Sam. to run and hol- 

ler fire, and I stayed there and tried to fight it out. A lot 
247 of men working in the last shed upstairs came running down 

there. Wetried to throw it off: we could notdo it. The fire 
was spreading very rapidly—more east—and we ran back to get 
hold of a pair of hose to turn the water on. 

Q. Where was that hose? 

A. At the west end of the shed. 

Q. State where, with reference to where the old compress ma- 
chinery had been. 

A. Just about twenty or thirty feet from where the old compress 
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had been standing. It stood west and kind of southwest, back kind 
of from the compress; that was where the hose was. 
Q. Was there any fire in there when you went to get that hose? 
A. No, sir; no fire there. 
Q. What did you do with the hose? 
A. We got them down, but there was so much mud it 
248 blocked them up; it would not spurt any water; fire got so 
hot we had to go away from there; we ran down to the west 
corner of the compress. I think there was three or four bales there. 
We rolled them on the railroad track ; could not do any more, the 
fire was so hot. We ran back to the west end, near where the com- 
press machinery sat. 
Q. You attempted to throw some cotton off there? 
A. We did throw off three or four bales. 
Q. How did the fire spread—rapidly ? 
A. I should think it did; in ten minutes the whole block was on 


Q. In what direction did it spread—in any particular direction ? 
A. It spread everywhere ; went clean to the water’s edge as quick 
as it did any other way. 
249 Q. Did you see any person pass just before this fire oc- 
curred? State what you saw in that respect, who they were, 
and if you don’t know who they were describe them. 

Two boys who had been — the boat-house all evening came 
out and said something to me; I don’t know what it was. One was 
smoking a cigarette and the other one had a cigarette in his mouth. 
He had not lit it yet. Asthe two started to goin this gangway where 
the cotton was set upon end I saw that one on the side next to where 
the bale was strike a match. Of course, where I was standing I 
could not see what he did, but he went in, and it was not a minute 
before the fire flashed out. 

Q. Did you see the boy strike a match? 
A. Yes, sir. 
Q. You saw the other boy smoking a cigarette? 
A. Yes, sir. 
250 Q. Just after he struck the match came the blaze? 
A. Yes, sir. 


Cross-examination: 


Q. You were not connected with the compress in any way ? 

A. No, sir; not at that time. 

Q. Was it a frequent occurrence to see men smoking backwards 
and forwards toward that passage-way ? 

A. Walking just as if they were on other streets. 

Q. Was it not a common thing to see people smoking, and those 
boys smoking at that particular time did not attract your attention, 
did it? 

A. Of course, I knew they were smoking. Of course, I always 
know it was dangerous for anybody to strike matches around tliere. 
I have known them to strike matches on the bales of cotton. 

Q. Right along on that passage-way ? 
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251 A. Anywhere along that passage-way. I have wondered 


that they did not set the shed afire long ago. 

@. Did vou ever see it set afire before ? 

A. No,sir; I never saw it set afire before, but I have heard say it 
had been. 

Q. Heard who say it? 

A. Lot of people who were working around there. 

Q. Railroad folks? 

A. Not railroad men; men who had been working around there. 

Q. Was it a common thing to catch fire? 

A. No,sir; it was not a common thing; but of course it was dan- 
gerous from the way they used fire around there. Not many people 
know. 

Q. Can you give us some ideas of those boys? Pretty well grown, 
were they, or little bits of kids? 

A. You might say just devilish little boys—not big and not 

small. 
252 Q. Just about a good size to be devilish ? 
A. Yes, sir. 

Q. Were they ten, twelve, fourteen, or sixteen years of age? 

A. Along about twelve or thirteen. 

Q. How long had you been there in the compress shed ? 

A. I had been there pretty close on to an hour. 

Q. Had you seen an engine pass? 

A. No, sir; I saw only one engine going east—that passenger 
train. 

Q. That-was the last one you saw, was it? 

A. Yes, sir. 


Sam Pryor recalled for defendant: 


Q. What was your employment at the time the fire occurred in 
the cotton at the compress sheds? 

A. I was working and helping load cotton; watchman—day 
watchman. 

Q. Where were you at the time the fire broke out? 
253 A. I was sitting upon the cotton down on the lower plat- 
form. 

Q. Who besides yourself was there ? 

A. No one. 

Q. Was there any colored man around there? 

A. Barber had been there a few minutes, but he had got out of 
my sight somewhere. He soon appeared again. 

Q. What was the first indication you saw of the fire? Tell the 
jury all about where the fire caught and how it caughtand all you 
saw of the origin of the fire. 

A. It caught fire at the foot of Main street. A couple of little 
boys came from the boat-house smoking. One of them took the 
cigaretie out of his mouth and threw it down at his side, and it 
dragged into a sample hole. The wind was blowing very strong. 
He hadn’t got to the top of the steps before it commenced blazing. 

Q. Where was that bale located ? 
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204 A. On the right-hand side of the steps going down to go to 
the boat-house. 

Q. On the east side of the steps? 

A. Yes,sir; east side; in the street. 

Q. There is a turn in the steps there, isn’t there? You go down 
and then turn up? 

A. Yes, sir; then they turned the other way. 

Q. I want you to state how that bale was located with reference to 
the other bales. How far from the elbow that is made by the bend 
in the steps ? 

A. Well, I don’t recollect exactly. It was about the third or 
fourth bale. 

Q. Where was you standing at the time this occurred—at the 
time the boy you say set the cotton on fire? 

A. Sitting upon a bale of cotton on the edge of the platform, 
about twenty feet from where the fire accurred. 

Q. And you saw the boy from where you were sitting? 
255 A. I could see the boy on account of the steps going down 
under the railroad. I could see from that. 

@. You say there were two boys? 

A. Yes, sir. 

Q. Do you know whether either of them bad a match in his hand 
or not? 

A. I don’t know. They lit the cigarette before they came up on 
the platform. 

©. You didn’t see one strike a match ? 

A. No, sir. 

Q. Was the boy vou refer to in front or behind? 

A. They were side and side. 

Q. What order did they come in before they separated on the 
steps ? 

A. One ran in front of the other, and then they went up abreast. 

Q. But you say one came up the steps in front of the other and 
then they went up side by side. 

A. They came up to the steps that way, coming upon Main street 
side and side towards the cotton, and then went up the steps one 

ahead of the other. 
256 Q. Did you notice what order they came here before they 
got to the steps? I don’t mean the steps coming up on Main 
street, but the steps that left the railroad track. 

A. I didn’t notice very particularly whether they were in front 
of one another. They came up playing together. 

Q. What did you do, Mr. Pryor, when the cotton caught ? 

A. I jumped down and ran up the steps and hollered “ Fire ” three 
times. 

Q. What did you do then ? 

A. Came back. When I got back there Barber was there, and he 
says, Less throw the bale over; and we caught hold of it, tried to roll 
it onto the railroad track; flame was so hot we could not do it. 
About that time the other men had come down and got the hose 
belonging to the Union Compress Company in the shed and turned 
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on the water, but, the pipe being full of mud, we could not get any 
water. 
257 Q. Did you do anything toward attempting to put the fire 
out before you tried to roll the bale off? 
A. No, sir; I could not do anything then. 
@. Did you see Peter Cobb there? 
A. There was no one down there that I saw when the fire took 


Q. After you called did Peter Cobb come? 

A. Yes, sir; after I had called and hollered fire. 

Q. Who else besides Cobb do you remember ? 

A. Dick Jones and a man by the name of John Edwards. 

Q. 1 want you to state whether there was any fire in the west end 
of the compress at the time this fire started. 

A. No, sir. 

Q. How do you know that? 

A. Because | was sitting up where I could see all over the cotton. 

Q. No fire in the west end ? 

A. No, sir. 
258 Q. How long prier to the origin of the fire had it been 
when an engine passed there ? 

A. I don’t hardly remember. As near as I can recollect, about 
an hour or hour and a half. 

Q. What kind of an engine? 

A. I think it was a passenger. 

Q. What direction was it going in? 

A. East, down the river. 


Cross-examination: 


Q. Where were you at the time the fire took place ? 

A. I was sitting right about there, on the edge of the platform, 
on top of the cotton. 

@. Were there several bales of cotton there ? 

A. Yes, sir; it was full. 

Q. Where was Barber sitting ? 

A. Down under on the railroad. I could not see him at that 
time. 

Q. What were you doing there? 

A. Watching the cotton. I was employed by the Union Com- 

press Company as day watchman. 
259 Q. What time was your attention first called to these boys? 
A. I was noticing the boys in the boat-house. They had 

been throwing water out of the windows onto the ground. | sup- 
pose it was some five or six minutes before they coming running 
out of the boat-house, playing, and came to these short steps; went 
up to these steps side by side, and then one went up before the other. 

Q. Had you seer them smoking before they came out of the 
building ? 

A. No, sir. 

Q. W hen they came out were they smoking ? 

A. Only one was smoking. 
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Q. Were you looking at them when they went to this gangway ? 

A. Yes, sir. 

Q. You say you saw him throw the cigarrette against the cotton? 

A. He took it out of his mouth and. threw his hand down, and 

he did not get to the top of the steps before the cotton com- 
260 menced blazing. ‘The wind made a kind of a whirlwind. 
Q. When you saw him throw his hand down did you see 
the cigarette come in contact with the cotton? 

A. ¢ ‘ould not see through him ; his hand was on the side oppo- 
site from me. 

Q. What made it burn so quick ? 

A. There was a very strong wind. 

. Was it almost immediately after the boy threw his hand down 
that the fire blew up? 

A. Yes, sir. 

Q. Did it first begin to smoke, or break out in flame at once? 

A. It broke out in flame. 

@. Which direction did the flame come? 

A. Right straight up; kind of whirled around and went straight 
up. It ran over the bagging. 

Q. It ran very fast, didn’t it? 

A. Yes, sir. 

Q. How far was it from the boat-house up to the point where the 

cotton took fire? 
261 A. Fifty or sixty feet; maybe not so far. 
Q. That street is about sixty feet wide, isn’t it, Water street ? 
There is no street; ouly a double track between the platform 
and the boat-house. 

©. The boat-house not on the same side of the street as the shed ? 

A. No, sir. 

Q. I don’t believe you answered my question exactly: Whether 
vou saw, when he threw his hand back, whether the cigarette came 
in contact with the cotton, did you? 

A. I could not see through the boy to tell whether it did or not: 
there was no other way for the fire to start. 

Q. He had the cigarette in his left hand ? 

A. Yes, sir; in his left hand as he went up, and he threw his 

hand down that way. 


262 Q. Of course, you could notsee through him to tell exactly 
when it struck the cotton ? 
A. No, sir. 


Redirect examination: 


Q. What part of the bale did the fire originate in? 

A. At the sample hole. 

Q. How long had that cotton been in that condition, piled up 
along there on that platform and in the street? 

A. Some of it two or three days 

Q. Hadn’t some of it been there a good deal longer? 

A. Some of it had been there a week. 

@. How about this in the street? 


88 THE ST. LOUIS, IRON MOUNTAIN & SOUTHERN R’Y CO. VS. 
A. That had been there two or three days, I guess. 
Q. Wasn’t it a very dry spell of weather? 
A. Yes, sir; very. 
@. Wasn’t it a very dry time? 
A. Yes, sir; we had no rain for a long time. 
Q. Was it very common during the time that this cotton 
263 was piled out there for people to come down smoking? 
A. Yes, sir. 
Q. Ever remonstrate with anybody for smoking? 
A. Not in that gangway. 
Q. Had cotton in there been sampled ? 
A. Yes; all the cotton down on the platform had been. 
Q. Was loose cotton sticking out in spots? 
A. Yes, sir; a good deal of it was. 
Q. How long had you been in the employ of the compress com- 
pany ? 
A. I don’t recollect what time I went; I think it was along about 
in last September. 
Q. What business are you engaged in now? 
A. Working in the compress. 
Q. The same compress company ? 
A. Yes, sir. 
Q. Wasn’t these cotton bales generally covered with lint at the 
time? 
A. No, sir; there was no lint, only lint over the bagging. 
264 You see, cotton bagging when it is dry burns quicker than 
cotton does. 
Q. The fire spread very rapidly? 
A. Yes, sir. 
Q. How long a time did you stay there during the day as watch- 
man—what hours? 
A. Until six in the evening. 
Q. What time did you go on? 
A. Seven a. m. 
Q. Who stayed there at night? 
A. Mr. Wright. 
Q. How long before the fire had any cotton been taken out from 
there? 
A. Three days; maybe four. 
Q. How much did they take out then? 
A. I don’t know. I don’t recollect how many cars we did load. 


Peter Cops testified for defendant: 


Q. Where were you working at the time of the fire in the com- 
press at the foot of Main street in the fall of 1887? 

A. At the compress—for Union Compress Company, in handling 
cotton. 

Q. Where were you when the fire broke out? 
265 A. Standing near the warehouse door—upstairs. 
Q. What street did that door open on? 

A. Main street. 
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Q. What was the first notice you had of the fire? 

A. Sam. Pryor and a couple of little boys and a lady came run- 
ning up Main street. 

. How did that notify you of that? 

A. They were hollering, Sam. was roaring. 

Q. What was he saying? 

A. He hollered fire. 

@. Where was he when he hollered fire? 

A. Just come up from the fire—down the steps to first floor. 

@. What did you do? 

A. I ran down there. 

Q. Tell the jury what the condition of things, where the fire was, 
and to what extent burning. 

A. When I got down there there seemed to be two or three bales 
of cotton on fire. 

J. Where were these bales located ? 
266 A. On the right-hand side coming down the steps, in the 
street. 
2. What did you do when you got down there? 
A. Tried to put it out with my hands and hat first. 
. Anybody besides you and Sam. Pryor there? 
\. I noticed Dick Jones and John Edwards. 
). Go ahead and tell what you did then. 
A. At the time I came down I saw the fire was spreading. I 
jumped upon the top of the cotton, ran west in the shed to get the 
hose—the hose was the first thing I thought of—then turned them 
on and the water would notrun. I ran back then right around 
from the fire, tried to throw a couple of bales off the platform. The 
fire spread so rapidly I had to jump down off the platform and.run 
straight down to the river. 
Q. How long was it from the time that you got down 
267 there and attempted to use the hose before it spread all 
around ? 

A. About seven or ten minutes, I guess. 

Q. Had you been in the compress shed during the day? 

A. Yes, sir. 

Q. How long since you had left it? 

A. It could not have been more than four or five minutes, I 
guess. 


J. A. Ginnocuie testified for defendant: 


Q. State where you were at the time the fire began in the com- 
press shed at the foot of Main street in the fall of 1887. 

A. I was in the boat-house of the Athletic Association. 

©. How long had you been there? 

A. I should judge, about half an hour. I could not tell exactly. 

Q. What were you doing there, Mr. Ginocchie ? 

A. Playing ten-pins at the time. 

(). Who were with you ? 

268 A. Horace Kimball and Deadrick Cantrell. 


12—1626 


ee ee ee” 
a ct id lg ae . 


90 THE ST. LOUIS, IRON MOUNTAIN & SOUTHERN R’Y CO. VS. 


(. What was the occasion of your first noticing—how was your 
attention first called to the fire? 

A. One of the gentlemen hollered that they heard some one give 
the alarm ; some one looked out of the east window and saw the fire 
and gavethe alarm. From there we went into the directors’ office ; 
from there we noticed the fire. 

Q. You say you were in the bowling alley when Mr. Kimball 
raised the alarm ? 

A. Yes, sir. 

Q. Go ahead and tell what you did, ete. 

A. As soon as we saw there was a fire we ran up to the directors’ 
window. There were windows in that room facing both east and 

south, and of course from the south window we could see the 
269 fire; looked at that time fifteen or twenty feet from us; 
perhaps a little farther. 

Q. How large a fire was it that time ? 

A. I think there was about one bale of cotton on fire. 

®. Where was that bale of cotton on fire? 


A. On the east side of the little platform, or rather the flight of. 


stairs that led up into the compress, and about the second or third 
bale, I could not say which, from the end of the platform. 

Q. Go on and tell what you and the others did. 

A. We had no idea of the boat-house being in danger, so we 
thought perhaps a little water could put out the cotton on fire; we 
went into the boat-liouse; we took a large, tin bucket; by the time 
we got down there the fire had spread all over the bales of cotton ; 

then we attempted to put the hose on, but the heat was so 
270 intense that we went down below and began to carry the 
boats out. 

Q. Did you see any boys around the Athletic Association build- 
ing awhile before that fire? 

When we went down there my recollection is we found two; 
they were in a different part of the building. 

Q. Do you know what became of them? 

A. No, sir. I know they left while we were there. 

Q. Did you see any men about that fire when you looked out? 

A. Yes, sir. , 

Q. What were they doing? 

A. I think there were two of them attempting to put out the bale 
of cotton that was on fire. 

Q. In what way? 

A. I saw one have his hat trying to smother the flame. 


Horace KIMBALL testified for defendant: 


271 Q. State where you were at the time the fire broke out in 
the cotton at the foot of Main street spoken of. 
A. In the basement floor of tle building known as the Athletic 
Association building. 
Q. How long had you been there? 
A. About twenty minutes or half an hour. 
Q. Who were with you? 
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A. Gennocchie and Cantrell. 

(. What were doing there? 

A. Playing cocked hat. 

(). What was the first intimation or notice of the fire? 

A. Three of us were rolling. I heard a cry of murder or fire or 
something and ran tothe north door, but saw nothing there, and 
then ran back and looked out of the window on the east side and 
saw two men running towards a bale of cotton in the old compress 

shed, on the lower floor. 
242 (). Where was the bale of cotton? 
A. In the gangway in the street 
). East or west side? 
\. East side. 
©. You saw that from the east window in the basement room ? 
\. Yes, sir. 

Q. What did you do then? 

A. The first thing, I told the other gentlemen to look at the fire, 
and then we got our hose out to save the building if we could. We 
attached the hose and took it up to the porch above. 

(. Did you see any men out there? 

A. Yes, sir. 

Q. Did you see any men when you first locked out there? 

A. Two or three. 

(). What were they doing? 

A. Trying to smother the fire with their hats. 

. When you got up on the gallery to what extent had the fire 
spread ? 

A. Considerabie—a space of twenty feet. I know of no fire 
273 inthe west end of the compress—none that I saw. I could 
see this bale east of the boat-house. ‘There was a fire in that 

bale. 

Q. What direction was the fire spreading in? 

A. In all directions, very fast. 

Q. What part of the boat-house did it come in first ? 

A. The south side. 

Q. Which end? 

A. I should judge the south or east; right on the southeast 
corner of the boat-house. I don’t remember looking out of any 
window. When I got down there the fire was all over the south 
side of the boat-house. 

Q. State what you young men did. 

A. We tried to get our furniture. We had a desk upstairs. 
While we were doing that it became so hot we could not get it, so 
we went down to get the boats out, in a room in the basement on 
the north side. 

Q. Did you see some boys down there? 
274 A. They were there, I think, when we first came. 

Q. Do you know what became of tliem ? 
A. I don’t know. 
Q. How many were there? 
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A. I think two or three. They left before we began rolling. 
Some boys were always around there. 


DEADRICK CANTRELL testified for defendant: 


@. State where you were at the time the fire broke out at the foot 
of Main street? 

A. At the Athletic Association Building. 

Q. Who was with you? 

A. Gennoceliie and Kimball. 

Q. What were you doing there ? 

A. Rolling cocked hat. 

Q. What part of the building were you in? 

A. The bowling alley, on the first floor. 

@. What was the first notice you had of the fire? 

275 A. I think it was an alarm by Mr. Kimball. 

Q. Then what did you do? 

A. I think at first he thought it was some one in the river, but 
afterwards discovered that it was a fire and called our attention to 
it, and we went upstairs to see the fire. 

Q. Where was it at that time? 

A. My remembrance of it is that it was a little southeast of that 
point and in Main street. 

Q. State, with reference to the steps that came from Main street 
down to the second platform, was it east or west with reference to 
those steps ? 

A. Probably the cotton was on a line with the few steps to the 
right of the gangway going towards the river east of the passage- 
way. 

@. How much cotton was on fire? 

A. One bale. 

Q. Did you see any person about it? 

276 A. Yes; two or three men trying to put it out. 

Q. Could you see over on the west end of the compress 
shed? Was there a window on the south side of the directors’ room, 
or did that porch extend down to the corner ? 

Yes, sir; you could go out on the porch and see to the west 
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end. 
Was there any fire in the west end of the compress shed ? 
I didn’t see any. 
Would you have seen it if there had been some? 
. I think I would. 
. Please state how rapidly the fire spread. 
A. Very rapidly. 
Q. In what direction ? 
A. In every direction—all around everywhere. 
Q. What did you do after you had come upstairs and saw where 
the fire was? 
A. I think the first thing we tried to get some water: 
277 thought maybe we could wet the side of the boat-house and 
keep it from taking fire; soon abandoned that idea and tried 
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to get the furniture out, but had to give that up, and then went 
down-stairs after the boats. 


C. W. H EQUEMBOURG testified for defendant: 


Q. Were you connected in any way with the Iron Mountain rail- 
road in 1886 and 1887 ? 

A. Yes, sir. 

©. What was your relation to that company? 

A. Car-service agent. 

©. What duties did vour position impose upon you ? 

A. The distribution of cars for traffic upon all portions and divis- 
ions of the road and branches. 

Q. State how the freight-car service, in regard to the number of 
ears, compared in the fall of 1887 with what it was in the preceding 
year. 

A. I would like to answer your further remark by saying 

278 that in 1886 I was secretary for the general superintendent. 

[ would say that in 1887, as compared with 1886, that the 

[Iron Mountain was furnished with from 20 to 50 per cent. more 
cars In 1887 than in 1886. 

(). State to the jury all the facts in regard to the matter—the num- 
ber of cars put on the line in °88/, what was there in LSS6, and 
what cars were provided for the business of 1887. 

A. During LSS6. possibly everybody remembers that there Was a 
strike upon the roads of the country, and for the spring of 1886 the 
traffic—freight traffic, particularly—upon the [ron Mountain road 
was very seriously interfered with, and it was not until May of that 
year that traffic was fully resumed. We were very badly pressed 
for cars for all classes of traffic during 1886, and, anticipating the 

increased volume of business all over the road, the company, 
279 in the fall of LSS6, contracted for a large number of new Cars 
besides those they had contracted for previously, and the con- 
tracts were let in the monthsof October and November, 1886, for 4,155 
new cars, anticipating the increased business that would come from 
the country. Of that number of new cars—the car works of the 
couniry were at that time overrun with work and it was very diffi- 
cult to make a contract with any particular car works to furnish 
the cars in the time needed, and the contract was distributed be- 
tween four different car manufactories, providing that they should 
deliver the cars after a certain day at so many per day ; the last 
were delivered in June, 1887. Of that number of new cars, over 
3,000 of them were sent in 1887 to the Arkansas Division of the Iron 
Mountain road in order to care for the cotton and the lumber busi- 

ness of this territory. In addition to that, from the infor- 
280 mation received from the people in managing the road at 

this end and from enquiries that we had made as car-service 
agent, I borrowed from different roads, our direct connections, for 
the movement of cotton, more particularly, between August, 1887, 
and December, about 10,000 foreign cars, which were moved here 
on the line of the Iron Mountain railroad, to handle business of that 
year. I would state further that as secretary of the general super- 
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intendent, in 1886, it was customary to anticipate what the traffic of 
the particular locality or State would be, and by direct enquiries 
from agents, too all the different towns and counties, information 
was derived as to the anticipated business for the coming season. 
In 1886 I prepared for the general superintendent and general man- 

ager a statement as to the increased business anticipated from 
251 Arkansas and Missouri on the line of the Iron Mountain, 

particularly as regarded lumber and cotton. Of course, it 
was too far in advance to tell what the seas»yn would be, as far as 
cotton was concerned, but we asked, particularly of the mill men, 
their increased capacity, the number of thousands of feet of lumber 
on hand, and what they expected to do during the season, Upon 
that report was based the order to the car works for the increased 
number of cars. 

Q. What did I understand you to state was the percentage of in- 
crease in 1887? 

A. Fully twenty per cent., if not thirty per cent., on the line of 
the Iron Mountain. 

Q. Did your duties make it necessary for you to be familiar with 
the volume of business, so far as it affected the car service? 

A. My duty was particularily the distribution of ears and 
282 a knowledge as to the business on the roads on each division. 

Q. Please state to what extent the facilities furnished in 
1887 would have enabled the company to move the cotton crop ex- 
peditiously if the season had been an ordinary season. 

A. If the season of 1887 had not been in advance of the regular 
vears, I believe that with the increased number of cars that we 
furnished the Iron Mountain, more particularly Arkansas, that there 
would have been no trouble in handling the business. 
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Q. How is that? 

A. If the season of 1887 compared with 1886 with the increased 
number of cars that were delivered and furnished to the Arkansas 
lines of the Iron Mountain railway, I don’t believe that we would 
have had much trouble in handling the cotton business. 

Q. Something has been said in this case in regard to the 

283 shortage of the means of transportation furnished to the 

lumber men during the months of October and November 

during several years. State to the jury if there is any special rea- 

son causing the shortage in those months as distinguished from the 
other months of the year. 

A. Asa general thing, the heavy shipments of lumber occurred 
about the fall during the heavy cotton shipments, and it has been 
the policy and the practice of the roads since I have been with 
them to favor the cotton-shipments, and all box-cars for which the 
lumber dealers would ask during that season were turned into the 
cotton trade, and the lumber interests were cut short by the fact of 
turning the closed cars into the cotton trade instead of giving them 
to the lumber interests. 
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Cross-examination : 
Q. Is that your signature? 
A. Yes, sir. 
284 Q. I understood you to say that in 1886 there was a strike 
upon the road and it interfered with the traffic. What time 
did it occur ? : 

A. In March, 1886? 

Q. How long did it last? 

A. The strike. actually lasted, without the movement of a train, 
until about April 4th. 

Q. What time in March did it begin? 

A. On the 4th or 5th. I think it was March 6th it became gen- 
eral. 

Q. Traffic was resumed what day in April? 

A. About the 6th—about 29 or 30 days the strike lasted. 

Q. Was traffic interrupted after that date during 1886? 

A. Not on account of the strike. 

Q. Business being resumed in 1886, on the 6th day of April, was 

that a reason for the difficulty in getting cotton out in the fall ? 
285 A. During the strike in 1886 the engines were demolished ; 

it took considerable time to get the equipment in order again. 
My recollection is that the percentage of cars unfit for service dur- 
ing 1886 exceeded any previous year in the history of the road. 

(). It was impossible to get the cars to transport the cotton by 
reason of the strike in the spring? 

A. No, sir. 

Q. State what you mean; you stated the strike in the spring in- 
terfered with the transportation of freight in that year. Why was 
it the cotton was not moved in 1886? 

A. I think it was. 

Q. There was a great and unexpected increase of business in 1887 
over 1886, you say. What was it caused by? 

A. The development of the country generally, both in lumbering 

and farming? 
286 Q. Where were you during that time, in 1886? 
A. In the city of St. Louis—located there. 

Q. Did not the company have officers here in the State which 
would see the increase going on? 

A. Exactly, sir; and from them we got the information that there 
would be an increase. 

Q. During all that time, whenever there was a scarcity didn’t you 
favor ‘Texas ? 

A. We had nothing to do with Texas. 

@. Did not the Iron Mountain road have connections with Texas 
roads ? 

A. It had connections but no business furnishing cars to them. 

Q. Didn’t you furnish cars from St. Louis to the Texas line? 

A. No, sir; excepting the through business. 

Q. I am talking about loaded cars. 

A. Yes, sir. 
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Q. The through business for Texas was taken by way of Texarkana, 
was it not? 
A. Not necessarily so. 
287 Q. Didn’t you, by way of favoring a long haul, furnish cars 
to carry the through freight ? 

A. It has been, since I have been car-service agent, the practice to 
use foreign cars for the long hauls. 

Q. Where did the foreign cars come from ? 

A. From connecting lines. 

Q. Borrowed by you? 

A. Yes, sir; not the loaded car-. 

Q. Had the railroad been borrowing cars to make up any defi- 
ciency you might have? 

A. For any unexpected traffic to go over the line of the connect- 
ing road. We anticipated a very heavy increase in traffie in the 
fall of 1887, and it was really beyond expectations or anticipations. 

Q. Don’t you know there had been a deficiency in cars to transport 
the crops promptly and the lumber in 1884, 1885, and 1886? 

A. I don’t think that 1884 or 1885 had any comparison 
288 with 1886 and 1887. 
. Still there was a lack of cars? 

A. There is no railroad in the world can afford to keep an equip- 
ment for a maximum traffic, and in the fall of the year there would 
possibly be an exceedingly heavy traffic, and we would: have to 
make other arrangements for anticipating where the cotton is going 
to and where the lumber is going to and to procure cars from their 
connecting lines. 

Q. You mean when there is an extraordinary demand upon rail- 
roads that they are under no obligations to be in a condition to 
transport? 

A.’ My view is that they should prepare themselves to handle it 
promptly, efficiently, and without delay. 

Q. Didn't you state no railroad company could do that? 

A. I stated that no railroad company could afford to main- 
289 ~—s tain an equipment equal to the maximum trade, for any un- 
expected trade. 

Q. [ understand what you say, but you say you borrowed 10,000 
cars in 1887? 

A. I said between certain months. 

@. What months? 

A. Between September and December. 

@. Where did you borrow them? 

A. From our immediate connections. 

Q. Isn’t it true that while there may be a great pressure here 
there would not be so much in other parts of the country, and they 
can hire cars for certain emergencies ? 

A. I don’t know what you mean by hire them. 

Q. Borrow them. 

A. Yes, sir. 

Q. Would you pay anything for them? 
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A. Pay mileage for the cars, and give that road the benefit of the 
loaded haul. 

Q. That is what people generally call hiring them. You paid 

something for them, didn’t you? 
290 A. There is a universal custom in the country that there 
is a mileage paid for every mile that a car makes over an- 
other road. 

©. Could not the cars have been hired in the United States for 
the purpose of transporting the crops in the fall of 1886 and 1887 

A. Not other than in the usual way; they could not have bea 
hired at a rental per day. 

Q. I am not talking about renting. 

A. We could not have hired them. 

Q. Could you have borrowed them ? 

A. Not unless we would guarantee to return them with a load, 
which gave them the traffic. 

Q. You could have done it that way, could you? 

A. We did do it. 

Q. Did you geta sufficient number of cars to transport the freight 
promptly piled up at the stations? 

A. From my own personal knowledge, I believe we did. 

Q. You think you did? 
291 A. Yes, sir. 

Q. Why was not the freight transported promptly, then, if 
you had cars enough ? 

A. In 1886? 

Q. Yes. 

A. a [ explained to you a little while ago the trouble in 1886. 

Q. That was in the spring. I mean in the fall. 

A. It took considerable time to recover, and in the fall of 1886 
we made the contract for the anticipated increase of business in 1887. 

Q. You say you had the cars in 1886. Why wasn’t the freight 
removed faster? You say you had cars enough. 

A. No; I didn’t say that. 

Q. I understood you to say you had. 

A. I didn’t say that for 1886, because in the fall of 1886 we knew 
that we didn’t have enough cars to handle the business, and con- 

tracted for 4,155 more cars for 1887. 
292 Q. Why didn’t you borrow the cars for the purpose of mov- 
ing the cotton in 1886? 

A. If the cotton would go over eastern lines, or had a through 
rate or routing, we could possibly have gotten the cars. 

Q. What do you mean by a through routing? 

A. I mean 5,000 or 6,000 bales of cotton, for instance, down here 
at Pine Bluff, waiting loading for a routing to be got, and for the 
proper line to name a rate over which it could go north or south. 

Q. What would hinder you from borrowing cars for a short line 
as well as a long one? 

A. There are no short lines to furnish cars to New York, not 
more than we could afford to let our own go, 
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Q. Are there not companies engaged in hiring cars to railroad 
companies ? 

A. None that I know of, except trust companies. 
293 Q. Well, the trust companies ? 
A. They sell the cars. 

Q. Don’t they hire them also? 

A. It is impossible for me to say. 

Q. Cars could have been bought of them, cculd they not? 

A. Not in a sufficient number to take care of the next month’s 
business. They might have been bought one year to handle the 
business of the next year. 

Q. Was it on account of the deficiency in your cars in 1886 that 
you concluded it would be necessary to get more for 1887? 

A. Yes, sir. 

Q. Didn’t you try to get just about a sufficient quantity to carry 
off the same quantity of freight that was carried off in 1886? 

A. As I stated, we had made and did during the year—in the 
fall of the year—ask the mill men, through our agents, the expecta- 

tions of their track for the year—how much lumber they had 
294 on hand, ete. We could not do that, of course, in the fall of 

1886 for the cotton crop of 1887, but it was generally the 
practice to anticipate these things and find out what the crop of the 
country would be. 

Q. Were there not a great many complaints in 1886 about the 
want of cars? 

A. Yes; a great many. 

Q. How many cars did you order to be constructed ? 

A. 4,155. 

(. What was the increase in mileage of the road in that year, 
1886-1887 ? 

A. None, sir; there might have been a few miles; some branches 
added small lines, but no material increase. 

Q. How many of those cars that you speak of came to Little Rock 
for receiving freight here? 

A. I could not state positively. I could upon investigation. 

Q. It was not enough, was it, at Little Rock ? 

A. You mean in 1886? 

@. I mean in 1887. 
295 A. I believe that there were more cars in Little Rock in 
1887 than would have moved all the cotton that was here— 
plenty of cars to move every bale of cotton that was here. 

Q. You don’t know why it was not done? 

A. No, sir. 

Q. Were there enough cars in 1886 to move all cotton and lum- 
ber at this place ? 

A. To move it in the ordinary course of business, there were not 
in 1886. 

Q. Wasn’t there continual complaint in 1885 and 1886 that cot- 
ton and lumber were allowed to accumulate along the road to the 
great injury of the shippers? 
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A. There may have been some complaint in 1885, but not a very 
forcible one; but 1886 was very bad. 
(). 1887 was still worse, was it not? 
A. The business of the lumbermen increased, to my own knowl- 
edge, 25 per cent. over 1886. 
296 . How many bales of cotton can you carry in a freight 
car, uncompressed ? 
A. From 18 to 20 or 22. I never have loaded cotton in cars, but 
about that, I guess. It depends on the size of the car altogether. 
Q. There were, then, plenty of cars in 1887 to move the cotton 
crop here? , 
A. I think that there were cars enough to have moved the cotton, 
provided it had been moved when it was offered. 
Q. The Iron Mountain road is a part of the Missouri Pacific sys- 
tem ? 
A. It is operated—yes, sir—under the Missouri Pacific system. 
Q. Are you the agent for the car service of the Iron Mountain 
or for the whole system ? 
A. For the whole system. 
©. Were these cars ordered for the Iron Mountain or for the whole 
system ? 
A. They were ordered for the system. 
297 . That includes roads in Missouri, Arkansas, Texas, and 
Kansas ? 
A. Yes, sir. 
Q. How many miles of road belong to that system ? 
A. About 5,012—5,100 now. 
(). How many miles in Arkansas. 
A. About 1,200. 
®. Was that about the condition of things in 1887 or not? 
A. Yes, sir—no, sir; the mileage in 1887 was a little larger than 
it is now. 
. How large in 1887 for the whole system ? 
A. A little over 6,000 miles, I think. 
(. What was the mileage in Arkansas at that time? 
A. The same as it is now, with the exception of a few lines— 
little branches. 
Q. These 4,155 cars were made for the entire Missouri Pacific 
system? 
A. Yes, sir. 
Q. How were they distributed ? 
298 A. As I said, there were about 3,327 of these cars that were 
moved to the Iron Mountain railroad for hauling this busi- 
ness in 1887. 
Q. Including the cars that you had made or part of those that 
were borrowed ? 
A. These are all new cars which I speak of now. 
Q. They were sent here, but weren’t they sent around and dis- 
tributed everywhere? 
A. A car that goes upon a railroad to be loaded, if it is loaded, 


100 ‘THE ST. LOUIS, IRON MOUNTAIN & SOUTHERN R’Y CO. VS. 


for another point off of the line of that road, of the same gauge, it 
goes through unless objection is mace by the receiving line. 

Q. Cotton shipped in this State nearly all went out of the State, 
didn’t it? 

A. I think a very large part went to St. Louis. 

@. What was done with those cars when unloaded in St. Louis? 

A. They were returned here to Arkansas. 

299 Q. Were they not sent to other parts of the State? 

A. In the fall of 1887 there was no necessity for that. I 
arbitrarily took them from the other parts of the State—something 
like 3,500 or 4,000—and had them moved to the Iron Mountain 
system. 

Q. And the 10,000 borrowed cars ? 

A. Those 10,000 foreign cars were borrowed between the months 
of Septenber and December. I mean—— 

Q. You borrowed them from foreign lines? 

A. Entirely foreign lines. 

Q. What foreign lines were they ? 

A. All our northeastern and northern connections and south- 
eastern connections. 

Q. You didn’t borrow any from any lines except lines connected 
with you in business? 

A. No, sir; we borrowed some from through-freight lines operated 

by different railroads. 
300 Q. Isn’t the custom with all roads when they have cars 
intended to rent out, as you call it, they will do so to any- 
body who is willing to pay the mileage ? 

A. I presume if a road had a large equipment they would be 
perfectly willing to let their car gothrough with the loading it con- 
tained, but I don’t think the roads generally loan empty cars for 
the mileage; they are not built for that purpose. 

Q. Then, you frequently let other roads have cars for mileage? 

A. No, sir; not with our consent; at no time. We might upon 
the construction of new lines furnish equipment where it was di- 
reetly beneficial to theline. They might put themselves out to loan 
cars upon a stated price per day, but not upon mileage; the traffic 
alone controls mileage and governs. 


Judge CALDWELL: 


301 Q. When you speak of cars for moving do you have 
reference to moving it to the market only or do you also in- 
clude the moving from Little Rock to Argenta to be compressed ? 
A. I have refereuce particularly in moving the crop of the season. 
As far as my knowledge is concerned, there was no intimation ever 
given to my office regarding the cars necessary or required to move 
cotton from Little Rock to Argenta. Welhad sufficient cars to move 
through the country the cotton offered. 
Q. What is the distance from the point in Little Rock where the 
cotton is received to the compress in Argenta? 
A. I could only state that generally by saying that I don’t know 
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what it is: never have been around there; not over three or four 
miles. 
Q. Supposing it to be a mile or two, how many cars would it 
take to transport the cotton from Little Rock to Argenta, as 
302 it would properly be delivered ? 

A. I don’t think it would take over ten or twelve cars a 
day, if the cotton was ready to move, unless—if you will allow me 
to explain—unless the warehouse was to receive the cotton and hold 
it at somebody’s order or risk, or order of consignment. 


Judge CALDWELL: 


Q. Suppose it was ready for delivery to tie railway company for 
transportation ? 

A. I don’t think the business of Little Rock would require more 
than fifteen or twenty, and they could be moved over there, be un- 
loaded promptly, and come back again. No demand was made, 
particularly at that time, to move cotton from Little Rock to Ar- 
genta. I see no reason why the cars could not have been furnished 
without trouble to move the cotton, as | understand the case now, 

from Main street to Argenta without trouble, provided the 
303 compress was ready to move the cotton and unload it. 


Redirect examination: 


(). I was going to ask you if your answer to that question referred 
to the transportation of cotton alone to be transported bet ween Little 
Rock and Argenta? 

A. No, sir; that would be considered simply as switching. 

Q@. Have you had any experience—kuow anything about the 
business of compressing cotton ? 

A. Only in a general way. I have seen a compress at work and 
know how they do compress; know about, from general knowledge, 
how many bales of cotton could be loaded In a ear. 

Q. Do you know anything about the location and business of the 
Union Compress Company at Argenta? 

A. No, sir. I never was there. 

Q. Assuming that cotton was loaded on cars to be shipped 

304  ~=to its destination by the various railroads that carry cotton 

from here, I want to ask you the question whether or not the 

movement of cotton from that point would be affected by the unex- 
pected influx of cotton during that season ? 

A. Yes, sir: the same as the movemen! of cotton throughout the 
State would be; and I want to explain, so far as my personal knowl- 
edge goes, we have no knowledge of Main street as being a depot 
for the receiving of cotton other than the usual offices of the road. 

Q. I understand that the removal of cotton from the compress 
would be affected by this unexpected influx of cotton, assuming 
that cotton was shipped to its destination ? 

A. Yes,sir. If they had 1,000 bales to go over the Wabash they 
would try to get Wabash cars for it, and so on. 
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Q. How many cars were borrowed from foreign connec- 
005 tions for service that fall ? 

A. Between 10,000 and 12,000 cars; could not give it ex- 
actly. 

Q. How many cars were taken from other portions of the Mis- 
souri Pacific system and put into service in this State during that 
fall ? 

A. As an estimate, from 3,000 to 4,000 per month. 

Q. How many of the 4,155 cars built under the order made 
1886—how many cars were assigned to this road in this State? 

A. About 3,300 cars ; 3,327, | “think, sent to the Iron Mountain. 

Q. State whether or not these new cars and those taken from 
other portions of the road and cars borrowed—whether or not they 
were in addition to the regular car service that belonged to this 
line? 

A. Yes, sir; that was in addition to what belonged to the Iron 

Mountain road. 
306 Q. You were asked if you could not have hired cars from 
other lines. What do you state about your ability to procure 
cars on short notice? 

A. The question, as I understood it, was whether there were any 
companies willing to hire cars to railroads. 

Q. State what your facilities for getting cars in a short time would 
have been in that way in 1886 and 1887 ? 

A. You could not get them; it would be an impossibility ; have 
to buy them and have the car works make them. It would take 
time to get the lumber from Arkansas to the car works, iron, etc., 
and other material. 

Q. What efforts, if any, were made to obtain fo cars to meet 
the emergency to carry on the cotton traffic in this State in 1887? 

A. As I stated before, at my own instance I caused enquiries to 

be made 
307 Q. What I want to know is whether you exhausted all the 
efforts to meet this emergency in 1887? 

A. Yes, sir; we did all possible to get cars to handle the traffic, 
and used means that were possibly not legitimate between railroads 
in order to help that much—in fact, stole cars. 

Q. How do you mean, stole cars ? 

A. Cars coming loaded, instead of returning them we sent them 
to Arkansas to take care of the cotton. 

Q. Referring to the subject of the estimate you made in the fall 
of 1886 of the business of 1887, state what that estimate was based 
upon. 

A. The information received from the agents at the different 
stations and the prominent people in the different counties and 
from the lumbermen themselves as to the increased capacity of their 
mills, ete. 

Q. What was the object in making that estimate? 
308 A. In order to handle the business for the coming season. 
Q. State what you did after the estimate was made. 
A. 1 presented it to the general superintendent and general man- 
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ager, and in November they contracted with the different car works 
for the new cars, 4,155. 

Q. Was there anything unusual in the movement of cotton in 
this State and in the country generally in the fall of 1887? 

A. The crop of 1887 was largely in excess of the crop of 1886 
and much earlier. 

(). State in what manner it affected the efficiency of the means 
that you had adopted for moving the business of that fall. State 
if it was affected in any way and to what extent. You say you had 
increased facilities for moving the business of this season upon the 
basis of the estimate made in the fall of 1886; state what effect, if 

any, the unusual market of the cotton crop of 1887 had. 
309 A. We had always based, since my connection with the 

Iron Mountain road, our cotton season as commencing on 
the first of September. In the season of 1887 the cotton com- 
menced moving very early in the preceding month, and we were 
very short of cars to handle that during August, but in Septem- 
ber we got about the usual number of cars to handle the crop, 
and kept it going. 

Q. If it had come in in the usual time, state what effect upon the 
arrungements you had made this would have had upon your ability 
to move the crop. 

A. I think to move it as it came in, according to the business be- 
fore, we would have found we had a little underestimated the season 
compared with the crop of 1886. We have had no trouble since ; 
very little trouble in 1888. 

Q. Have you personal knowledge with regard to the 
010 movement of cotton in the fall of 1887 between the foot of 
Main street and the compress in Argenta? 

A. I never heard of it until | was subpcenaed as a witness; know 
nothing about it whatever. 

Q. Do you nothing about what effect the early marketing of the 
cotton crop had upon the means necessary to move the cotton from 
Main street to Argenta? 

A. Only from the general idea—seeing cotton come in. 

Q. What I mean is this: Have you any personal knowledge of 
the effect that the early season had in the movement and facilities 
for moving cotton from the foot of Main street to the compress in 
Argenta? 

A. No, sir; of my own personal knowledge I have none; never 
knew of any such place before. 


Recross-examination: 


Q. Speaking of borrowing cars and paying mileage, what 
311 is the customary rate per mile? 
A. } of a cent per mile. 
Q. That is with the expectation that the car is to come back 
loaded ? 
A. When we take the empty car we expect to give it back loaded 
and when we take it from them loaded we give it back empty. 
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Q. Suppose you take it empty and return it empty, how much 
do you pay? 
A. The same thing. 


Mr. L. B. Letau, for defendant, testified : 


Q. Which of these companies were your firm, Gress and Leigh, 
agents for the policies in suit here? 

A. I represented the plaintiffs, The Sun Mutual Insurance Com- 
pany and The Commercial Union Assurance Company of London. 

Q. At the time these policies were issued were the members 
312 of your firm acquainted with the condition of the compress 
sheds as to the storage of cotton ? 

A. Yes, sir; thev were. 

Q. Was there a board representing the local insurance companies 
who established rates for the insurance of cotton in the fall of 1887? 

A. Yes. 

Q. Were you a member of that board? 

A. Yes. 

Q. Tell me what rates for cotton at the foot of Main street were 
established. 

A. The rate was established when cotton began to be stored there, 
three and one-half per cent. per annum, and after the compress ma- 
chinery was put up, which included boiler and engine, we increased 
the rate one per cent.—that is, to four and one-half per cent., to cover 
additional hazard. When the machinery was taken out we reduced 
to three and one-half again, and that was the rate at the time of 

the fire. 
313 Q. How did that compare with the rate of insurance on 
cotton at other points in the city at that time? 

A. The customary rate on cotton in the streets of the city at that 
time was three per cent. 

Q. What was it at other places of storage besides the streets ? 

A. One and three-quarters to two or two and one-quarter. 

Q. In the warehouse it was one and three-quarters to two and 
one-quarter; in the street, three,and at the foot of Main street, 
three and a half? 

A. Yes, sir. : 

Q. Why were these increased rates at the foot of Main street, on 
account of the increased hazard ? 

A. Yes; it was considered worth a few per cent. more than the 
average street risk. 


Cross-examination: 


314 Q. What did you say the premium was after the compress 
machinery was removed ? 
A. Three and one-half per cent. 
Q. Was there any other place in town where you charged the 
same amount? 
A.. No, sir; I think three per cent. was the maximum elsewhere. 
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Q. What were the peculiar elements of danger there which made 
the premium higher? 

A. Passing locomotives and the magnitude of the risk. 

@. What do you mean by that? 

A. Cotton extended from the city prison, west side of the frame 
compress, in the street, down to Martin’s warehouse, on the other 
street, all one risk, and the area of cotton risk has something to do 
with the hazard of it. 

Q. And the quantity of cotton together in one place? 

A. Yes, sir. 

Q. There was increased danger from all causes? 
315 A. Yes; from all causes. 

Q. Did you consider the proximity to the railroad as cut- 
ting any figure in the premium? 

A. Yes. 

Q. Do you remember whether you insured that year for J. B. 
Miller ? 

A. Yes, sir. 

Q. How much did he pay? 

A. Three per cent. 

Redirect examination : 

Q. Did the fact that the cotton was piled up in Main street cut 
any figure in the risk? 

A. That didn’t improve it any, but the fact that cotton was stored 
in the public street-—everybody has access to the public street—did 
cut a figure in it. : 


J. F. Boye testified for defendant: 


Q. You say you were a member of that board representing 
316 the local insurance agencies in regard to premiums? 
A. Yes, sir. 

Q. Did you hear the testimony of Mr. Leigh ? 

A. Yes. 

. Do you make the same statements ? 

A. Yes, sir. 

Q. Can you make a list,and furnish to the court, of the compa- 
nies that were involved in this case fur whom you were agents? 

A. Yes, sir. We only represented and were agents for plaintiff— 
Insurance Company of North America. Gress & Leigh were agents 
for the others. 

Q. Were you acquainted with the manner in which cotton was 
handled and stored at the foot of Main street during the fall of 
1887 ? 

A. Yes, sir. 


It was here admitted that Griffith & Brisbin, another firm of in- 
surance agents at the time in Little Rock, also knew the 

817 condition of the cotton at the foot of Main street and its over- 
crowded condition, and that these companies issued policies 
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of insurance upon cotton in the street and warehouses at that point 
al the same rate of three and one-half per cent. per annum. 


S. N. MarsHa tv testified for defendant: 

Q. At the time of the compress fire were you agent for any of the 
insurance companies plaintiffs in this suit? 

A. No. 

@. Who was? . 

A. Adams & Boyle were agents for Insurance Company of North 
America, and Gress & Leigh were agents for the Commercial Union 
Insurance Company and Sun Mutual of New Orleans. 

Q. See if these were the policies then written and in existence on 

the Sam. O. Smith & Co.’s cotton ? 
318 A. Yes, sir; these are the policies. 
Q. Can you tell who made the payment of the losses? 
_ A. No, sir. 

Q. The policies had been assigned at the time, hadn’t they, as 
security ? 

A. Yes, sir; they so show on the policy. 

Q. Where was your office located at the time you issued the 
policies ? 

A. No. 204 West Markham. 

@. How far from the foot of Main street ? 

A. About one and a half blocks. 

Q. Did you go down to look at the condition of the cotton at that 
point any time during the fall of 1887, prior to the fire? 

A. Yes. 

Q. Did you know what its condition then was? 

A. I did. It varied somewhat. 

Q. You knew there was a large accumulation of cotton there, 

didn’t you? 
019 A. I knew there was a large amount of cutton coming in 
there. 

Q. Didn’t you know cotton was accumulating there—a large 
amount? 7 

A. The only thing in which I was deceived was the amount of 
cotton on the street. I was not prepared for that. 

Q. In what way were you deceived ? 

A. I did not know that it extended across the street until I went 
down to the fire; didn’t realize it. 

Q. You saw cotton in the street when you went down there? 

A. Yes. 

Q. How often did you go down there? 

A. I can’t say ; perhaps once—two or three times a month ; maybe 
oftener than that. 

Q. What was your object in going down there? 

A. I wanted to see what was going on. 

Q. Did you go to see the condition of the cotton ? 
320 A. Yes, sir; and for the purpose of finding out the amount of 
cotton people had in the compress. Sometimes I found it 
very full and sometimes it would be thinned out. 
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Q. Did you charge the same or a higher rate of premium at that 
point than you did at other places? 

A. I will say that the rate was higher, rather; but I would also 
like to state that the rate had been reduced on account of the re- 
moval of the steam compress, which occurred just before. The rate 
had been reduced on account of the removal of the compress ma- 
chinery. 

Q. The compress was removed in June. I asked whether the 
premiums on the cotton covered by these policies was higher com- 
pared with the premiums on cotton at other points in the 

city ? 
O21 A. Rather higher than the average, I believe. 

Q. Why did you charge a higher rate of interest at that 
place than at other places? 

A. The rule is, it is more exposed in an open place and on the 
streets. 

Q, Didn’t you charge a higher rate at the foot of Main street than 
in any other point in Little Rock ? 

A. Not at the time of the fire. We did during the existence of 
the compress—the highest at any point in Little Rock; but after 
that was removed a very material reduction was made; I don’t re- 
member exactly what. 

Cross-examination: 

Q. Why did you charge a higher rate of premium there than at 
other places ? 

A. Well, it was more exposed, and sometimes the cotton was in 

the streets and the compress itself was open. 
o22 (. I mean after the compress was moved. 

A. I cannot say what value the railroad had on it. I am 
not prepared to say what additional charges, if any, on account of 
the railroad; but if you remember, the shed was entirely open, and 
sometimes the cotton would stretch entirely across Main street; 
they often found it the case. 

Q. Did you know at the time the cotion was insured that there 
was an arrangement by which the cotton was to be taken to Ar- 
genta for compression ? 

A. I knew that such was being done. 

Q. Did you know who was doing that—taking it across the river? 

A. I don’t know anything about the arrangement. 

Q. Did you expect this cotton to be transported in due time across 

the river when it was insured ? 
0235 A. TI may say there was a good deal of complaint on the 
part of the companies about taking the cotton where it was 
accumulating. They seemed to dread the accumulation of such an 
amount of cotton there, and I know we had more or less difficulty 
in carrying the risk. 

Q. What was the rate of premium before the compress was re- 
moved ? 

A. I think four and a half per cent. 

Q. What was it after the compress was removed ? 
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A. I recollect, three and one half per cent. 

Q. Was that ratein force at the time the compress was removed ? 

A. The action was taken by the board very soon afterwards. 

(. And remained in force? 

A. Yes; up to the time of the fire. 

Q. Was that rate about the same as in other places in Little 
Rock ? 

A. I think the rate there was a little higher than in most other 

places. 
O24 Q. Were there any other places where the rate was the 
same ? 

A. I think so. I think open, unprotected yards would be as high 
as that. 

Q. You say the companies complained about the accumulation 
of cotton at that point. Did they increase the risk, after the com- 
press company removed the machinery from that place, on that 
account? 

A. They did—yes, sir. 

Q. Increase it? 

A. Very much—yes, sir. 

Q. You mean reduced it? 

A. When the compress company removed the machinery. 

@. That was uniform from that time until the fire? 

A. Certainly; it was not changed. 

Q. You didn’t make any increase at all on account of the accu- 
mulation of cotton there ? 

A. No, sir; nothing of that sort. 


Redirect examination: 


Q. You say your companies complained about your taking risks 
at that place, didn’t you? 
320 A. I did—yes, sir. 
@. And what was the cause of the complaint? 

A. As far as local agents are concerned, they are unaccountable. 
Sometimes they get it into their heads that certain things are bad. 
Some of the companies would not write then. 

Q. When you speak of complaints you mean complaints were 
made to their representatives about taking policies at that point ? 

A. Yes. 

Q. Did some of the companies refuse to take policies at that 
point ? 

A. Yes; some did. 

Q. Tell me, was there not a board of some sort, representing the 
local insurance agencies of this city, which made rates ? 

A. As far as that is concerned, the board usually had the name 

of doingso. The basis rate was ordinarily given by the com- 
326 panies themselves or the State board, and upon them we fig- 
ured the relative cost of the insurance. 

Q. Who composed the local board that fixed the rates for insur- 
ance at the foot of Main street in the fall of 1887? 
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A. I think Adams & Boyle, Gress & Leigh, Griffith & Brisbin, and 
myself. 

Q. You established rates at that and other points in town which 
were charged by all the companies doing business here ? 

A. Yes. 

Q. The rate at the foot of Main street was three and one-half per 
cent. ? 

A. Yes, sir. 

Q. Was there any other point in town at which that rate 

A. It seems to me there was. 

Q. What point was it? 

A. I think all open yards; I mean unfenced. 

(. Did the board keep a record of its proceedings? 

A. It is supposed to have done so. 
Zi . Who was secretary ? 
A. Mr. Leigh. 

Q. He has the custody of that record ? 

A. He ought to have; he may not have, but his successor has. 

Q. The record will show the rate charged at that point? 

A. Yes, sir. 

©. Who was his successor? 


A. Mr. Yeakle, I think. 


J. H. Suryxn testified for defendant: 


Q. What companies (foreign corporations) filed certificates in the 
secretary of state’s office, as required by statute, in 1887? 

A. The Mass. Benefit Co. filed certificate during 1887 and 1888. 
No fire or marine insurance companies filed any certificates; I think 
no insurance companies except the mutual life companies. If you 

have the names I can tell you exactly—the list that you 
328 showed me some months ago and asked me to look at. I 

have all the records from 1887 to the present. I don’t know 
of a single fire insurance company that filed a certificate prior to 
the first of January, 1888. 

Q. What is your occupation? 

A. Clerk in the office ia the secretary of state. 

Q. What have you there in your custody ? 

A. Index to certificates of appointment of agencies under the act 
in 1887—foreign corporations. 

Q. Have you a book in which you keep a record of such compa- 
nies as complied with the act of 1887? 

A. This is the record. 

Q. The record in which certificates filed by the insurance com- 
panies under the act of April 4th, 1887, were recorded ? 

A. Yes, sir; there is a record for all foreign corporations. 

Q. State whether on the 14th of November, 1887, any foreign fire 

insurance company or merine insurance company, and espe- 
329 cially the plaintiffs’ insurance companies in tiis suit, ever 
filed a certificate in the office of the secretary of state desig- 
nating an agent upon whom process might be served and showing 
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the principal place of business of such company in this State, in 
accordance with the act of April 4th, 1887. 

A. No,sir; they have not. The only two insurance companies 
that filed articles prior to the first of January, 1890, are the Massa- 
chusetts Mutual Benefit and Western Fire and Marine. 


It was also admitted that all the companies involved in these 
suits were doing business in the State of Arkansas at the time of the 
issuance of the policies and at the time of the fire, and were in 
charge of local agents in this State, who issued the policies upon 
which plaintiffs’ rights and claim are based. 

It was also admitted that all the insurance companies 
330 ~—pilaigtiffs had complied with thes statutes in Mansfield’s Di- 
gest with reference to the auditor’s office. 

Defendant then read in evidence, without objection, the articles 
of agreement and incorporation of the Union Compress Company of 
Little Rock, which reads as follows 


“Articles of agreement and incorporation of the Union Compress 
Company. 


Know all men by these presents that the corporation hereinafter 
named have this day and by these presents formed a corporation, 
under and in pursuance of the laws of the State of Arkansas in 
that behalf provided, for ‘Incorporations for manufacturing and 
other lawful business,’ and in evidence thereof do hereby execute 
the following articles of incorporation : 

First. The name of said corporation shall be Union Com- 
331 press Company. 

Second. The corporators are W. H. Wright, Logan H. 
Root, H. P. Johnson, M. G. Hall, John G. Fletcher, R. E. Douglass, 
A. P. Howell, Sam. O. Smith, Geo. W. Martin, Jno. W. Deshon, and 
J. M. Miller. 

Third. The place of business is to be located at Little Rock, Ar- 
kansas, and its office for transaction of business shal] be in said city 
or at such other place as the board of directors may select. 

Fourth. The general nature of the business proposed to be trans- 
acted by this corporation is the compressing of cotton and operating 
a warehouse for the storage and sale of cotton and other general 
warehouse purposes. 

Fifth. The amount of capital stock of the said corporation shall 
be one hundred thousand dollars, of which eighty thousand dollars 
has been subscribed by the corporators aforesaid, and the residue 

thereof may be issued and disposed of as the board of di- 
332 _—i rectors may from time to time order and direct. 
Sixth. The said capita! Stock shall be divided into four 
thousand shares of the value of $25 each. 

Seventh. The affairs and business of the corporation sliall be con- 
ducted and controlled by a board of directors, consisting of six 
members, all of whom shall be stockholders of the corporation. 
Said board of directors shall elect one of its members as president 
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and one of its members as vice-president, and shall also elect a sec- 
retary and treasurer. 

Eighth. The first election for directors shall be held immediately 
after the organization of the corporation, and said directors shall 
serve for one year and until their successors are elected. 

Ninth. The board of directors are empowered to ordain and 

establish all by-laws and regulations necessary to the 
333 management and business of said corporation and alter and 
repeal the same at pleasure. 

Tenth. The first meeting of the said corporators for organiza- 
tion shall be held in the city of Little Rock, at the office of Little 
Rock Oil and Compress Company, at ten o'clock a. m., on the 6th 
day of June, 1887. The subscribers hereto hereby waive notice of 
said meeting. 

In testimony whereof we have hereunto set our hands on this the 
4th day of June, 1887. 

SAM. O. SMITH. 
A. 2. HOWELL. 

M. G. HALL. 

GEO. W. MARTIN. 
W. H. WRIGHT. 
H. P. JOHNSON. 
LOGAN H. ROOTS. 
R. E. DOUGLASS. 
J. W. DESHON. 

J. B. MILLER. 
JOHN G. FLETCHER. 


Certificate. 


Whereas W. H. Wright, Logan H. Roots, H. P. Johnson, M. G. 
Hall, John G. Fleteher, R. E. Douglass, A. P. Howell, Sam. 
30 O. Smith, Geo. W. Martin, Jno. W. Deshon, J. B. Miller 
have associated themselves together as a body politic and 
corporate, to be known as Union Compress Company ; and 
Whereas the said corporators, being the subscribers to the cap- 
ital stock of the said corporation, have waived the fifteen days’ 
notice as required by law and called a meeting for organization, to 
be held in the city of Little Rock, at the office ef Little Rock Oil 
and Compress Co., at 10 o’clock a. m., on the 6th day of June, 1887; 
Whereas, at the time and place above set forth, a meeting of the 
subscribers aforesaid was held to organize said corporation and elect 
six directors; and 
Whereas at said meeting the following gentlemen were elected 
directors, to wit, S. O. Smith, A. P. Howell, M. G. Hall, Logan H. 
Roots, W. H. Wright, and H. P. Johnson; and 
335 Whereas at a meeting of the said board of directors W. H. 
Wright was elected president and M.G. Hall was elected 
vice-president and Sam. O. Smith was elected secretary and Logan 
H. Roots was elected treasurer : 
Now, therefore, the said W. H. Wright, as president, and the said 
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M. G. Hall, Logan H. Roots, Sam. O. Smith, H. P. Johnson, and A. 
P. Howell, as directors, do, in pursuance of law, issue this their cer- 
tificate, verified by their oaths, and do hereby certify as follows : 
First. Said corporation is formed for the purpose of compressing 
cotton and operating a warehouse for the storage and sale of cotton 
and other general warehouse purposes. 
Second. Its capital stock is one hundred thousand dollars, divided 
into shares of $25 each. 
Third. Eighty thousand dollars of said capital stock have 
0386 been actually paid in by the subscribers hereto. 
Fourth. The names of the stockholders and the number of 
shares owned by them respectively is as follows: 


Names. No. of shares. 
OEE AAAS A TAL EERE TE 600 
IIIS os necens estate pine snginores sincheipeir esienaamierecnaneieniahsinielbnpidvintionn 600 
NAGE IEEE EEL CTIA LIE SALAD INTRA ROR ENTER 400 
ESSE LOL LN OORT 200 
SSE SET IC A 200 
EE RR EE RRR oN IT OR a paepe er WP 200 
I iin 200 
I clin PRCT elas elves VO 200 
ENTE EEE AEE SOR GPO OL RE PO PLT ALTE 200 
GESTS IER ae) mE RL a ee OLR MIEN A 200 
AE SE ac pe Oa Mae Ne en ee ES eee 200 


In testimony whereof the said W. H. Wright, president of the 
said corporation, and M. G. Hall, Logan H. Roots, Sam. O. Smith, 
H. P. Johnson, and A. P. Howell, a majority of the board of directors 
of said corporation, have hereunto set their hands on this 6th day 
of June, 1887. 

W. H. WRIGHT, President. 
oo7 M. G. HALL, 

SAM. O. SMITH, 

LOGAN H. ROOTS, 

A. P. HOWELL, 

H. P. JOHNSON, Directors. 


STATE OF ARKANSAS, ieee 
County of Pulaski, 


W. H. Wright, M. G. Hall, Sam. O. Smith, Logan H. Roots, A. P. 
Howell, H. P. Johnson on their oath say that the matters and things 
in the foregoing certificate set out are true, to the best of their knowl- 
edge and belief. 

(Signed) W. H. WRIGHT, 
M. G. HALL. 
SAM. O. SMITH. 
LOGAN H. ROOTS. 
A. P. HOWELL. 
H. P. JOHNSON, 
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Subscribed and sworn to before me this the 6th day of June, 1887. 
[n testimony whereof I have hereunto set my hand and seal of 
office. 
338 [SEAL] J. G. BOTSFORD, 
Notary Public. 


Endorsed: Filed in the office of the secretary of state June 6, 
1887. E. B. Moore, sec’y state. Recorded in book 7, pages 40, 41, 
und 42, in articles of association, in office of secretary of state, July 
18, 1887. E. B. Moore, sec’y state, by J. H. Shinn, clerk.” 


The defendant then offered in evidence the following petition and 
lease, and at the same time offered to prove the assignment of the 
lease to the Union Compress Company, which reads as follows, to 
Wit: 


To the honorable mayor and board of councilmen of the city of 
Little Rock, Ark’s: 
Paar | 


309 Your petitioners, the Little Rock Oil and Compress Com- 
pany, of the city of Little Rock, respectfully ask permission to 
extend an open shed with a gravel roof across the foot of Main street, 
from their shed on the west side of that street to the brick cotton 
warehouse upon the opposite and east side of the said street, which 
shed is to be used by your petitioners for trucking and storing cotton, 
the east sidewalk to be, at petitioners’ expense, paved with brick and 
kept open for pedestrians to and from skiff landing and boat-house 
on the river; the gutters of said sidewalk to be built at petitioners’ 
expense and by them kept open and in proper condition. 
Your petitioners pray that your honorable body grant the privi- 
leges herein asked for a period of ten years, upon the condi- 
340 tion, however, that if the needs of the city or public policy 
require the removal of the said shed prior to the expiration 
of the ten vears your petitioners will, after due and formal notice, 
without delay, remove said shed free of cost to the city. Your peti- 
tioners further recite that your honorable mayor and a majority of 
the councilmen have had their attention called to the condition of 
Main street at the point designated for the shed, and it is respect- 
fully represented that an awning or shed at that point will be an 
improvement beneficial to the interests of the city, because the street 
in its present shape is dangerous to the public. 


I, H. C. Junes, city clerk, do hereby certify that the above petition 

and instrument of writing is a true and correct copy and is now of 

record in my office, and that the said petition was granted on 

341 the 26th day of June, 1883, and mayor and clerk authorized 

to sign contract when drawn and prepared by the city 
attorney. 


In testimony whereof I have hereunto set my hand — seal of my 
oftice this the 6th dav of July, 1885. 
[ SEAL. | (Signed) H. C. JONES, City Clerk. 
15—1626 
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Contract and Lease. 


This is to certify that the city of Little Rock, through the order 
of her city council, made at a meeting thereof on the 26th day of 
June, 1885, has given and granted to the Little Rock Oil and Com- 
press Company, of said city, license and permission to extend an 
open shed with a gravel roof across the foot of Main street, from their 
shed on the west side of said street to the brick cotton warehouse 

upon the opposite and east side of said street, such open 
342 shed to be used by said company for the purpose of trucking 

and storing cotton for the period of ten years from said date, 
upon the following conditions, to wit: 

Ist. That if the needs of said city or public policy require the 
removal of said shed prior to the expiration of said ten years said 
company will, after fifteen days’ notice of an order of the city council 
requiring such removal, without delay remove said shed free of 
any cost to said city. 

2d. That said company will at once and at their expense pave 
with brick and keep open for pedestrians to and from the skiff land- 
ing and boat-house the east sidewalk of said street alongside said 
warehouse, and build and keep open and in proper condition the 

gutters of saic sidewalk. 
343 od. That said company will not interfere with the free pas- 
sage of any part of said street to persons desirous of lawfully 
using the same for the ordinary purposes of travel for which the 
same may now be used, and that said company will hold said city 
harmless against all damage, expense, or cost of any kind that may 
result from such license and permission or be in any manner caused 
or occasioned by reason of the erection or extension of such shed or 
anything connected therewith, and that said company will fully in- 
demnify said city against any damage she may suffer or be made to 
pay and any loss that she may sustain by reason of such license and 
permission or the use or occupancy of any portion of said street 
under such license or anything connected therewith or oc- 
344  casioned thereby, and that said company will not exercise or 
attempt to exercise any privilege in connection with or upon 
any portion of the ground covered by such shed other than the 
purpose for which such license to occupy the same was granted as 
aforesaid, and that said company will not sublet any portion of said 
grounds or assign this license and permission without the written 
consent of said city duly given by order of her city council. 

At the expiration of the said term said company shall have the 
right to remove said shed if they so desire, provided the same be 
done within ten days after the expiration of said term; otherwise 
the same shall be and become the prupertv of said city. 

In testimony whereof the said city Little Rock, by order of her 

city council, has caused these presents to be executed by the 
345 mayor and attested by the city clerk of said city, with the 
seal of said city attached, and said company has caused these 
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presents to be signed by its president and attested by its secretary, 
with its corporate seal affixed, this 5th day of July, 1883. 
(Signed) FREDERICK KRAMER, Mayor. 


Attest: 
[fseaLt.] H. C. JONES, City Clerk. 


(Signed) LITTLE ROCK OIL & COM- 
PRESS COMPANY, 
E. URGUHART, President. 
Attest: 


[seau.] W. H. WRIGHT, 


wl 


I, H. C. Jones, city clerk of the city of Little Rock, Arkansas, do 
hereby certify that the foregoing is a true and correct copy of the 
instrument therein set forth, and the same appears of record in my 


office. 
346 Witness my hand and the official seal of my office this the 
Gth day of July, 1883. | 
[SEAL. | H. C. JONES, City Clerk. 


To the introduction of said petition and lease in evidence plain- 
tiff, at the time and in proper manner, objected as incompetent and 
irrelevant, and the said objection was by the court sustained and 
the lease and petition excluded; to which ruling of the court the 
said defendant then and there excepted. 

The defendant then offered to prove by W. H. Wright, president 
of the Union Compress Company, and others that the Union Com- 
press Co. held said lease by purchase, assignments, and transfer 
from the said Little Rock Oil and Compress Company, and that said 

Union Compress Company, by virtue of said lease, had held 
347 said street and had placed said cotton within and upon the 

same; but said evidence was objected to by the plaintiff as 
incompetent and irrelevant, and the court sustained the same; to 
which ruling of the court in sustaining said objection and excluding 
said evidence the defendant, by its counsel, then and there-duly ex- 
cepted. 

The defendant then réad in evidence, without objection, an ordi- 
nance of the city of Little Rock granting the Cairo and Fulton 
Railroad Compan the right to construct, maintain, and operate its 
railway through the streets of the said city of Little Rock, Arkan- 
sas, said ordinance being dated November 30th, 1853; and also read 
in evidence the articles of consolidation showing that the Cairo and 
Fulton railroad and the St. Louis and Iron Mountain Railway Com- 

pany of Missouri were, on the 30th of April, 1884, duly and 
848 legally consolidated under the laws of Arkansas and Mise 
souri, and as thus eonsolidated formed The St. Louis, Iron 
Mountain and Southern Railway Company, the defendant herein ; 
and that by reason of said consolidation the defendant company 
had succeeded to and held all the rights, privileges, and franchises 
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and property of the said Cairo and Fulton Railroad Company, 
under the laws of the State of Arkansas, including the tracks run- 
ning through the streets of the city of Little Rock. 

Defendant then introduced in evidence and read without objection 
an ordinance of the city of Little Rock, dated December 24th, 1879, 
duly passed, granting the Little Rock, Mississippi River and Texas 
Railway Company the right to construct, maintain, and operate its 

railroad through the limits of the city of Little Rock, from 
349 the depot of the said railroad, “along and upon Water street, 

and on the south bank of the Arkansas river,” to the depot 
of The St. Louis, Iron Mountain and Southern Railway Company, 
the defendant herein, in the western part of the city of Little Rock, 
and that the St. Louis, Iron Mountain and Southern Railway Com- 
pany by purchase duly acquired all the property, rights, franchises 
of said Little Rock, Mississippi River and Texas Railway Company 
long prior to the 14th November, 1887. 

This was all the evidence introduced on eitherside. The evidence 
being closed, the defendant requested the court to declare the law 
to be as follows: 

Ist. If the Union Compress Company, who is not sued in this 
action, was the owner, holder, and in actual possession and control 

and management of the compress wareliouse and its contents, 
300 located at the foot of Main street, in the city of Little Rock, 

on November 14th, 1887, and if the defendant railway com- 
pany had at that time no control or custody of and exercised no 
right of management or ownership over said warehouse or its con- 
tents, then the mere iact that it had a lot of cotton there for which 
it had no receipts of said compress company would not make the 
defendant railway company liable for any damages growing out of 
the negligent burning of said compress company’s warehouses if 
caused by negligence or want of ordinary care in the management 
of the same by the Union Compress Company and without any 
fault on the part of the defendant proximately contributory to said 
injury. 

The court refused to give said instruction, and defendant, by 

its counsel, then and there duly excepted to said ruling 
ool of _the court. 
2d. If the plaintiff insurance companies, at the time the 
insurance in question was taken out, insured the cotton and under- 
took to indemnify the insured against the destruction of the cotton 
by fire while the same was so placed and deposited in the street 
under such circumstances, that so placing and depositing the same 
constituted a public nuisance, then the plaintiff insurance compa- 
nies, by their conduct aforesaid, aided and co-operated in main- 
taining such public nuisance, and cannot recover in this action, be- 
cause by their conduct plaintiffs contributed directly to the cause 
of the loss. 

The court refused to give said instruction, and defendant, by its 

counsel, then and there duly excepted to said ruling. 
3d. The jury are instructed that it is a rule of evidence 
352 that the plaintiff must make out his case by a preponder- 
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ance or greater weight of testimony. In this case the plain- 
tiff charges, among other things, that the fire which burned the cot- 
ton in question originated from sparks escaping from an engine of 
defendant’s road. Before, therefore, it can recover on this ground 
it must establish the fact by a preponderance or greater weight of 
testimony. 
The court refused to give said instruction, and defendant, by its 
counsel, then and there duly excepted to said ruling of the court. 
4th. When the act or omission complained of as negligence is not 
in itself a distinct wrong to the party complaining and can only 
become a wrong to any particular individual through injurious con- 
sequences resulting therefrom by or through the separate acts 
303 of others, there would be no liability upon the party origi- 
nally committing the act or making the omission unless it 
appears from the evidence that the injurious consequences arising 
therefrom were the natural results, in the ordinary course of events, 
of such act or omission. 
The eourt refused to give said instruction, and defendant, by its 
counsel, then and there duly excepted to said ruling of the court. 
5th. If at the time said cotton was burned, on the 14th of Novem- 
ber, 1887, at the foot of Main street, it was in the custody, posses- 
sion, and control of the Union Compress Company, and upon prem- 
ises over which the defendant railway company had no control, and 
if it owed no duty as acommon carrier in relation to said cotton, 
and if, while in such custody and control, the cotton was set on 
fire by the act of some unknown person, with whom the de- 
30 fendant bad noconnection and of whom it had no knowledge, 
then the defendant railroad company cannot be held liable 
in this action. 
The court refused to give said instruction, and defendant, by its 
counsel, then ard there duiy excepted to said ruling of the court. 
6th. If at the time of the making of the contract or agreement 
between tLe defendant and the compress company for the transpor- 
tation of cotton from the warehouse of the compress company at 
the foot of Main street to its compress, in Argenta, defendant had 
reasonable ground to believe that it would be enabled to transport 
such cotton as should be stored at the foot of Main street to the 
compress at Argenta with reasonable despatch, and that such 
355 additional means of transportation were provided by the de- 
fendant as would have been sufficient during an ordinary 
season to have enabled it to have moved said cotton with reason- 
able despatch, and if all reasonable efforts were employed by the 
defendant to remove the same within the usual and ordinary time, 
and the delay was solely occasioned by the extraordinary and un- 
usual influx of cotton upon the lines of defendant and its connect- 
ing lines, so that it was thereby rendered impossible for the defend- 
ant, with proper diligence on its part, to procure cars to transport 
said cotton within a reasonable time, the defendant would not in 
that event be guilty of negligence or responsible for the delay in 
moving the cotton. 
The court refused to give said instruction, and defendant, 
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306 by its counsel, then and there excepted to said ruling of the 
court. 

7th. The court instructs the jury that the plaintiff in this action 
has and holds no greater right to recover in this suit than he ob- 
tained by the right of subrogation from Sain. O. Smith & Co. by 
reason of having paid the insurance for the cotton destroyed. 

If, therefore, the jury find that the said Sam. O. Smith & Co. were 
guilty in any manner of creating or assisting in creating the 
nuisance complained of or in maintaining or assisting to maintain 
the same, or were in any respects a party to the maintenance of the 
same, then they were parties to the creation and maintenance of 
said nuisance and bars the plaintiff’s right of action in this case, 

and,if you so find, your verdict must be for the defendant. 
O07 The court refused to give said instruction, and defendant, 

by its counsel, then and “there duly excepted to said ruling of 
the court. 

8th. If the jury find from the evidence that Sam. O. Smith & Co., 
to whose rights the plaintiffs are subrogated, were guilty of contrib- 
utory negligence, either in the erection or the maintenance of the 
nuisance upon which this action is based or were a party to the 
same, then their contributory negligence is a complete defense to 
this action, and your verdict must be for the defendant. 

The court refused to give said instruction, and defendant, by its 
counsel, then and there duly excepted to said ruling of the court. 

9th. If the insured, Sam. O. Smith & Co. , deposited the 
858 cotton sued for in the warehouse at the foot of Main street, 
prior to the time that it was ready for shipment, for the pur- 
pose of storing it at the sheds of the compress and warehouse com- 
pany until they could succeed in accumulating sufficient quantities 
to enable them to ship it in graded lots, and if this was done against 
the rules of the compress company and over its objection and with 
knowledge of the blockade which existed at the warehouse and of 
the danger to which the cotton would be exposed, they were guilty 
of contributory negligence, and the plaintiff cannot recover in this 
action. 

The court refused to give said instruction, and defendant, by its 

counsel, then and there excepted to said ruling of the court. 
10th. If the jury believe from the evidence that the Union 
359 Compress Company allowed cotton to accumulate in its ware- 
house and neighborhood at the foot of North Main street in 
such quantities as to constitute a nuisance, without the assent or 
direction of the defendant company, and that the said compress 
company knew at the time that there would be delay on the part of 
the defendant in furnishing transportation to remove the same, and 
if you further believe that the defendant company had no manage- 
ment or control over said warehouse, nor over the delivery to or 
receipt by said compress company of cotton at that point, then the 
defendant company cannot be chargeable with the creation or main- 
tenance of a nuisance, if any such nuisance then was, and on this 
point you will find for the defendant. 
The court refused to give said instruction, and defendant, 
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360 by its counsel, then and there duly excepted to said ruling of 
the court. 
11th. If the jury find from the evidence that there was no con- 
tract or arrangement between the railway company and the com- 
press company which contemplated the depositing of cotton in and 
upon Main street, but that the placing of cotton there and the per- 
mitting of it to be placed there was the sole act of the compress 
company and the owners of the cotton, and that the railway com- 
pany had no control over the premises where the cotton was stored, 
then the defendant is not liable in this suit, even though the de- 
positing of cotton in and upon Main street constituted a public 
nuisance. 
The court refused to give said instruction, and defendant, 
3o61 by its counsel, then and there duly excepted to said ruling 
of the court. 
12th. In order to make the defendant liable for the placing of 
cotton in and upon Main street the jury must find from the evi- 
dence that the defendant was a party to the arrangement or agree- 
ment by which the cotton was deposited in and upon said street, 
and the mere fact that an arrangement existed by which the de- 
fendant issued bills of lading for cotton deposited in the compress 
warehouses and had agreed to handle the same from said ware- 
houses to Argenta, this fact of itself will not make the defendant 
liable for an injury which would not have happened except for the 
placing of cotton on the street itself. 
The court refused to give said instruction, and defendant, 
3862 by its counsel, then and there duly excepted to said ruling of 
the court. 
13th. If the jury believe from the evidence that on the 14th day 
of November, 1887, a large quantity of cotton was destroyed which 
was stored in thestreetat the foot of Main street withoutauthority from 
the authorities of the city of Little Rock, and that by reason of said 
nuisance the fire complained of was caused and created by which 
the damage claimed was suffered, nevertheless the Jury cannot find 
the defendant railway company liable for the said injury unless 
they find that said defendant railway company either created said 
nuisance or authorized the same or was a party to the creation and 
maintenance of the same. 
The court refused to give said instruction, and defendant, 
363 by its counsel, then and there duly excepted to said ruling of 
the court. 
14th. If the jury find that the plaintiffs, at the time of the issu- 
ance of the policy of insurance introduced in evidence in this cause, 
had not and have never up to this date filed in the office of the see- 
retary of state certificates designating an agent upon whom service 
of summons and other process may be made, or certificate stating 
the principal place of business of each plaintiff in this State, as re- 
quired by the statute of the State, it cannot maintain this action. 
The court refused to give said instruction, and defendant, by its 
counsel, then and there duly excepted to said ruling of the court. 
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The court thereupon, upon its own motion, charged the jury as 
follows: 
364 1. “The complaint charges that the defendant and the 
Union Compress Company, by an agreement between them- 
selves and by a general course of business, made the cotton sheds 
of the compress company at the foot of Main street a receiving sta- 
tion for cotton to be sent from this city by any one to the compress 
of said Union Compress Company in Argenta for compression, and 
that defendant should transport all cotton thus received, and that 
the defendant failed to transport the cotton thus received promptly, 
but suffered it to accumulate at said cotton sheds and in Main 
street, a public highway of the city, until it became a public 
nuisance, and was set on fire in Main street, and that by reason of 
said fire the cotton insured by it, mentioned in the complaint, was 
destroyed. 
365 “The agreement mentioned in the complaint between the 
Union Compress Company and the defendant is admitted in 
the answer, and it is also admitted that the cotton did accumulate 
in said cotton shedsand at the foot of Main street and in said street, 
and that it was fired in said street; but the defendant alleges that it 
is not responsible for the loss of the cotton mentioned in the com- 
plaint because, owing to an unexpected demand on it for cars for 
the transportation of freight in the months of September, October, 
and November, 1887, it could not furnish the means for transporta- 
tion of the cotton received at the said cotton sheds peomplly, ae- 
cording to its agreement. 
The court now instructs you that by the said agreement it was 
the duty of the said defendant to transport the cotton thus 
366 received at said cotton sheds for shipment promptly to Ar- 
genta, and that if defendant failed to do so and by reason of 
the continued reception of cotton at said sheds and the continued 
giving of bills of lading therefor as often as demanded by shippers 
thereof, down to the day of the fire, cotton was suffered to accumu- 
late at said sheds and on Main street until it endangered the prop- 
erty of others in the immediate vicinity and that mentioned in the 
complaint, then said defendant was guilty of aiding in the creation 
& maintenance of a public nuisance, and is liable for the loss men- 
tioned in the complaint, and its defense that it was hindered from 
transporting said cotton from the foot of Main street by reason of 
an unexpected pressure of business is not sustained by the evi- 
dence. 
367 2. The defendant has pleaded further that it is not liable 
for the injury complained of in this case because plaintiffs 
and Sam. O. Smith & Co., by their own negligence, contributed 
to said loss of said cotton; but the court instructs you that there is 
no evidence to sustain this defense. 

3. If the jury find that the defendant was guilty of aiding in 
creating, maintaining, or continuing said nuisance as aforesaid, and 
the cotton mentioned in said complaint was destroyed by reason 
thereof, and the jury find that at the time of its loss it was insured 
against fire by the plaintiffs, and that plaintiffs have since that time 
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and before the bringing of this suit paid the amount of said loss 
to the insurer, that being the full value of the cotton, the jury will 

find for the plaintiff- and will assess their damages at the sums 
068  thuspaid by them, with interest at the rate of six per centum 
per annum from the date of such payment until the present 
time. 

The defendant has pleaded that the policies of insurance men- 
tioned in the complaint were void because the plaintiffs had not 
complied with the laws of this State. Upon the evidence this de- 
fense is not sustained, and on that issue the jury will find for the 
plaintiff-.” 

To paragraph 1 of said charge the defendant then and there, by 
its counsel, duly excepted, and it especially excepted to that 
part of said paragraph of said charge which reads as follows: 

“The agreement mentioned in the complaint between the 

369 Union Compress Company and the defendant is admitted in 
the answer,’ and especially to the further part of said charge 

which reads as follows: “ ‘The court now instructs you that by said 
agreement it was the duty of the said defendant to transport the 
cotton thus received at said cotton sheds for shipment promptly to 
Argenta, and that if defendant failed to do so, and by reason of the 
continued reception of cotton at said sheds and the continued giving 
of bills of lading therefor as often as demanded by shippers thereof, 
down to the day of the fire, cotton was suffered to accumulate at 
said sheds and on Main street until it endangered the property of 
others in the immediate vicinity and that mentioned in the com- 
plaint, then said defendant was guilty of aiding in the crea- 

370 ~—tion and maintenance of a public nuisance and is liable for 
the loss mentioned in the complaint, and its defense that it 

was hindered from transporting said cotton from the foot of Main 
street by reason of the unexpected pressure of business is not sus- 
tained by the evidence ;” but the court overruled the defendant’s 
objections, in proper time and proper manner duly made, and gave 
said charge; to which rulings of the court defendant, by its counsel, 
then and there duly excepted, and now tenders its bill of exceptions. 

And to the second paragraph of said charge the defendant, by its 
counsel, then and there duly excepted, and now tenders its bill of 
exceptions. 

And to the third paragraph of said charge the defendant at 
371 the proper time and in the proper manner duly excepted,and 
likewise tenders its bill of exceptions. ! 

The jury returned a verdict in favor of the plaintiff for the sum 
of eighteen thousand eight hundred and sixty-four dollars and four 
cents (18,864.04). Whereupon said defendant comes and prays the 
court that this bill of exceptions may be signed, sealed,and made a 
part of the record roll in said case named in the caption, which 
upon examination is found correct and accordingly done. 


HENRY C. CALDWELL, Judge. 
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CoMMERCIAL Union Ins. Co. ef al. 


v. 
St. Louis, I. M. & S. R. Co. 


Mess. Dodge & Johnson : 


O72 I have examined the bill of exceptions in. this case and I 
think that it is correct. 
Very truly, ' U. M. ROSE. 


April 9, 1890. 
Filed April 5, 1890. 
RALPH L. GOODRICH, Cler/. 


spree 


373 Which supersedeas bond is as follows: 


In the United States Circuit Court for the Eastern District of 
Arkansas. 


COMMERCIAL UNION INSURANCE COMPANY and Others 
Us. 


Sr. Louis, Iron MountTAIN AND SOUTHERN RAILWAY COMPANY. 


Know all men by these presents that we, The St. Louis, Iron 
Mountain & Southern Railway Company and Logan H. Roots and 
G. H. Meade, both of the city of Little Rock, county of Pulaski, and 
State of Arkansas, are held and firmly bound unto the above-named 
Commercial Union Insurance Company and others in the sum of 

twenty-five thousand dollars, to be paid to the said Commer- 
374 cial Union Insurance Company and others; for the payment 

of which, well and truly to be made, we bind ourselves and 
eacli of us, our and each of our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated the 5th day of April, in the year 
of our Lord 1890. 

Whereas the above-named St. Louis, Iron Mountain and Southern 
Railway Company has prosecuted an appeal to the Supreme Court 
of the United States to reverse the decree rendered in the above- 
entitled suit by the judge of the circuit court of the United States 
for the eastern district of Arkansas: 

Now, therefore, the condition of this obligation is such that if the 
above-named St. Louis, Iron Mountain & Southern Railway Com- 

pany shall prosecute said appeal to effect and answer all 
375 damages and costs if he fail to make said appeal good, then 
this obligation shall be void; otherwise the same shall be 
and remain in full force and virtue. 
ST.-LOUIS, IRON MOUNTAIN & 
SOUTHERN R’Y CO., 
By DODGE & JOHNSON, 
Altorneys of [ecord. 
LOGAN H. ROOTS. 
G. H. MEADE. 
Witnessed by— 
GEORGE E. DODGE. 
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Approved and to operate as a supersedeas. 
April 5, 1890. 
HENRY C. CALDWELL, Judge. 


The above bond is good. 
April 5, 1890. 
U. M. & G. B. ROSE. 


Endorsed: Filed April 2, 1890. Ralph L. Goodrich, cierk. 


Which citation is as follows: 


376 ‘The United States of America to the Commercial Union In- 
surance Company, the Sun Mutual Insurance Company, 
and Insurance Company of North America and U. M. and G. B. 


Rose and KE. W. Kimball, attorneys of record, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
western division, eastern district of Arkansas, wherein St. Louis, 
Iron Mountain and Southern Railway Company is plaintiff in error 
and you are defendants in, error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in the 
said writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Henry 
The Seal of the. Circuit Court, C. Caldwell, judge of the circuit 

Western Division of East. court, this 5th day of April, A. D. 

Dist. Ark., U.S. A. 1890. 

HENRY C. CALDWELL, Judge. 


Service acknowledged. 
U. M. & G. B. ROSE, 
For Def’t- in Error. 


377 In the Supreme Court of the United States. 


Tue ComMERCIAL Unton INSURANCE ComPAny ef als., Defendants ) 
in Error, 
advs. 
Sr. Louts, Iron MounTAIN AND SOUTHERN RaILway CoMPAny, 
Plaintiff in Error. 


The plaintiff in error makes the following assignment of errors 
in the above-entitled cause: 

lst. The court erred in overruling defendant’s motion to compel 
plaintiffs to make their complaint more specific and to file their 
policies of insurance as exhibits to their complaint. 

2nd. The court erred in overruling defendant’s plea of non-joinder 
filed herein. 
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ord. The court erred in overruling the demurrer filed by defend- 
ant to each of the paragraplis of plaintiffs’ complaint herein. 
4th. The court erred in permitting, over defendant’s ob- 
078 jection, the testimony of H. G. Vanetten, C. E. Ferguson, J. 
W. Coy, and J. H. Trump to go to the jury, wherein it was 
attempted to show that there had been a shortage of cars on defend- 
ant’s road during the years 1886 and 1887, prior to the fire, and 
that consequently caused delay in the shipment of lumber over de- 
fendant’s road when offered by the lumber mills in the State of Ar- 
kansas during those years. 

Sth. The court erred in permitting plaintiffs, over defendant’s ob- 
jection, to read to the jury the ordinance of the city of Litthe Rock— 
No. of section, 596—forbidding all persons from encumbering or 
obstructing any street, alley, or public place in the city of Little 
Rock. 

6th. The court erred in permitting plaintiffs, over defendant’s ob- 
jection, to read to the jury the proclamation of the mayor of the 
city of Little Rock ordering all persons within the corporate limits 
to remove all bales of cotton from the streets and alleys in said city 

and from storing their cotton or property therein. 
O79 7th. The court erred in permitting the plaintiffs, over de- 

fendant’s objection, to read to the jury a release executed by 
G. W. Martin and others to the defendant railway company releas- 
ing said railway company from liability for the value,of said cotton 
burned in excess of the amount paid by the plaintiffs, said receipt 
having been given during the progress of the trial and upon con- 
sideration paid by plaintiffs. 

Sth. The court erred in refusing to permit the defendant to read in 
evidence a written petition from the Little Rock Oil & Compress 
Company to the city of Little Rock, Ark., and a lease executed by 
the city of Little Rock to the Little Rock Oil and Compress Com- 
pany and by said company assigned and transferred to the Union 
Compress Company, wherein the said city leased for a term of years 
all that part north of Main street lying between its warehouses 

near and adjacent to defendant’s railway tracks. 
380 9th. The court erred in refusing to permit defendant to 
prove that at the time of the fire the Union Compress Com- 
pany held, occupied, and used North Main street under and by au- 
thority of a written lease made and executed to it and its assignors, 
in writing, by the city council of the city of Little Rock. 

10th. The court erred in refusing to give the first instruction 
asked for by the defendant. 

llth. The court erred in refusing to give the second instruction 
asked for by the defendant. 

12th. The court erred in refusing to give the third instruction 
asked for by the defendant. 

13th. The court erred in refusing to give the fourth instruction 
asked for by the defendant. 

14th. The court erred in refusing to give the fifth instruction 
asked for by the defendant. 
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15th. The court erred in refusing to give the sixth instruction 
asked for by the defendant. 
16th. The court erred in refusing to give the seventh instruction 
asked for by the defendant. 
081 17th. The court erred in refusing to give the eighth in- 
struction asked for by the defendant. 
18th. The court erred in refusing to give the ninth instruction 
asked for by the defendant. 
19th. The court erred in refusing to give the tenth instruction 
asked for by the defendant. 
20th. The court erred in refusing to give the eleventh instruction 
asked for by the defendant. 
21st. The court erred in refusing to give the twelfth instruction 
asked for by the defendant. 
22nd. The court erred in refusing to give the thirteenth instruc- 
tion asked for by the defendant. 
23rd. The court erred in refusing to give the fourteenth instruc- 
tion asked for by the defendant. 
24th. The court erred in giving its charge to the jury as set out 
in paragraph numbered (1) of said charge,and especially in giving 
that portion of the charge specifically set out in the bill of excep- 
tions on page 368 of the record. 
382 25th. The court erred in giving in its charge to the jury 
the second paragraph of said charge, which is specifically set 
out in the bill of exceptions. 
26th. The court erred in giving to the jury the third paragraph 
of its charge, as set out specitically in the bill of exceptions, and to 
which exceptions were properly taken at the time and duly allowed. 
27th. The court erred in taking the case from the jury and find- 
ing the facts therein, thus virtually rendering a verdict without the 
aid of the jury. 
Wherefore the defendant prays that the judgment rendered in 
this cause be reversed, set aside, and held for naught. 
(Signed) DODGE & JOHNSON, 
Att’ ys for Plaintiff in Error. 


Endorsed: Filed April 5, 1890. Ralph L. Goodrich, clerk, by 
W. P. Feild, D. C. 


383 UniTep STATES OF AMERICA, 
Western Division of the Eastern District of Arkansas. | 


I, Ralph L. Goodrich, clerk of the circuit court of the United 
States for the western division of the eastern. district of Arkansas, 
in the eighth circuit, hereby certify that the foregoing writings an- 
nexed to this certificate are true, correct, and compared copies of the 
original remaining of record in my office, and constitute a true copy 
of the record and of the assignment of errors and of all proceed- 
ings in the case of Commercial Union Assurance Co. against St. 
Louis, Iron Mountain & Southern Railway Co. 
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r - In witness whereof I have hereunto set 
The Seal of the Cireuit eh - 
: ~ . mv hand and the seat of said court this 
Court, Western Divi- : : “ple 
. . rR 18th day of April, in the year of our 
sion of East. Dist. - . 
— Lord one thousand eight hundred and 
Ark., l . S. A. ol i fe 5 | 
ninety, and of the Independence of the 
United States of America the one hundred and fourteenth. 
Attest: RALPH L. GOODRICH, Clerk. 


Endorsed on cover: E. Arkansas C.C.U.S. No. 1626. The St. 
Louis, Iron Mountain & Southern Railway Company, plaintiff in 
error, vs. The Commercial Union Insurance Company et al. Filed 
May 13, 1890. 
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Index and Summary. 


STATEMENT OF THE CASE..__.. 
The Pleadings.________ __- 
oo Gee 
EE eee 
Demurrer to Complaint.......----. - 
The Answer 
The Facts 

ASSIGNMENT OF ERRORS... -__.. 

ARGUMENT. 

I. If there was on the facts of this case any 
hability on the part of the Railway Company 
(which we deny), the plaintiff insurance com- 
panies cannot maintain this action in their own 
names. Whatever rights they have acquired 
against the Railway Company have been ac- 
quired by the issuing of the policies, their 
payment of losses to, and subrogation to the 
rights of, the insured; and if there was any 
cause of action, it can be asserted in an action 
at law only in the name of the ineured........- 

There is nothing in the Arkansas Statutes 
changing the rule of common law that an action 


like the present one must be brought in the 


name of the insured 


II. The plaintiff insurance companies cannot 
maintain this action for the reason that they 
have not complied with the laws of Arkansas 
as to the terms upon which foreign corpora- 


tions are permitted to do business in that State, 


and the statute expressly renders their contracts 
void in such a case; and as the contracts or 
policies of insurance were. illegal and void, no 
right of subrogation can arise therefrom....... 42 
The Statute quoted. -- sees Ae taphir dite ders 42 ile 
III. The Release. 
(A) The Court erred in admitting in evidence 
the release by Sam. O. Smith & Co. (the 
owners of the cotton destroyed) to the de- 
fendant Railway Company, for this release 
showed on its face that it. was made after 
the action was begun, and the release was 
not set up in the pleadings---.-_...-.---.--- 51 
(B) But if the release was admissible in evi- 
dence, it showed that the plaintiffs had no 
cause of action, and for this reason the —_— 


Court erred in the instructions which it 
ial si lacdeesih sii ek a iilagetak siete wi oes vo wee oorin. 53 
IV. The Court below should have instructed the 
jury, in substance, that (as the evidence showed , 
that the defendant did not occupy the relation rl 
of common carrier, and hence of insurer of the 
cotton in question) in order to render the de- “ 
fendant Railway Company liable in this action ° 
it must be shown that the destruction of the 
cotton was caused by the act or neglect of the 2 ve 
Railway Company, and that if the cotton was 
destroyed by any other cause or causes the de- 
fendant was not liable; also, that the act or 
neglect of the Railway Company, in order to 
render it liable, must have been the proximate 
and not a remote cause of the injury. On these 


Sie 


points the Court below erred, both in its refusals 
to instruct the jury and in the instructions 

WHEE TD GUNN ia vice ewmdibedoti us dc eccadar 
(A) The Railway Company did not bear the 
relation of common carrier to the cotton in- 
volved in this action; hence it is liable for 
the destruction of the cotton in question 
only in case its act or neglect has been such 
as would render liable any third person who 
had been guilty of the same act or neglect _- 
(B) The defendant Railway Company would 
not be liable for the destruction of the cot- 
ton by reason of its failure to transport the 
cotton promptly. The failure to do so was 


not the proximate cause or any cause of the 
destruction of the cotton.__._........----- 
(C) The Court erred in taking from the con- 
sideration of the jury the evidence which 
showed that the failure of the Railway Com- 
pany to furnish transportation promptly, 
if there was any such failure (which it 
denies), was not caused by its negligence, 
but by the unprecedented cotton crop of 
1887 ; also in treating the subject of negli- 
gence as a matter of defense and assuming 


that the burden of proof was on the defend- 


V. The plaintiff insurance companies cannot main- 
tain this action, for the reason that Sam. O. 
Smith & Co., the owners of the cotton, with full 
knowledge of all the facts as to the accumulation 
and condition of the cotton in the Compress 


64 


73 


Company's warehouse, and the danger to which 
it would be exposed, voluntarily placed their 
cotton there within the danger, and thus con- 
sented and contributed to the placing and keep- 
ing of the cotton in the place and manner in 
which it was kept, of which acts plaintiffs now 
Se Oe iin one ees ccccecnten 
VI. Plaintiff insurance companies, when they 
issued their policies of insurance upon the cot- 
ton of Sam. O. Smith & Co., in question in this 

suit, had full knowledge of the accumulation and 
condition of the cotton in the Compress Com- 
pany’s warehouse ; and, by issuing the policies 
with such knowledge, charging and receiving an 
extra premium therefor, two distinct legal conse- 
quences followed : Jsf. They waived any and all 
right to complain that the keeping of the cotton 
in such place and manner was negligence, and 
2d, the equity to a subrogation to the rights of 
the assured was thereby rebutted and destroyed. 
VII. The testimony of the witnesses, H. G. Van 
Etten (Van Elten), C. E. Ferguson, L. W. Coy 
and J. H. Trump, as to an alleged failure of the 
Railway Company to supply sufficient cars for 
lumber shippers was irrelevant and collateral to 
the issue before the jury, and hence inadmissible 
as evidence, and it was error to admit it over the 
objection and exception of the defendant___--__- 
VIII. The Court below erred in admitting in evi- 
dence the ordinance of the City of Little Rock, 
and Mayor's proclamation, set out at pages 66- 
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IX. The Court should have admitted in evidence 
the petition and lease set out at pages 113-115 
ee, Le rn 

Statute authorizing lease.... .... ...-.....- 

X. For the reasons above stated this Court should 
reverse the judgment of the Circuit Court, and 
either direct that Court to dismiss the complaint 
or to grant a new trial, as to this Court shall 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1890. 


No. 1169. 


Tue Sr. Lovuts, [Tron MounNrTAIN AND 
SOUTHERN RAILWAY COMPANY, 


Plaintiff in Error, \ Brief for Plaintiff 
in Error. 


VS. 


THe ComMeERcIAL UNrIon INSURANCE 
COMPANY ET ALS. 


In Error To THE Crrovrir Court oF THE UNITED 
STATES FOR THE EASTERN District of ARKANSAS. 


STATEMENT OF THE CASE. 


This case comes to this court on a writ of error to 
the Circuit Court of the United States for the Eastern 
District of Arkansas ( Record, p. 1). Final judgment 
was rendered by the Circuit Court against the Railway 
Company, the defendant below, for the sum of $18,- 
$64.04 ( Record, p. 11). 

The Pleadings. 
Tue Comp.aint. The plaintiffs below—the Commer- 


cial Union Insurance Company, the Sun Mutual In- 
surance Company, and the Insurance Company of 


North America—filed their complaint September 21, 
1889 (Record, p. 1), in which they allege substantially 
as follows: That they are corporations created by the 
laws of England, Louisiana and Pennsylvania respect- 
ively, and that the defendant is a corporation created 
by the laws of Arkansas; that prior to September 20, 
1887, the Union Compress Company was engaged in 
compressing bales of cotton for transportation ; that 
the compress of said company was situated at Argenta, 
opposite Little Rock; that the defendant was a com- 
mon carrier operating a railwav from Little Rock to 
Argenta ; that prior to that time: said defendant had 
agreed with said Compress Company, in consideration 
of a certain sum of money to be paid to it by said Com- 
press Company for each and every car-load of cotton to 
be transported by it under said agreement, that the 
said defendant would receive all the cotton in bales that 
might be brought to the sheds of said Compress Com- 
pany in Little Rock; and that it would transport the 
same from thence to said compress in Argenta, a dis- 
tance of about a mile and a half. The complaint then 
goes on to allege the character and location of the sheds 
of the Compress Company in Little Rock, where the 
Compress Company received the cotton, and also al- 
leges that the defendant made the said sheds a receiv- 
ing station of its road for all cotton in common or un- 
compressed bales that might be delivered there, and 
issued bills of lading for the same to all persons depos- 
iting cotton there and applying therefor. The com- 
plaint then alleges that while said contract was in force 
one Sam. O. Smith placed 340 bales of uncompressed 
cotton in the care and custody of said Com- 
press Company at Little Rock with a view 
to its future compression and_ shipment, in 
accordance with the terms of said agreement, 
which had been so long acted on as to become a cus- 
tom well known to all persons engaged in handling and 
shipping cotton in Little Rock, the said 340 bales being 
then and there of the value of $17,000; that while the cot- 
ton was so deposited the plaintiffs, each for itself, 
issued a policy of insurance against fire for the use of the 
Compress Company and the owner of the cotton, for a 
period beyond the time when the cotton was destroyed, 
said policies covering the entire value of said 340 bales 
of cotton; that the sheds of the Compress Company 
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were crowded with the cotton that accumulated there 
during October and November, 1887, for the reason 
that defendant did not, within a reasonable time, remove 
the cotton that was received there in the sheds of said 
Compress Company ; that the weather was dry and the 
cotton was exposed to danger from fire; that owing to 
the accumulation of cotton, it was placed in the street 
between the sheds of the Compress Company on either 
side of said street, and that the accumulation of cotton 
at the sheds and in the street constituted a public nui- 
sance creating great danger of fire; that at the time of 
the fire hereafter mentioned there were about 4,000 
bales of cotton in said sheds for which the defendant 
had issued bills of lading; that the cotton in said street 
was fired by some one to the plaintiffs unknown, either 
wilfully or negligently ; that by reason of said fire the 
said cotton was totally destroyed, within the risk in- 
sured against in said policies, the total value thereof 
being covered by the same; that thereupon said Smith 
proved his loss of said cotton, upon which plaintiffs 
paid him the full amount thereof, each one paying its 
own lawful pro rata. 


The complaint also stated the alleged cause of action 
as follows : 


“TI. And for a different statement of the same cause 
of action said plaintiff says that prior to the 14th day 
of November, 1887, Sam. O. Smith had deposited in the 
sheds of the Union Compress Company, in the City of 
Little Rock, 340 bales of cotton of the value of seven- 
teen thousand dollars, and that while they were thus 
deposited plaintiff, on the application of said Smith, 
insured them against loss by fire for their full value ; 
that from the 20th day of October until the 14th day of 
November, 1887, said defendant and the said Union 
Compress Company, by their joint act, caused many 
other bales of cotton to be piled in the public street of 
said city adjoining said cotton sheds, so as to greatly 
obstruct the public use of said street, and so created 
a public nuisance, which was continued for three weeks 
or more, until the said 14th day of November, 1887, 
when said cotton in said street was fired, accidentally 
or otherwise, by some person unknown to the plaintiffs, 
and that said fire was communicated to said shed and 
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destroyed the same, together with said cotton of said 
Smith deposited therein, and that as said loss of said 
cotton was within the risk of said policy said Smith 
proved up his said loss and the plaintiffs paid him the 
same, amounting to seventeen thousand dollars, or the 
day of January, 1888.” 

“ Wherefore, plaintiffs pray that they may have judg- 
ment againt said defendant for said sum of money so 
paid by them as aforesaid, with interest and costs.” 


Morton. October 30, 1889, defendant filed its motion 
to make the complaint more specific (Record, pp. 5, 12), 
which motion was overruled, the defendant excepting to 
said ruling and making its exceptions a part of this Bill 


of Exceptions (Record, pp. 6, 12). 


PLEA OF Non-JornpER. November 1, 1889, defendant 
filed its plea of non-joinder (Record, pp. 12-13). 

The plea of non-joinder was (Record, p. 12): 

“That Sam. O. Smith, to whom the policy of insur- 
ance, alleged in the complaint, was issued, and to whom 
the said insurance was paid by plaintiffs, is a necessary 
sarty to this action, and the same is not joined therein. 

; ?, spe, | 
Therefore, they would pray that plaintiffs be required 
to make the said Sam. O. Smith party to this action. 
Wherefore, it prays, &c.” 


After argument said plea was overruled by the Court, 
to which ruling defendant excepted and made its excep- 
tions part of this Bill of Exceptions (Record, pp. 6, 
12). 


DEMURRER TO CoMPLAINT. Thereupon the defendant 
filed its demurrer to each of the paragraphs of the com- 


plaint, as well as a general demurrer to the whole com- 


v 


plaint which demurrer is in words as follows, to wit 
(Record, pp. 12-13) : 

‘‘ For demurrer to first paragraph of plaintiffs’ com- 
plaint, defendant says: 


1. 


1st. That there is a defect of parties plaintiffs in this 
action, in this, that the assured, under whom plaintiffs 
claim their right, are not made parties hereto. 

2d. That the same does not state facts sufficient to 
constitute a cause of action in favor of plaintiffs. 


II. 


Ist. To the second paragraph defendant, for de- 
murrer, says that there is a defect of parties plaintiffs 
in this action, in this, that the assured, under whom 
plaintiffs claim, are not made parties thereto. 

2d. Because the said paragraph does not state facts 
sufficient to constitute a cause of action in .favor of 
plaintiffs.” 


This demurrer was overruled by the Court after ar- 
gument by counsel, to which ruling defendant duly, at 
the proper time and in the proper manner, excepted, as 
appears by the judgment roll herein, and has made its 


exceptions part of this Bill of Exceptions. 


THe ANSWER. Thereupon defendant filed its answer 
to the complaint (Record, pp. 13, 7-10). The only 
parts of the answer that need be specially mentioned 
here are substantially as follows: Defendant admitted 
and stated certain facts in regard to the business of the 
Union Compress Company and the location of its build- 
ings, and that the defendant's line of railway ran along- 
side the Compress Company's warehouse at the foot of 
Main street. The answer expressly 

‘“ Denies that it ever made any contract with the said 
Union Compress Company by which it agreed or held 
out any inducement to the said Compress Company or 
the public to receive cotton at its compress and ware- 
houses at the foot of Main street in the City of Little 
Rock, or anywhere else.” 
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The answer states that the defendant gave the Union 
Compress Company a certain rate per carload, whereby 
it agreed to haul cotton for the Compress Company from 
its warehouse at the foot of Main street, and elsewhere 
in Little Rock, to its compress in Argenta [that is, the 
Railway Company merely fixed a rate for hauling what- 
ever cotton it might haul for the Compress Company 
between the places named]. 

The answer then states certain facts as to the erection, 
operation and control of the Compress Company’s com- 
press buildings and warehouses. 

It “denies that it (the Railway Company) had any 
part in the erection or control of the said compress 
buildings, warehouses or sheds at the foot of Main 
street;” also “denies that it made the said Union 
Compress Company's buildings and warehouses or 
sheds a receiving station of its road;” also ‘“ denies 
that it ever had any interest or claim to or control over 
the said warehouses, sheds or buildings,” or the ground 
upon which they were located; “but it says that the 
said property belonged entirely and exclusively to the 
Union Compress Company, in which this defendant had 
no interest whatever, and over which it had no control.” 


Defendant then states that the Union Compress Com- 
pany received cotton at said point for compression and 
storage, and issued its warehouse receipts therefor to 
the owners of the cotton; that the various railway com- 
panies doing business at Little Rock would, at the re- 
quest of the holders of the said warehouse receipts for 
cotton stored with the Union Compress Company, 
whether the cotton was so stored at the foot of Mam 
street or elsewhere in Little Rock, or Argenta, take up 
the said receipts of the Compress Company and issue 
bills of lading to the shippers; that such cotton still 
continued to be held by the Compress Company for 
compression, and that it was well understood by the 
shippers of the cotton that the cotton was to remain in 
the possession and custody of the Compress Company 
until it should be compressed and prepared for ship- 
ment. ‘ 

“ Defendant denies that at the time of the said fire 
there were 4,000 bales of cotton in said sheds for which 
it had issued bills of lading, or that it had ever received 
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any of the cotton that was stored in said sheds, or that 
it had any control whatever over the same.” “It denies 
that it ever held out any inducement to the owners or 
shippers of cotton to deliver the same at that point ;” 
“it denies that this defendant ever suffered a large 
amount of cotton unreasonably to accnmulate at the 
sheds of the Union Compress Company, or that it un- 
reasonably neglected or refused to move said cotton, or 
that it had any control over the same in any manner 
whatsoever.” 

As to the 340 bales of cotton of Sam. O. Smith, or 
its value, or its insurance, or payments by plaintiffs on 
such insurance, the defendant’s answer alleged that it 
had no knowledge or information, and therefore made 
a general denial. Defendant denied that it was in any 
way responsible for the accumulation of cotton or for 
the fire. 

“ It denies emphatically that this defendant, either 
alone or jointly with the Union Compress Company, 
caused the said bales of cotton to be piled in the public 
streets of the said City of Little Rock adjoining the 
said Union Compress Company’s sheds and warehouses 
at the foot of Main street, or that it had any control 
over or interest in the said sheds, warehouses or streets 
adjacent thereto ; it denies that it took any part of any 
kind or character in the creation of any public nuisance 
in the streets of Little Rock, if any was created there, 
on the 14th day of November, 1887, or prior thereto.” 


AND FOR FURTHER ANSWER to the first and secqnd 
counts of said complaint defendant says : 


* That if the said Sam. O. Smith stored their said 
cotton in the warehouses and sheds of the Union Com- 
press Company at the foot of Main street at the time 
alleged in said complaint they did so with @ /u// and 
pr rfect know ledge that the Te wadsad large ace umulation of 
cotton at said points, and that the same was acc umulat- 
ing there faster than the said Compress Company 
could ‘handle the same; that said plaintiff and said 
Sam. O. Smith were aware of the mode and manner in 
which said cotton was stored, cared for, quar led and 
handled by the Union Compress Company, and the said 
S. O. Smith was at the time a stockholder and officer 
in said Union Compress Company, and the plaintiffs 
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knowing all said facts insured said cotton in said Main 
street, and by their own acts in the premises contributed 
to the loss of said cotton, if any they did lose. 

Defendant specifically denies all the allegations of 
carelessness or negligence either of omission or com- 
mission on its part as alleged and set up in the complaint, 
and says that it was guilty of no want of care in any re- 
spect whatever which would in any manner contribute to, 
approximately or otherwise, the cause of said fire on 
November 14, 1887. 


AND FOR FURTHER AND COMPLETE DEFENSE to the ac- 
tion in this suit defendant says: 

That the plaintiff is a foreign corporation doing 
business in the State of Arkansas; that prior to the 
making and entering into the contract upon which this 
action 1s based the said plaintiffs wholly failed, refused 
and neglected to comply with the conditions and pro- 
visions of an act of the General Assembly of Arkansas 
entitled “ An Act to prescribe the conditions upon 
which foreign corporations may do business in this 
State,” approved April 4, 1887; that by reason of said 
refusal and neglect to comply with the said statutes of 
this State the contract upon which this action is based 
is void, and the Courts are by law forbidden to enforce 
the same or any rights growing out of them in favor 
of said plaintiff. Wherefore, defendant says that said 
plaintiff has no legal capacity to institute this suit. 


> 


The case was then tried by a jury, who returned a 
verdict for plaintiff for $18,864.04, upon which judg- 


ment was rendered, as above stated (Record, p. 11). 
The Facts. 


We have made with great care the following brief, 
but believed to be an accurate, statement of the facts 
which the evidence showed or tended to show: 

The Union Compress Company had some buildings or 
sheds at the foot and on either side of Main street 


in the City of Little Rock (see Map, Record, p. 28) 
The business of compressing cotton had formerly been 
carried on there, but at the time of the fire and for some 
time previous the sheds and buildings at the foot of Main 
street had been used by the Compress Company as a ware- 
house. The Union Compress Company had a com- 
press at Argenta, on the opposite side and just across 
the river from Little Rock, at which place it com- 
pressed the cotton delivered to it for compression 
(Record, p. 20 et seg.). The Compress. Company re- 
ceived cotton at its warehouse at the foot of Main 
street, and issued warehouse receipts or tickets there- 
for, the same as any warehouse company would (Testi- 
mony of Sam. O. Sirn, Record, p. 38; and W. H. 
Wricut, Record, pp. 22 and 23). Dealers and other 
persons who had cotton were accustomed to deposit it 
in the Compress Company’s warehouse at the foot of 
Main street until they sold it or until they brought 
other cotton there and made up graded lots for the 
market, using the Compress Company’s warehouse as 
a storehouse for the cotton (Testimony of Sam. O. 
SmirH, Record, p. 17; of W. H. Wricut, Record, p. 
27; A. P. HoweE.., Record, p. 32; and R. E. Dovatass, 
Record, pp. 36 and 37). 

As a matter of convenience the defendant Railway 
Company, also other railway companies doing business 
in Little Rock, would, upon request, issue to owners of 
cotton its bills of lading in exchange for the warehouse 
receipts of the Compress Company while the cotton was 
still in the warehouse of the Compress Company and 
uncompressed (Testimony of W. H. Wricut, Record, 
pp. 22, 23, 27, 28; of Sam. O. Sairu, Record, pp. 38- 
40; and of 8S. W. Tucker, Record, p. 41). The cotton 
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was transported from the Compress Company's ware- 
house at the foot of Main street to its compress build- 
ing at Argenta by the defendant Railway Company 
(Testimony of W. H. Wricutr, Record, p. 28). The 
Railway Company, for this purpose, placed its cars 
empty on asiding alongside of the Compress Company's 
warehouse at the foot of Main street, and after the 
Compress Company had loaded the cars the Kailway 
Company hauled them away to Argenta (Testimony of 
W. H. Wricut, Record, p. 28; of A. C. STILLWELL, 
Record, pp. 54 and 55; and of Sam. O. Smiru, Record, 
p. 71). The Railway Company had no agent or repre- 
sentative at the Compress Company’s sheds at the foot 
of Main street (Testimony of Sam. O. Sirus, Record, 
p. 71). The Railway Company did not have or exercise 
any control over the premises or business of the Com- 
press Company or over the cotton stored in its ware- 
houses, the only act of the Railway Company being to 
furnish cars alongside of the warehouse and to haul 
them away (Testimony, W. H. Wricut, Record, pp. 26 
and 27; Sam. O. Smirs, Record, p. 40, 71; and A. R. 
Brace, Record, p. 74). The Railway Company had its 
own freight depots in Little Rock for the reception of 
freight (‘Testimony of W. H. Wricut, Record, p. 29). 
Some time in the fall of 1887 Sam. O. Smith, or Sai. 
O. Smith & Co., deposited 340 bales of cotton in the 
Compress Company's warehouse, taking that company’s 
warehouse receipts therefor. Zhe Railway Company did 
not issue any bills of lading upon these 340 bales (Testi- 
mony of Sam. O. Smiru, Record, p. 16). These 340 
bales of cotton were placed there for the purpose of 
storing them until they should be sold; they were 


not intended for immediate shipment. Smith him- 
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self so testified (Testimony of Sam. O. Smiru, Record, 
p. 17). The accumulation of cotton at the Com- 
press Company’s warehouse at the foot of Main 
street was so great in the fall of 1887 that the Com- 
press Company stored the cotton in its possession in 
Main street between its sheds or buildings, that part of 
Main street having been leased from the City of Little 
Rock for that purpose by the Little Rock Oil and Com- 
press Company (which lease had been assigned to the 
Union Compress Company) (Record, pp. 113-115 ; tes- 
timony of W.. H. Wricut, Record, p. 29; Sam. O. 
SamitH, Record, pp. 37 and 38; C. F. Marriy, Record, 
pp. 40-41). A large part of the cotton thus placed in 
the street was exposed at the ends of the bales where 
the bales had been cut and the cotton had been sampled 
(‘Testimony of C. F. ManrrtTIn, Record, p. 44; SAM. PRYOR, 
Record, p. 88). Of the cotton in the Compress Com- 
pany s warehouse and in Main street at the time of the 
fire a part had been billed by the Railway Company 
and a part had not (Testimony of A. P. Howe, Record, 
p. 33: W. H. W RIGHT, Record, p. 22 ; RK. E. DOUGLASS, 
Record, p. 37; Sam. O. Siru, Record, p. 38). The 
amount that was billed was variously estimated ; 
perhaps a third of it was billed by the Tron 
Mountain Company, and another third by the 
Mempbis and Little Rock KR. Kh. Co. (Testimony of 
Sam. O. Sirs, Record, p. 38; of S. W. Tucker, 
Record, p. 42). Sam. O. Smith, who was secretary of 
the Compress Company, knew the condition and ac- 
cumulation of cotton at the foot of Main street when he 
put his cotton there (Testimony, Sam. O. Smiru, Record, 
p. 17). The insurance companies also knew, at the 


time when they issued their policies—(the cotton in the 
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policies being described a un street.” See policies 
set out at length, Record, pp. 13-15)—of the condition 
and accumulation of the cotton (Testimony of Sam. QO. 
SmiruH, Record, p. 18; of L. B. LEIGH, insurance agent, 
Record, p. 104; J. F. Boye, insurance agent, Record, 
p. 105), and charged an extra rate of premium on that 
account (Testimony of L. B. Leiau, Record, pp. 104-105 ; 
J. F. Boyite, Record, p. 105). The cotton crop of 
1887 was unprecedented, being unusually large (Testi- 
mony of Sam. O. Smirn, Record, p. 71), and being 
brought to market unusually early in the season (Tes- 
timony of W. H. Wricut, Record, p. 27; A. P. Howe 1, 
tecord, pp, 32, 33; Sam. O. Samira, Record, pp. 40-41, 
71-73 ; Jonn G. Fietocuer, Record, pp. 73 to 74; A. R. 
sRAGG, Record, p. 76). The accumulation and blockade 
of cotton existed elsewhere as well as at Little Rock 
(Testimony of A. P. Howeti, Record, p. 32, bottom). 
There was evidence also that tended to show that the 
Compress Company had made some demands upon the 
Railway Company for transportation facilities for cot- 
ton, or complaints that such facilities were not fur- 
nished (Testimony of W. H. Wricur, Record, p. 24; 
A. P. Howe, Record, p. 31). No definite demands, 
however, were proved. Neither does it appear that 
any demand, definite or indefinite, was made for trans- 
portation facilities from the Compress Company's 
warehouse in Little Rock to its Compress at Argenta. 
. On the contrarv, there was testimony tending to show 
that such demand was not made (Testimony of C. W. 
HEQUEMBOURG, Record, pp. 100-101). All that appears 
from the testimony is, that some demands were made 
for transportation facilities for cotton generally. How- 


ever, a large part of the cotton stored at the foot of 


Main street was not intended for immediate shipment 
(Testimony of Sam. O. Situ, Record, p. 17; R. E. 
Dova.ass, p. 36). There was evidence to show that if 
the cotton crop of 1887 had not been an unprecedented 
one, both in size and early maturity, there would have 
been plenty of transportation facilities to meet all the 
demands which the Compress Company might have 
made (Testimony of C. W. Hequempoura, Record, p. 94; 
A. R. Braaa, Record, p. 76). There was also evidence 
to show that the Railway Company, for the purpose of 
meeting any natural increase in traffic, increased its 
equipment in 1887 over that of 1886, by three or four 
thousand cars (Testimony of A. R. Braae, Record, pp. 
76-77 ; C. W. Hequempourac, Record, pp. 93-99) ; also 
testimony that the Railway Company did all that was 
in its power to furnish transportation facilities for the 
Compress Company (Testimony of C. W. HEQuEm- 
BouRG, Record, pp. 93-104). The testimony shows that 
people were continually passing along Main street, 
in the gangway which was left between the bales of cot- 
ton, smoking cigars, pipes and cigarettes (Testimony of 
Henry Ler, Record, p. 55; Sam. Pryor, Record, p. 56 ; 
THomas Barper, Record, pp. 56-57; M. T. Hurr, 
Record, p. 57; JoHN FRANKLIN, Record, p. 66). The 
testimony also showed that the season was an unusually 
dry one (Testimony of W. H. Wricut, Record, p. 24; 
C. F. M ARTIN, Record, p. 46). The testimony shows 
that on November 14th, 1887, about 4:30 P. M., the 
cotton was set on fire (probably by accident), by some 
boys who were smoking or lighting cigarettes as they 
were going along the gangway between the bales of 
cotton (Testimony of Tuomas Barser, Record, pp. 82- 
84; Sam. Pryor, Record, pp. 84-88 ; Peter Coss, Rec- 
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ord, pp. 88-89). There was also evidence which tended 
to show that none of the defendant’s trains or engines 
had passed along the track near the Compress Com- 
pany’s warehouse for three hours prior to the fire, and 
that the fire was not set or created by reason of any 
spark or negligence in that regard on the part of the 
Railway Company or of its employees (Testimony of 10 
or 15 witnesses, Record, p. 80). The fire spread and 
consumed all the cotton stored in the street and in the 
sheds, including the cotton of Sam. O. Smith & Co., on 
account of which this action is brought (Testimony of 
Sam. O. Smiru, Record, p. 17). The 340 bales of cotton 
of Sam. O. Smith & Co. were, at the time of the fire, in- 
sured by plaintiff insurance companies for $17,000 (‘Tes- 
timony of Sam. O. Smrru, Record, p. 16 ; Insurance Pol- 
icies, Record, pp. 13 to 15). The value of the cotton 
was over $18,000 (Testimony of Sam. O. Samrru, Record, 
p- 16). The Insurance Companies paid Sam. O. Smith 
& Co. the full amount due under the policies (Testimony 
of Sam. O. Siru, Record, p. 16). The Railway Conr- 
pany, for the season of 1887, fixed a rate to the 
Compress Company for carrying cotton from Little 
Rock to Argenta for all the cotton which 
it might carry. This rate was not fixed by 
contract, but was merely announced orally by the agents 
of the Railway-Company to the agents of the Compress 
Company (Testimony of A. P. HoweE.t, Record, p. 30). 
‘There was also an agreement as to taking out insurance 
upon cotton, also as to payment for compression (Testi- 
mony of A. P. Howetz, Record, p. 68). Aside from 
this, there was no agreement of any kind with the Com- 
press Company as to carrying the cotton between Little 
Rock and Argenta (Testimony of A. P. Howe 1, 
Record, pp. 31, 67, 70). 
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The evidence also showed that the plaintiff insur- 
ance companies, which were foreign corporations, had 
not complied with the Arkansas statute by filing a 
certificate in, the office of the Secretary of State, desig- 
nating an agent upon whom process might be served, 
and stating the principal place of business of such com- 
pany in that State, in accordance with the Act of April 
tth, 1887 (Testimony of J. H. Sunn, Record, pp. 
LO9-110). It was admitted that the plaintiff insurance 
companies were “doing business” in the State of 


Arkansas (Record, p. 110). 


The Court, upon the evidence as above stated, re- 
fused to give the fourteen separate instructions re- 
quested by the defendant (Record, pp. 116-119), and of 
its own motion gave certain other instructions (Record, 
pp. 120-121). The defendant excepted to the rulings 
of the Court in both of these respects, and made its 
exceptions a part of this Bill of Exceptions (Record, p. 
121). 

The Court also admitted certain evidence against the 
objections of the defendant, and its rulings on these 
points were duly excepted to by the defendant, and 
these exceptions form part of this Bill of iuxceptions 
(Record, pp. 19-20, 59-65, 66-67). 

"The defendant offered to read in evidence a petition 
to the board of Councilmen of the City of Little Rock 
by the Little Rock Oil and Compress Company for a 
lease of that part of Main street where the cotton in 
question was stored ; also a contract and lease executed 
by the City of Little Rock to that company in com- 


pliance with the said petition; also an assignment of 
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the said contract and Jease to the Union Compress 
Company. The Court excluded the evidence thus 
offered, to which ruling the defendant excepted, and 
made its exceptions a part of this Bill of Exceptions 


(Record, pp. 113-115). 


Assignment of Errors. 


Ist. The Court erred in overruling defendant’s motion 
to compel plaintiffs to make their complaint more 
specific and to file their policies of insurance as exhibits 
to their complaint. 

2d. The Court erred in overruling defendant's plea of 
non-joinder filed herein. 

3d. The Court erred in overruling the demurrer filed 
by defendant to each of the paragraphs of plaintiffs’ 
complaint herein. 

4th. The Court erred in permitting, over defendant's 
objection, the testimony of H. G. Vanetten, C. E. Fer- 
gusen, L. W. Coy, and J. H. Trump, to go to the jury, 
wherein it was attempted to show that there had been 
a shortage of cars on defendant’s road during the years 
1886 and 1887, prior to the fire, and that consequently 
caused delay in the shipment of lumber over defendant's 
road when offered by the lumber mills in the State of 
Arkansas during those years. 

doth. The Court erred in permitting plaintiffs, over 
defendant's objection, to read to the jury the ordinance 
of the City of Little Rock—No. of section, 596—for- 
bidding all persons from encumbering or obstructing 
any street, alley, or public place in the City of Little 
Rock. 

6th. The Court erred in permitting plaintiffs, ove: 
defendant's objection, to read to the jury the proclama- 
tion of the Mayor of the City of Little Rock, ordering 
all persons within the corporate limits to remove all 
bales of cotton from the streets and alleys in said city 
and from storing their cotton or property therein. 

7th. The Court erred in permitting the plaintiffs, 
over defendant’s objection, to read to the jury a release 
executed by G. W. Martin and others to the defendant 
railway company, releasing said railway company from 
liability for the value of said cotton burned in excess of 
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the amount paid by the plaintiffs, said receipt having 
been given during the progress of the trial and upon 
consideration paid by plaintiffs. 

Sth. The Court erred in refusing to permit the de- 
fendant to read in evidence a written petition from the 
Little Rock Oil and Compress Company to the City of 
Little Rock, Ark., and a lease executed by the City of 
Little Rock to the Little Rock Oil and Compress Com- 
pany and by said company assigned and transferred to 
the Union Compress Company, wherein the said city 
leased for a term of years all that part north of Main 
street lying between its warehouses near and adjacent 
to defendant’s railway tracks. 

%th. The Court erred in refusing to permit defendant 
to prove that at the time of the fire the Union Compress 
Company held, occupied, and used North Main street 
under and by authority of a written lease made and 
executed to it and its assignors, in writing, by the City 
Council of the City of Little Rock. 

LOth. The Court erred in refusing to 
struction asked for by the defendant. 

lith. The Court erred in refusing to give the second 
instruction asked for by the defendant. 

12th. The Court erred in refusing to give the third 
instruction asked for by the defendant. 

13th. The Court erred in refusing to give the fourth 
instruction asked for by the defendant. 

14th. The Court erred in refusing to give the fifth 
instruction asked for by the defendant. 

15th. The Court erred in refusing to give the sixth 
instruction asked for by the defendant. 

16th. The Court erred in refusing to give the seventh 
instruction asked for by the defendant. 

L7th. The Court erred in refusing to give the eighth 
instruction asked for by the defendant. 

18th. The Court erred in refusing to give the ninth 
instruction asked for by the defendant. 

19th. The Court erred in refusing to give the tenth 
instruction asked for by the defendant. 

20th. The Court erred in refusing to give the eleventh 
instruction asked for by the defendant. 

21st. The Court erred in refusing to give the twelfth 
instruction asked for by the defendant. 

22d. The Court erred in refusing to give the thir- 
teenth instruction asked for by the defendant. 


give the first in- 
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23d. The Court erred in refusing to give the four- 
teenth instruction asked for by the defendant. 

24th. The Court erred in giving its charge to the jury 
as set out in parageyeph numbered (1) of said charge, 
and especially in giving that portion of the charge 
specifically set out in the bill of exceptions on page 121 
of the Record. 

25th. The Court erred in giving in its charge to the 
jury the second paragraph of said charge, which is 
specifically set out in the bill of exceptions. 

26th. The Court erred in giving tothe jury the third 
paragraph of its charge, as set out specifically in the 
bill of exceptions, and to which exceptions were prop- 
erly taken at the time and duly allowed. 

27th. The Court erred in taking the case at the time 
from the jury and finding the facts therein, thus vir- 
tually rendering a verdict without the aid of the jury. 

Wherefore, the defendant prays that the judgment 
rendered in this cause be reversed, set ‘aside, and. held 
for naught, and that the Cireuit Court be directed to 
dismiss the complaint, or that a new trial be had, as to 
this Court shall seem proper. 


ARGUMENT. 
I. 


If there was on the facts of this case any 
liability on the part of the Railway Com- 
pany (which we deny), the plaintiff insur- 
ance companies cannot maintain this ac- 
tion IN THEIR OWN NAMES. Whatever 
rights they have acquired against the Rail- 
way Company have been acquired by the 
issuing of the policies, their payment of 
losses to, and subrogation tothe rights of. 
the insured ; and if there was any cause of 
action, it can be asserted in an action at 
law ONLY IN THE NAME OF THE IN- 
SURED. 
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The objection here made appears upon the face of 
the complaint, and was properly raised in the Court 
below by a demurrer, on the grounds: (1) that there 
was a defect of parties plaintiff in that the insured 
under whom the plaintiffs claim their right were not 
made parties, and (2) that the facts stated in the com- 
plaint did not constitute a cause of action im favor of 
plaintiffs (Record, pp. 6, 12-13). There was also a plea 
of non-joinder of the insured, Sam. O. Smith & Co., 
(/6). Both the demurrer and the plea ware overruled 
by the Court, to which rulings the defendant duly took 
exceptions, which it has made part of this Bill of Ex- 
ceptions (Jb). Neither by the practice of this Court 
nor by the Arkansas Code was this error waived by the 
defendants answering over; and the error can be re- 
viewed by this Court on this writ of error to reverse 
the judgment entered on the verdict. 

Teal vs. Walker, 111 U. S8., 242, 246. 
Mansfield’s Digest Arkansas Statutes, § 
5081. 


This point was also raised by the instructions which 
the Court gave, to which instructions the defendant 
excepted at the time, and has made its exceptions a 
part of this Bill of Exceptions (Record, pp. 120-121). 
In these instructions the Court charged the jury that in 
the event they found certain facts therein mentioned, 
then the plaintiffs were entitled to recover. It was 
error to charge that the plaintiffs could recover at all 


in this action which is brought in their own names. 


The theory on which plaintiffs seek to maintain this 
; | 


action is, that the fire was caused by the negligence of 
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the Railway Company, causing loss and damage to 
Smith & Co., the owners of the cotton, and that the 
plaintiffs, having paid the said Smith & Co. the 
amounts due under policies issued by them on said 
cotton, became thereby subrogated to the alleged 
right of the insured, as the owners of the cotton, to 
recover damages from the Railway Company for its 
negligence causing the loss. Assume that all these 
propositions are true, still the plaintiff insurance com- 
panies cannot recover in this action, for the reason that 
the action is not brought in the name of the insured. 

The action is one of fort, and is an action at law. 
The alleged cause of action is an injury to the property 
of the insured caused by the negligence of the Railway 
Company. The case raises no question of common 
varrier’s liability, or even of warehouseman’s liability. 
The fact is undisputed that the Railway Company had 
not issued bills of lading for, neither did it at any time 
have possession or control of the cotton in question 
either as a common carrier or warehouseman or other- 
wise. The action is therefore an action of tort and at 
law. It is elementary law that in the absence of a 
statute to the contrary such an action must be brought 
in the name of the person whose property is injured, 
and an action cannot be maintained in the name of his 
assignee or in the name of the person entitled by right 
of subrogation. 

The authorities uniformly support the proposition 
above stated. The leading case, on all fours with the 
present one on this poimt, is London Assurance Com- 
pany vs. Sainsbury, 3 Dougl., 245. The facts were as 
follows: A fire in London had been caused by rioters. 


, 


By statute the “inhabitants of London” were liable 
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for damage caused by acts of rioters. The insured 
recovered from the insurer the amount due under 
the policy. The znsurer then brought this action in 
its own name against the inhabitants of London to re- 
cover from them for the damage done by the rioters to 
the property on which it had paid the insurance money. 
The Court held that the insurer could not maintain the 
suit in its own name, but must sue, if at all, in the name 
of the insured. 

During the argument, counsel for the defendants was 


about to yield the point, saying (p. 247) : 


“No objection will be made that the action is 
brought in the name of the :nsurer, because that ques- 
tion appears to be decided in Mason vs. Stainsbury, 
3 Dougl., 61” (a suit in name of ensured against the in- 
habitants on account of the same fire). 

Whereupon, interrupting counsel, “ BuLLER, J., said 
he did not understand that point to be concluded by 
anything that passed in this Court; and Lord Mans- 
FIELD said that the great question was, whether the in- 
su7rer could recover otherwise than in the nam of the 
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Lord MAnsrretp then directed that this question 
stand over for argument. The decision was that the 
Insurer could not recover in its own Mae, An appeal 
was taken to the Exchequer Chamber, and the decision 


ynanimously affirmed. 


Lord MANSFIELD, giving his opinion, said (p. 203) : 


“T agree that the plea and replication are immate- 
rial, and that the question is, whether this action could 
have been maintained in the name of the plaintiffs 
against the rioters if the statute had never been made. 
Langdale is the sole owner. The relation of the plain- 
tiffs is by the insurance, which is a contract of indem- 
nity. It follows that in respect of salvage the insurer 
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stands in the place of the insure xl, and vice versa as to 
damage. I take it to be a maxim that, as against the 
person sued, the action cannot be transferred. As be- 
tween the parties themselves the law has long sup- 
ported it for the benefit of commerce; but the assignee 
must sue in the hame of the assignor : by which the de- 
fense is not varied. There is no instance of an action in 
the name of an insurer, while numberless actions have 
been brought by owners of ships for damage done by 
other ships, where many of them must have been in- 
sured. * * * As we are equally divided, in order 
to expedite the betel of a writ of error, let there be 
judgment for the defendant.” 


This decision is the law everywhere to-day except as 
changed by statute ; and in Arkansas, as we shall show, 


infra, (p. 27), the statutes have not changed 1t. 


In Simpson vs. Thomson, 1 L. R., 3 App. Cas., 279, 
the facts were as follows: Two ships, the property of 
the same owner, collided; the underwriters paid the 
insurance effected on the lost ship, and then claimed to 
rank pari passu with the owners of cargo destroyed, in 
the distribution of the fund lodged in Court (as re- 
quired by statute) by the owner as proprietor of the 
ship which did the damage. The House of Lords held 
that the underwriters had no such right. In the course 
of his opinion the Lord Chancellor (Catrns) said 
(p. 284) : 


“IT know of no foundation for the right of under- 
writers, except the well-known principle of law, that 
where one person has agreed to indemnify another, he 
will, on making good the inde munity, be entitled to suc- 
ceed to all the w ays and means ‘by which the person 
indemnified might have protected himself for the loss. 
It is on this principle that the underwriters of a ship 
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that has been lost are entitled to the ship in specie if 
they can find and recover it ; and it is on the same 
principle that they can assert any right which the 
owner of the ship might have asserted against a wrong- 
doer for damage for the act which has caused the loss. 
But this right of action for damage s the y must assert, not 
in their own names, but in the nan of the person in- 
sured, and if the person insured be the person who has 
caused the damage, [ am unable to see how the right 
can be asserted at all.” 


Lord PENZANCE, also, in his opinion, said \p. 290) : 


‘But the ground upon which I will ask your Lord- 
ships to reject this contention of the respondent's ecoun- 
se] is this. that upon the Cases cited no precedent oT 
authority has heen found vr produced fo thre Hlouse for 
dit action against the tOrondgd low }* € rcept an the (447726, and, 
there fore, in point of law, Ol the jp sy of ole who had 


( ithe r sorte prope rty in, UT PUSsEsstor of, th, chattel ‘n- 


jured. 


The proposition (I.)above stated is the law in this court. 
In Hall V8. Railroad Companies, L3 Wall. 367. the facts 
were these: The goods insured were accidentally de- 
stroyed by fire while being transported by the railroad 
companies ; the insurance companies paid the amount 
due under their policies to the insured; and afterwards 
the insurance companies brought this action ia th 
names of the ansured to recover from the railroad COM pa- 
nies on their common-carrier liability to the insured. 
The Cireuit Court decided that the action could not be 
maintained. But this Court reversed that decision. 
Mr. Justice SrronG, giving the opinion of the Court, 
among other things, said (p. 372) : 

‘There is also a large class of cases in which attempts 
have been made by insurers who had paid a loss to 
recover from the party in fault for it, by swit in their 
OW right and not in the right of thi assured. Such 
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attempts have failed, but in all cases it has been con- 
ceded that suits might have been maintained i the 
name of the insured party, for the use of the insurers. 
And such is the English doctrine settled at an early 
period ” (citing cases). 


Also (p. 373) 


‘“ There is nothing, then, to take the casein hand out 
of the GENERAL RULE that an underwriter, who has paid 
a loss, is entitled to recover what he has paid by a suit 
in the name of the assured against a carrier who caused 
the loss.” 


In Phenix Insurance Co. vs. Erie Transportation Co., 
117 U. S., 312, Mr. Justice Gray, giving the opinion of 
the Court, says (p. 321) : 


“From the very nature of the contract of insurance 
as a contract of indemnity, the insurer, when he has 
paid to the assured the amount of indemnity agreed on 
between them, is entitled, by way of salvage, to the 
benefit of anything that may be received, either from 
the remnants of the goods or from damages paid by 
third persons for the same loss. But the insurer stands 
inno relation of contract or of privity with such per- 
sons. His title arises out of the contract of insurance, 
and is derived from the assured alone, and can only be 
enforced in the right of the latter. /n «a court of common 
law it can only be asserted in his name, and even in a 
court of equity or of admiralty, it can only be asserted 
in his right. Im any form of remedy the insurer can 
tuke nothing by subrogation but the rights of the as- 
sured.” 


The law is the same everywhere, unless changed by 
statute. 

Rockingham Mutual Fire Ins. Co. v. Bosher, 39 
Maine, 253, was an action of trespass on the case. The 
plaintiff insured one Shannon in a certain sum upon his 
store or shop and goods therein, which were burned 


during the life of the policy. The loss was adjusted 
and paid, and this action was brought to recover the 
amount so paid of the defendant, who was alleged to 
have wilfully and maliciously set fire to the building. 

A general demurrer was filed to the declaration. The 
parties agreed to submit the question whether the 
action could be maintained in the name of the company. 
It was held that it could not be so maintained. Refer- 
ring to the case of Zhe London Assurance Company vs. 
Sainsbury, supra, the Court says : 

“This case has not been overruled by any cited for 
the plaintiffs, or which we have been able to find, and 
the reason of the doctrine of the cases, in which it was 
held that an action may be maintained in the name of 
the owner, as the trustee of the insurer, who has paid 
the loss, against the wrongdoer or party first liable as 
principal, is wholly inconsistent with the principle that 
the insurer can in his own name recover for money paid 
on the contract of insurance in an action against the 
wrongdoer. For the insurer and assured being in effect 
one person, each cannot maintain an action at the 
same time and for the same loss, where there can be 
but one satisfaction.” 


Peoria Ins. Co. v. Frost. 37 [ll.., 334. was an action Ln 
the nave of the msurer against third persons to recover 
damages for their negligence by reason of which the 
property insured had been destroyed by fire. The 
Court held that the action could not be maintained in 
the name of the insurer. 

Mr. Justice LAWRENCE, giving the opinion of the 
Court, said (p. 335): 

It is admitted that if there was such carelessness 
they (the third persons) were liable, and the only ques- 


tion made upon this record is, whether this liability can 
be enforced in the name of the present plaintiff, or 
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whether the suit must be brought in the name of the 
owners of the property destroyed, for the use of the 
insurance company.’ 


After citing and commenting upon the leading cases, 
Mr. Justice LAWRENCE continues (p. 336): 


‘“‘ In the face of this formidable array of authorities 
we are urged in the very elaborate argument of the 
counsel for the plaintiffs in error to establish for this 
State anew rule. * * * The rules of procedure at 
common law are the results of centuries of experience 
applied to human affairs by intellects at once compre- 
hensive and acute, and where we find a principle firmly 
established by a series of decisions beginning with such 
names as MANSFIELD and BULLER, and followed by such 
courts as we have quoted, with not a single adverse de- 
cision to break the current of authorities, we should hesi- 
tate long before we pronounce the rule arbitrary and 
unreasonable, and, therefore, unworthy to be followed. 
If courts were to assume the right to overturn an estab- 
lished rule whenever, if the question were a new one, 
they might be inclined to hold a different principle, the 
law would cease to be a system and degenerate into a 
mere matter of judicial discretion. The profession 
would be unable to advise their clients, and the re- 
proach of uncertainty which it is so common to cast 
upon the administration of justice would be well de- 
served. 

The decisions we have quoted proceed upon the 
ground that when an injury is done to property the 
remedy must be sought in the courts at common law 
by some person who has an estate in the property, legal 
or equitable, which the law recognizes. But the insur- 
ance company had no estate or ownership in this prop- 
erty of any kind whatever.” 


Mr. Flanders states the rule concisely and accurately 
as follows : 


‘‘ Where insured property has been burned by the 
careless or wilful act of third persons, the insurers, 
upon paying the loss, become subrogated to the rights 
of the assured, and may sue the wrongdoers, not in their 
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own name, but in the name of the owner of the 
property.” 


Flanders on Insurance, 2d Ed., p. 648. 
| See also 
Commercial Union Ins. Co. vs. Lister, L. R., 
—> 9 Ch. Ap., 483. 
Darrell vs. Tibbitts, L. R., 5 Q. B. D., 560, 
: 561. 
Conn. Life Ins. Co. vs. N. Y. & H. RB. R. 
Co., 25 Conn., 265. 
Hart vs. Western &. R. Co., 13 Met., 101. 
| 
In a court of equity or a court of admiralty the in- 
) surer may, if there is any cause of action, bring his suit 
| in j IS Own Mae, 
, Liverpool Steam. Co. vs. Phoenix Ins. Co., 
129 U. S., 397, 462. 
ss Phoenix Ins. Co. vs. Erie Trans. Co., 117 


U. S., 312, 321. 


But in those courts, as well as at common law, he can 
recover only in the prght of the insurect, 
Phoenix Ins. Co. vs. Erie Trans. Co., supra. 
Platt vs. Richmond, &c., R. R. Co., 108 
N. Y., 358. 
Simpson v. Thomson, L. R., 3 App. Cas., 


279. 


There is nothing in the Arkansas Stat- 

| utes changing the rule of common law 

— that an action like the present one must 
be brought in the name of the insured. 


The statutes provide: 


“ Every action must be prosecuted in the name of the 
real party in interest, except as provided in Sections 
4935, 4936 and 4938.” 

Mansfield’s Digest, § 4933. 
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Sections 4935, 4936 and 4938 do not cover the case 
now in question. But the statutes also provide in the 
next section : 


“Where the assignment of a thing in action is not 
authorized by statute, the assignor must be a party as 
plaintiff or defendant.” 

Mansfield’s Digest, $ 4934. 


Under this section the test is, whether the thing 
which is the subject of the suit is made assignable by 
statute. If it is not made assignable, then the person 
in whose favor the right of action originally exists 
must be made a party to the suit. Now, the thing in 
action in the present case arises from a fort, and the 
assignment of it “is not authorized by statute.” The 
following section states what things are assignable : 

** All bonds, bills, notes, agreements and contracts, in 
writing, for the payment of money or property, or for 


both money and property, shall be assignable.” 
Manstield’s Digest, § 473. 


A right of action for a fort is clearly not embraced 
among the things made assignable by the section last 
quoted ; and nowhere in the Statutes of Arkansas is 
such a right of action made assignable. See on this 
point : 

St. Louis, lron Mountain and Southern 
Railway Co. vs. Bank of Camden, 47 
Ark., 548. 

Oliver vs. Walsh, 6 Cal., 456. 

Hicks vs. Doty, 4 Bush (Ky.), 420. 


The statutory provisions in California and Kentucky 
under which the above cases were decided were sub- 


stantially like those of Arkansas which apply in the 
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present case; and the courts of both those States, as 
well as the Arkansas Court in the case cited, reach con- 
clusions which fully support the propositions here 
stated. 


In those States where the Codes require or permit ad/ 
actions to be brought in the name of the real party in 
interest (with no exceptions) it has been decided with 
doubtful correctness, and apparently without much 
consideration, that the insurer may sue in his own 
name. 

Conn. Fire Ins. Co. vs. Erie Ry. Co., 73 
N. Y., 399, 405. 

Swarthout vs. Chicago and N. W. R. R. Co.. 
40 Wis., 625. 


But, however this may be, the Codes of those States 
contain no such provision as is contained in Section 
4934 of the Arkansas Statutes, above quoted. Even if, 
therefore, these two cases were well decided under the 
Codes of New York and Wisconsin, they furnish no 
support for the ruling of the Circuit Court in the present 


case. 


It was said by the Court below that the above 
statute, which provides that : 
o 
“$ 4934. Where the assignment of a thing in, action 


is not authorized by statute, the assignor must be a 
party, as plaintiff or defendant ” 


has no application in the present case. The reason 
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which the Court gave was, that the insurer, in a case 
like the present one, does not sue as assignee.* 

This proposition proceeds from the failure to appre- 
hend the common law rule above stated—that the in- 
surer must sue, if at all, in the name of the insured—and 
the reasons forthis rule. The very foundation and reason 
of the rule is, that the right to sue for a tort is a chose in 
action and is not assignable. In other words, the insurer 
in such a case as the present attempts to sue in the 
character of an assignee of a chose in action; and it is 
because he attempts to sue as assignee of a chose in 
action that he is not allowed to sue in his own name, 
but must sue, if at all, in the name ofthe assignor. This 
is the reason which is given by the Court in the case 
which established the rule on this subject, and which 
has ever since been followed and regarded as the lead- 
ing authority. 

In the leading case of London Assurance Company vs. 
Sainsbury, a Dougl., 245, supra, Lord MANSFIELD said 
(p. 253) : 

“1 take it to be a maxim that, as against the person 
sued, the action cannot be transferred. As between the 
parties themselves the law has long supported it for 
the benefit of commerce ° but the ASSIGNee must sue wn 
the name of the assignor; by which the defense is not 
varied. ‘There is no instance of an action in the name 
of an insurer.” 


There can be no doubt that if the person whose prop- 
erty 1s injured by a tort makes an express written assign- 


ment of the right of action for the tort, still, under the 


*See the opinion of the Circuit Court in a case which arose from 
the same fire, but in which the parties and facts were only partially 
thesame: Marine Ins. Co, vs. St. L., I. M. & 8S. Ry. Co., 41 Fed. 
Rep., 648, 644. 
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Arkansas Code, the assignee cannot sue in his own name, 
but must sue, if at all, in the name of the assignor, 
the person whose property is injured ; for the right of 
action for a tort is not assignable under the statute of 
Arkansas. <A fortiori, if the assignment of the alleged 
right of action for a tort is one implied from the con- 
tracts and acts of the parties, the assignee cannot sue 
in his own name, but must sue, if‘at all, in the name of 
his assignor. The assignee of a right of action for a 
tort can surely have no greater rights under an implied 
assignment than under an express one. 

That the Circuit Court misapprehended the law, and 
the reasons therefor, is clear from the following re- 
marks in its opinion in the somewhat similar case 
already referred to: Marine Ins. Uo. vs. St. L., 1. M. & 
S. Léy. Co., 41 Fed Rep., 643. The Cireuit Court there 
says (p. 645): 

“The right of subrogation is sometimes spoken of as 
an ‘equitable assignment,’ but that is only a convenient 
figure of speech. From the time of the msurance the 
insurer has a pecuniary interest in the thing insured, 
and he becomes entitled to a legal remedy whenever he 
suffers a loss by reason of that interest, and it appears 
that the loss has been occasioned by the wrongful act 
of another. Of course, he has no right of action until 


he has paid the loss to the insured ; because until that 
time he has suffered no damage.” 


This is not true ; the insurer never has any pecuniary 
interest in the thing insured, either before or after the 
payment of a loss under the policy. This is perfectly 
well settled law, and is clear from the following cases, 
above cited, and the principles therein decided : 

Phenix Ins. Co. vs. Erie Transportation Co., 


117 U.S., 312. 
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Platt vs. Railroad Co., 108 N. Y., 358. 
Simpson vs. Thomson, L. R., 3 App. Cases, 


279. 


These cases all hold that the insurer has himself no 
right in the thing, but can sue only in the character of 
assignee and in the right of the insured; and if the 
insured has no right of recovery the insurer can have 
none. The case of Simpson vs. Thomson is stated at 
length, supra, p. 22. If in that case the imsurer 
had had any right in the insured ship itself, then he 
would have had a right to rank puri passu with the 
owners of the cargo destroyed in the distribution of 
the fund lodged in Court. It was for the reason that 
the insurer had no such right in the ship itself that he 
was not allowed to rank with the owners of the cargo 


destroyed. 


In Phenix Ins. Co. vs. krie Transportation C”., and 
in Platt Us, Ratlroad C’o.. suprd, the carrier had stipu- 
lated with the owner that in case of loss the carrier 
should have the benefit of any insurance ;' and in both 
‘ases it was held that the carrier was not liable to the 
insurer, the reason being that the insurer had himself 
no right in the thing insured, but must work out his 
rights, if any, through the insured ; and, as the insured 
had parted with his right to the carrier (to the amount 
of the insurance), therefore the insurer had no right to 
recover at all. 

In Phenix Ins. Co. vs. Erie Transportation Co., 117 
U. S., 312, Mr. Justice Gray says on this point 
(p. 321) : 


“ But the insurer stands in no relation of contract 


faces 
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or of privity with such person. His title arises out of 
the contract of insurance, and is derived from th 
assured alone, and Cun only he enforced WY the right or 
the latter.” 


In direct conflict with this is the statement and view 
of the Cireuit Court (Marine Ins. Co. ve. Ry. C., 
41 Fed. Rep., 645, bottom) that 

“ The plaintiff is suing in his own right, and not as 
assignee of the insured,” «ce. 

The right of the insured is frequently called a right 
of subrogation. It matters not what it be called; it is 
in reality and effect an assignment. It is an assignment 
made by the acts of the parties in making the contract 
of insurance and in paying and receiving the amount 
of the loss due under the insurance. The law says 
these acts assign or transfer (in equity) the right of 
action to the insured. 

A somewhat similar assignment takes place when the 
creditor assigns the debt but does not expressly assign 
the security which he holds for the debt. No one ever 
doubted that if a holder of a promissory note (or 
bond) secured by mortgage assigns the note (or bond) 
he also assigns the mortgage, and the assignee of the 
note holds the mortgage by assignment. It is true he 
is an assignee in equity only, but his character is 
none the less that of an assignee, and if he sues he 
sues as assignee. 

Though the right of the insurer is commonly called 
a right of subrogation, yet it is not strictly a right of 
subrogation, but a right which he acquires by an 
equitable assignment. Subrogation assumes that the 
debt or obligation is extinguished, while assignment 


assumes that the debt or obligation is still a/ive. 
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In the case of insurance, the obligation of the third 
party to the owner is not extinguished by the payment 
of the insurance money by the insurer. This obligation 
continues to exist after the payment of the insurance 
money, and the insurer succeeds to the benefit of this 
obligation by the equitable assignment effected by the 
contract of insurance and payment thereunder. 

In regard to the character in which an insurer takes 
his right in such a case as the present one Mr. SHEtr- 
DON says (§ 6, p. 6): 


‘ Subrogation to the rights of a creditor 1s to be dis- 
tinguished from an assignment of the debt, by the fact 
that the latter assumes the continued existence of the 
debt while the former follows only upon its payment. 
Before the right of subrogation accrues there must be 
a discharge of the legal obligation resting upon the 
party ultimately liable. But the subrogation of an 
insurer to the remedies of the insured for the destruc- 
tion of the insured property proceeds rather upon an 
implied assignment than upon a satisfaction of the 
eause of action ; at any rate in cases of insurance against 
loss by fire. And the party for whose benefit the doc- 
trine of subrogation is exercised can acquire no greater 
rights than those of the party for whom he is substi- 
tuted; if the latter had not aright of recovery, the 
former can acquire none.” 


That the plaintiffs, in attempting to sue, are doing so 
as assignees is evident, also, from the construction which 
has uniformly been put upon that section of the Fed- 
eral Judiciary Act, which provides that 


“ No Cireuit Court shall have cognizance of any suit 
to recover the contents of any promissory note or other 
chose in action in favor of an assignee, unless a suit 
might have been prosecuted in such court to recover 
the said contents if no assignment had been made, 
except in cases of foreign bills of exchange.” 

Rev. Stat., $ 629. 
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As to what is an “ assigriment,”’ or who is an “ as- 
signee,” it has uniformly been decided that a person 
who claimed under an equitable assigument was an 
assignee within the terms of the act, and could not sue 
in the Federal Courts unless his assignor could sue 
there. 

Shoecraft vs. Blorham, 124 U.S., 731, is a ease in 
point. In that case a deed of trust, in the nature of a 
mortgage, set ovt in full a contract between the mort- 
yagor and certain parties for the conveyance of several 
parcels of land to him, and then conveyed to the mort- 
vagee all the right, title, and interest which he, the 
mortgagor, had, or might thereafter acquire, in and to 
the lands embraced by the contract. The suit was 
brought to enforce specific performance of the contract 
referred to in this conveyance. Note that the convey- 
ance assigned the land, but did not expressly or in 
terms assign the contract therein mentioned. The 
Court held that the grantee was nevertheless the per- 
son beneficially interested in the contract, and that as 
to such interest he was an “ USSLTNEt “ within the mean- 
ing of the Judiciary Act; and hence, as his assignor 
could not sue in the Federal Court, he, the assignee, 
could not do so. 

Mr. Justice FIELD, giving the opinion of the Court, 
said (p. 735) : 

“It is contended, however, that the complainant 1s 
not the assignee of the contract of May 31, 1871, but a 
mortgagee in trust of the lands mentioned therein, and 
can therefore maintain the suit by reason of his citizen- 
ship in New York. We cannot assent to this position. 
It is true the complainant is a mortgagee in trust of 
such interest as the mortgagor had in the lands, but he 
brings the suit, not to foreclose the mortgage, but as one 
having a beneficial interest in the contract, and conse- 


quently a right to enforce it. The object of the suit is 
to perfect the title to the lands mortgaged by enforcing 
the performance of the contract. The deed of trust sets 
out in full the contract, and conveys all the right, title 
and interest which the Railroad Company had or might 
thereafter acquire in and to the lands granted by the 
trustees by their contract of May 31, 1871. This con- 
veyance of all right, title and interest “in and to” the 
lands granted, or agreed to be granted, by the contract 
of sale, carried with it to the complainant an interest in 
the contract so far as such lands were concerned, that 
is, the right to perfect the title to the lands by the 
enforcement of the contract. It was in legal effect the 
assignment of the contract itself. If he cannot enforce 
that contract and thus secure the title to the company, 
the deed of trust, so far as the lands covered by the 
contract are concerned, it is worthless as a security. If 
he has no interest in the contract, he has no standing 
in Court to ask its enforcement, and, if he is to be 
regarded as an assignee of the contract under the deed 
of trust, he is disabled from maintaining the suit in the 
Circuit Court by $629 of the Revised Statutes. He 
is subject to the same disability in that respect as his 
assignor.” 


The case of Deshler vs. Dodge, 16 How., 622, was 
cited by the Circuit Court (Opinion in Marine Lns. Co. vs. 
Ry. Co., 41 Fed. Rep., 643, 645), as holding that, where 
the plaintiff brought replevin for bills that had been 
assigned to him, he was not suing in the character of 
assignee. But that case shows the exact contrary. The 
Court held that the plaintiff in that case was suing as 
assignee. This is perfectly clear from the following 
language (p. 631): 

“It is admitted the assignors in this case could 
not have maintained the suit in the Federal Courts. 
We are of opinion that this clause of the statute has no 
application to the case of a suit by the assignee of a 
chose in action to recover possession of the thing in 
specie, or damages for its wrongful caption or detention ; 
and that it applies only to cases in which the suit is 
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brought to recover the contents, or to enforce the con- 
tract contained in the instrument assigned.” 


What the Court did hold, as is shown by the above 
extract was: (1) that it was a suit by an assignee ; and 
2) that it was not a suit to recover the “ contents,” and 
therefore not within the terms of the statute. 

Bushnell vs. Kennedy, 9 Wall., 387, is also cited by 
the Cireuit Court (Jlarine Jus. Co. vs. Ry. Co., 41 Fed. 
Rep., 645) for the following proposition \p. 645): 

“So it has been held that, when a note is made pay- 
able to bearer, a transferee thereof does not hold by 


assignment, and that an executor holding under a will 
of his testator does not hold as assignee.” 


What the Court said in Bushnell vs. Nennedy, was as 
follows (p. 391): 

“ It has been held that suits upon notes payable to a 
particular individual, or to bearer, may be maintained 
by the holder, without any allegation of citizenship of 
the original payee . though if is not lo hy doubted that 
the hold rs title lo the note could only hy derived by 
assignment. So, too, it has been decided, where tke 
assignment was by will, that the restriction was not 
applicable to the representative of the decedent.” 


In all these cases it is clear that the holder takes by 
assignment, and the Court so states; but for spe- 
cial reasons, which relate to the interpretation of the 
Judiciary Act, but which do not concern the present 
case—such as, for example, that the suit is not 
brought to recover “the contents,” as specified in the 
Judiciary Act—that for such special reasons the act 
does not apply. 

As stated above, the very reason and foundation of 
the common law rule--that the insurer cannot sue in 


his own name, but must sue, if at all, in the name of the 
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insured—is that the insurer would be attempting to sue 
(1s thie assignee of a chose Li action, which the Common 
law does not allow. This is the reason given by Lord 
MANSFIELD in London Assurance Co. vs. Sainsbury, 
supra, and the reason given by courts everywhere from 
the time of Lord MANSFIELD to the present day. 

The Cireuit Court (Marine Ins. Co. vs. Railway Co., 
41 Fed. Rep., 643, 645, bottom), entirely misstates the 
point in Railroad Co. vs. Dows, 120 U. §S., 287. That 
case has no direct bearing upon the point now under 
cousideration. So far, however, as that case goes, it is 
an authority, not in favor of the plaintiffs below, but in 
favor of the Railway Company. In the first place it is 
to be noted that that was a case of subrogation in the 
proper sense of the term, the debt im that case having 
been extinguished by payment; while the present case 
is not one of subrogation proper, but of assignment, 
the obligation, 1f any, of defendant Railway Com- 
pany for the tort still continuing in existence after 
the payment by the Insurance Companies to 
the insured. But the case of the Sailroad Co. vs. 
Dows does not decide what the Cireuit Court said 
it did. The debt in question was a debt due to the 
State of Arkansas, and bore 8 per cent. interest (not 
10, as stated by the Circuit Court). The State enforced 
its lien for this debt by suit, and obtained a decree for 
the amount of the principal of the debt, with interest on 
such principal at 8 per cent., the conventional rate, the 
decree declaring a hen and directing a sale of the prop- 
erty for this amount. In order to avoid having the 
property sold under that decree the mortgagee, whose 
lien was subsequent to the lien of the State for the debt 


above mentioned, paid the debt (principal and interest, 
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at 8 per cent.) to the State, and by reason of this pay- 
ment became subrogated to the right of the State as to 
the whole amount paid, including the interest at 8 per 
cent., the conventional rate ; and acquired a lien on the 
property for that amount. When that lien of the subse- 
quent mortgagee was enforced, the question arose as to 
what rate of interest should be allowed on the whole 
amount (including interest at 8 per cent.), so paid by 
the mortgagee to the State. As to ¢/is rate of interest 
there was no contract. The contract and debt had been 
extinguished by payment, as is always the case in sub- 
rogation proper. ‘The only question was what would be 
a proper reimbursement for the amount so paid by the 
mortgagee, and the Court rightly held that the proper 
reimbursement would be the total amount paid (includ- 
ing the principal and interest at the conventional rate 
of 8 per cent.), plus the ordinary legal rate of interest at 


six per cent. on such total amount. 


There is, also, another insuperable objection to al- 
lowing suits like the present one to be brought in the 
name of the insurer. Zhe tort, if any, is one and indi- 
visible ; it 18 committed against only one person, namely, 
the oOMmMner of the property : and it gue S rise lo hut One 
liability, and that is to the owner. If there are several 
insurers on the same property and one insurer may 
bring suit in his own name, another insurer may bring a 
suit also, and another, and still another, may do the 
same; and if the value of the property exceeds the 
total amount of the insurance (as was the fact in the 


present case), then the owner of the property may bring 
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still another suit for the excess. A (tort, which in its 
nature is single and indivisible, would thus be made to 
give rise to an indefinite number of actions, and lead to 
excessive and useless litigation, contrary to justice 
and the policy of the law. This has always been 
deemed, and in our judgment is, a sufficient reason why 
such actions should not be allowed ; and so it has been 
uniformly held. 

A case in point is “tna Insurance Co. vs. Railroad 
Company, 3 Dillon, 1. In that case the action was 
brought in the name of the Insurance Company. The 
petition alleged that the plaintiff insured certain prop- 
erty which, within the lifetime of the policy, was de- 
stroyed by fire caused by the negligence of the defend- 
ant’s servants ; that the plaintiff had paid the owner of 
the property a certain amount in satisfaction of the 
policy, and that the owner of the property had, by 
written instrument, assigned to the Insurance Company 
all his right to recover damages against the defendant 
on account of the destruction of the property, reserving 
to himself, however, the right to recover all damages in 
excess of the said amount paid to him by the plaintiffs. 

The defendant demurred to the petition on the ground 
that the cause of action was not assignable and because 
the plaintiff was not entitled to maintain an action in 
its own name, and the Court, on these grounds, sus- 
tained the demurrer. 

The Court, giving its opinion, said : 

“The property destroyed exceeded in value the 
amount insured, and the rule of law has been long set- 
tled that the insurance company, on the payment of the 
loss, cannot sue the wrongdoer who occasioned it in its 


own name. The suit, though for the use of the insurer, 
must be in the name of the person whose property was 
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destroyed. The wrongful act was single and indivisible, 
and gives rise to but one liability. Lf one insurer may 
sue, then if there are a dozen, each may Sue, and tf the aq- 
qre gate amount of all the policies falls short of the actual 
loss, the owner could sue for the balance. This is not 
permitted, and so it was held nearly a hundred years 
ago in a case whose authority has been recognized ever 
since, both in Great Britain and this country (London 
Assurance Co. vs. Sainsbury, 3 Doug., 245 (1783), in 
which the Exchequer Chamber unanimously affirmed 
the judgment of the King’s Bench for the defendant ; 
Rockingham, etc., Lns. Co. vs. Bosher, 39 Maine, 253, 
and cases cited; //lart vs. Western Railroad Corporation, 
13 Metc., 99, where the subject is fully gone into by 
Chief-J ustice SHAW ; Conn., ete., Ins. Co. vs. N. , elc., 
R. RP. C.. 25 Conn.. 265, 278 ; Peoria. étc., Ins. Co. ve. 
frost, 37 Lll., 383; Flanders ou Insurance, pp. 360, 481, 
591). But it is insisted that the provision of the Mis- 
souri statute, that every action shall be prosecuted in 
the name of the veal party in interest, though it declares 
that the provision shall not authorize the assignment of 
a thing in action not arising out of contract (Gen. 
Stats. 1865, p. 651, See. 2), changes the rule. However 
it might be if the amount paid by the insurer to the 
assured had equaled or exceeded the value of the prop- 
erty, and the assured had made a full assignment, it is 
plain that this case falls within all the reasons of the rule 
itself, as expounded by BuLLER and MANSFIELD in the 
case in Douglas above cited, and which is the founda- 
tion of the law on this subject. The demurrer to the 
petition is sustained. 


See also to the same effect, per Buiter, J., in Lon- 
don Assurance Co. vs. Sainsbury, also Peoria Ins. Co. 


vs. Frost, above cited. 


The complaint should therefore have been dismissed 
on the ground above stated; and this Court should 
reverse the decision of the Circuit Court on this point, 


and give directions to dismiss the complaint. 


II. 


The plaintiff insurance companies can- 
not maintain this action for the reason 
that they have not complied with the 
laws of Arkansas as to the terms upon 
which foreign corporations are permitted 
to do business in that State, and the 
statute expressly renders their contracts 
void in such a case; and as the con- 
tracts or policies of insurance were ille- 
gal and void, no right of subrogation 
can arise therefrom. 


THE STATUTE OF ARKANSAS is as follows : 
“An Act to prescribe the conditions upon which Foreign 
Corporations may do business in this State. 


“ SecTion 1. Before any foreign corporation shall 
begin to carry on business in this State it shall, by its 
certificate under the hand of the president and seal of 
such company, filed in the office of the Secretary of 
State, designate an agent who shall be a citizen of this 
State, upon whom service, summons and other process 
may be made. Such certificate shall also state the 
principal place of business of such corporations in this 
State. Service upon such agent shall be sufficient to 
give jurisdiction over such corporation to any of the 
Courts of this State. 

Sec. 2. If any such foreign corporation shall fail to 
comply with the provisions of the foregoing section, a// 
its contracts with citizens of this State shall be void as 
to the corporation, and no Court of this State shall en- 
force the same in favor of the corporation.” 

Acts of Arkansas, 1887, p. 234. 


This is a peculiar statute. Note its provisions. It 
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is founded upon public policy. The contract is not 
void as to the insured, but void as to the foreign corpo- 
ration which contemns or disregards its provisions ; and 
it is such corporations that in this action are seeking to 
recover solely on the ground that they had issued poli- 
cies which compelled them to pay the loss to the in- 
sured. The statute says that these policies were “ void 
as to the corporation.” : 

The evidence showed that the plaintiff insurance 
companies had not complied with the above statute 
(Testimony of J. H. Suarny, Record, pp. 109-110). It 
was also admitted that all the companies involved in 
these suits were doing business in the State of Arkan- 
sas at the time of the issuance of the policies and at 
the time of the fire (Record, p.119). These policies or 
contracts of insurance were made and issued at Little 
Rock, within the State of Arkansas, as the policies 
themselves show (Record, pp. 13-15). 

Upon this evidence the defendant requested the 
Court to instruct the jury as follows (Record, p. 
119): 

“14th. If the jury find that the plaintiffs, at the 
time of the issuance of the policy of insurance intro- 
duced in evidence in this cause, had not and have 
never up to this date filed in the oftice of the Secretary 
of State certificates designating an agent upon whom 
service of summons and other process may be made, or 
certificate stating the principal place of business of 
each plaintiff in this State, as required by the statute 
of the State, it cannot maintain this action.” 


The Court refused to give said instruction, to which 
ruling the defendant duly excepted, and made its 
exceptions part of this bill of exceptions (Record, p. 
119). 
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The Court, of its own motion, instructed the jury on 
this point as follows (Record, p. 121): 

“The defendant has pleaded that the policies of 
insurance mentioned in the complaint were void 
because the plaintiffs had not complied with the laws 
of this State. Upon the evidence this defense is not 
sustained, and on that issue the jury will find for the 
plaintiff.” 


To this instruction the defendant excepted, and made 
its exception part of this bill of exceptions (Record, 
p. 121): 

The Court erred in giving the instruction which it 
gave, and in not giving the one which it refused to 
give. It is well-settled law that though a foreign 
corporation may, in the absence of statute, do business 
in a State by virtue of the law of comity, yet any State 
may exclude a foreign corporation entirely, or may 
impose such terms and conditions as it may choose 
upon the admission of a foreign corporation to do 
business within its borders. ‘This was decided in the 
well-known case of Paul vs. Virginia, 8 Wall., 168. 
The opinion in that case was by Mr. Justice Frexp. 
The following often-quoted extract states the law on 
this point (p. 181) : | 


“ ‘The corporation, being the mere creation of local 
law, can have no legal existence beyond the limits of 
the sovereignty where created. As said by this Court 
in Bank of Augusta vs. Earle, 13 Peters, 586, “it must 
dwell in the place of its creation, and cannot migrate 
to another sovereignty. The recognition of its exist- 
ence even by other States, and the enforcement of its 
contracts made therein, depend purely upon the comity 
of those States—a comity which is never extended 
where the existence of the corporation or the exercise 
of its powers are prejudicial to their interests or re- 
pugnant to their policy. Having no absolute right of 
recognition in other States, but depending for such 
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recognition and the enforcement of its contracts upon 
their assent, it follows, as a matter of course, that such 
assent may be granted upon such terms and conditions 
as those States may think proper to impose. They 
may exclude the foreign corporation entirely ; they may 
restrict its business to particular localities, or they 
may exact such security for the performance of its con- 
tracts with their citizens, as in their judgment will best 
promote the public interest. The whole matter rests 
in their discretion.” 


The State of Arkansas has exercised this power of 
regulating the admission of foreign corporations to do 
business within its borders. It has declared its 
“policy ” toward such corporations in the statutory 
enactment above quoted. The title of the Act is: “ An 
Act to preseribe the conditions upon which foreign corpo- 
rations way ao business in this State.” The public 
policy of the State as expressed in the Act is, that all 
foreign corporations that do business within the State 
shall be suable in its Courts in the same manner as its 
domestic corporations are suable, in order that its own 
citizens may thus have convenient means of redress 
against such foreign corporations. For this purpose 
the Act provides for the designation of an agent of the 
foreign corporation upon whom process may be served 
(see Act quoted supra). 

This is both reasonable and just. If a foreign cor- 
poration comes into a State to do business it should 
be amenable to the Courts of that State in respect to 
the business which it does therein. If the citizens of 
the State were obliged to go elsewhere to find such cor- 
poration for the purpose of suing it, the practical re- 
sult would be, as was said by this Court in /ailroad 


Company vs. Harris, 12 Wall., 65, 84: 


‘“‘ In many instances the cost of the remedy would 
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have largely exceeded the value of its fruits. In suits 
local in their character, both at law and in equity, there 
could be no relief. The result would be, to a large ex- 
tent, immunity from all legal responsibility.” 


Of asimilar statute (which, however, did not ex- 
pressly make the contracts of the foreign insurance 
company void) the Supreme Court of Massachusetts 
has said (Hoar, J.) : 


‘The manifest object of the statute is to protect the 
citizens of this commonwealth against fraudulent or 
worthless contracts of insurance, made by dishonest, 
irresponsible or litigious corporations, not amenable 
to its laws or under the control of its Legislature, and 
to prohibit such contracts from being made by agents 
within the commonwealth, except under conditions 
which shall furnish the security to be derived from an 
annual return of the condition and business of the 
company, with the appointment of a known agent, 
whose powers shall be precisely defined, and upon 
whom process may be served.” 


Roche Us. Ladd, i Allen, 436, 440. 


For the purpose of enforcing compliance with the re- 
| quirements of the above Act, and in order to carry out 
| the public policy therein declared, the Legislature of 
Arkansas has provided a penal sanction for the Act, as 
follows: 

“Sec. 2. If any such foreign corporation shall fail 
to comply with the provisions of the foregoing section, 
all its contracts with citizens of this State shall be void 
AS TO THE CORPORATION and no Court of this State shall 
enforce the same IN FAVOR OF THE CORPORATION.” 

Acts of Arkansas, 1887, p. 234, quoted 


supra. 


| Note the appropriateness of the penalty: If the re- 
quirements of the Act are not complied with—if the 


foreign corporation will not render itself amenable to 
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the laws and courts of Arkansas—then all the contracts 
of such corporation with. citizens of the State of 
Arkansas are “ void as to the corporation, and no Court 
of this State shall enforce the same i favor of the 
corporation.” This penalty is the means which the 
Legislature of Arkansas has expressly provided for the 
purpose of making the law respected ; and the Courts 
are bound to enforce the law by imposing the penalty 
whenever the law is violated. To do otherwise would 


be to nullify the law. 


sy the statute above quoted the doing of business 
within the State of Arkansas by plaintiffs was illegal, 
and the policies of insurance made by the plaintiffs to 
Sam. O. Smith & Co. (Record, pp. 12, 13) were absolutely 
void as to the plaintiffs. Note, that the statute does 
not merely prohibit the doing of business until certain 
prescribed conditions are complied with, but it also 
renders any contracts made before those conditions are 
complied with absolutely void as to the corporations. 
Without the aid of these contracts of insurance, the 
plaintiffs have no case; for, without the contracts of 
insurance, there is no right of subrogation and 
no right of action im plaintiffs. The statute 
makes those contracts of insurance illegal and 
void as to the corporation. Plaintiffs’ mght of action 
is thus based upon illegal and void contracts as a neces- 
sary part of their case; and the rule of law is clear 


that in such a case they cannot maintain an action. 


THE FOLLOWING AUTHORITIES illustrate the principles 


above stated, and show that, even though the statute 
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(unlike the statute in Arkansas) does not expressly 
make the contracts of a foreign corporation voiel in such 
a case asthe present one, yet the doing of business 
within the State is illegal, and, therefore, the corpora- 
tion cannot recover on any of its contracts or main- 
tain an action on any alleged right arising therefrom. 
A fortiori, im the present case, where the statute ex- 
pressly declares such contracts void, the corporation 
cannot maintain an action arising therefrom. 

A ease in point is Assurance Company v. Rosenthal, 
55 IL, 85. ‘This was an action of assumpsit to recover 
the unpaid balance of a promissory note. The note was 
given to the insurance company for stock in that com- 
pany and fora premium. The defendant pleaded that 
the insurance company was a foreign insurance corpor- 
ation ; and that it had not complied with the Statutes 
of the State of Illinois (where the transaction occurred), 
which provided, that it should not be lawful for any 
agent or agents of any foreign insurance company to do 
business in Illinois without first procuring a certificate 
of authority from the Auditor of the State. There was 
a demurrer to this plea, which was overruled by the 
lower Court, and the Supreme Court unanimously 
affirmed that decision. 

Mr. Justice WALKER delivering the opinion of the 
Court, said (p. 91): 

“The note was made and delivered, and the policy 
given and the contract consummated in this State, in 
defiance of a law which is so plain in terms that it can 
bear no construction, and which any one can understand, 
declaring all such contracts unlawful. It says it shall 
not be lawful for any such agent, directly or indirectly, 
to take risks, or transact any business of insurance in 
this State, until they comply with the terms prescribed 
in the act. To permit the company, when they admit 
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that they have disregarded all of these requirements to 
recover would be for the courts to disregard the clearly 
expressed will of the General Assembly, and to say what 
it has said shall be unlawful is and shall be lawful and 
binding. ‘To enforce the payment of this note would 
be virtually to repeal a plain enactment of the 
Legislature. . 

“ When the Legislature prohibits an act, or declares 
that it shall be unlawful to perform it, every rule of 
interpretation must say that the Legislature intended to 
interpose its power to prevent the act, and as one of the 
means of its prevention that tie courts shall hold it 
void. This is as manifest as if the statute had declared 
that it should be void. To hold otherwise would be to 
give the person, or corporation, or individual, the same 
rights in enforcing prohibited contracts as the good 
citizen who respects and conforms to the law. To per- 
mit such contracts to be enforced, if not offering a 
premium to violate a law, it certainly witlidraws a large 
portion of the fear that deters men from defying the 
law. To do so, places the person who violates the law 
on an equal footing with those who strictly observe its 
requirements. That this contract is absolutely void 
as to appellee we entertain no doubt.” 


Another case in point, decided by this Court, is 


Brown v. Tarkington, 3 Wall., 377. The suit was 
brought to recover the amount of four promissory notes. 
The defendants were stockholders in the Bank of 
Tekama, in the Territory of Nebraska. The notes were 
signed by its president. The other facts are stated in 
the report as follows (p. 378) : 


‘“ By an act of Congress passed July 1, 1836, it was 
provided ‘that no act of a Territorial Legislature of any 
of the Territories of the United States incorporating 
any bank, or any institution with banking powers and 
privileges, hereafter passed shall have any force or 
effect whatever until approved and confirmed by Con- 
gress. The charter of this bank was passed in 1857. 
Three of the notes were given on the 9th of June, 1858, 
and the fourth on the 28th of April of the same year. 
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The consideration of the three notes of the 9th of June 
was for a balance due the plaintiff from the Bank of 
Tekama on a settlement of accounts; and of the other, 
for moneys advanced to Campbell, the president, fo 
enable him to redeem the paper of the bank in circu- 
lation.” 


And (p. 379): 


“ At the trial the Court below, after referring to the 
act of Congress forbidding the Territorial Legislature to 
pass any law chartering a bank without its consent, 
and to the violation of this organic law in the present 
charter, and to the facts which had been proved, 
instructed the jury that the charter and the organiza- 
tion of the bank under it, as well as the banking 
business conducted and carried on through the means 
of this organization, were all illegal and void; and that 
if the plaintiff participated in these transactions, aiding 
and assisting the officers and directors in giving credit 
to the bank, and to its bills in cireulation, thereby 
co-operating in the imposition and fraud upon the busi- 
ness community, with a knowledge of the illegality of 
the charter and of the organization of the bank, and 
that the consideration of the notes in question grew out 
of these illegal transactions, he was not entitled to 
recover. 

“ Verdict and judgment went accordingly forthe de- 
fendants.” 


The case was brought to this Court on writ of error ; 
and this Court held that the above instruction to the 
jury was correct. 

Mr. Justice NELSON, delivering the opinion of the 
Court, said (p. 381) : 


“ We perceive no valid objection to the charge given 
by the learned Judge below. It referred to the facts 
with great particularity and accuracy. The principle 
of law which it laid down is familiar, and the evidence 
in the case called for its application. The illegality of 
the charter of the bank and of the organization under 
it, as well as the business of banking conducted 
through its means, were matters not in controversy 
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upon the evidence. The only material question open 
was, whether or not the plaintiff was particeps crim- 
inis. If he was, he was disabled, under the maxim, 
to recover. The law leaves the party thus situated 
where it finds him. If either has sustained loss by the 
bad faith of his associates, it is but a just punishment 
for the illegal adventure. 

To the argument of the counsel for the plaintiff that, 
admitting the banking transactions to be illegal, yet 
that the settlement of the balance and giving notes for 
the same purged the new promise, as he calls it, from 
the original taint—the answer is, that the new promige 
is founded upon the illegal consideration, a debt or 
demand growing out of the illegal transactions, and is 
as infirm, in the eye of the law, as the implied promise 
that existed previous to the giving of the notes.” 


See also to the same effect : 

Williams vs. Cheney, 3 Gray (Mass.), 215, 
222. 

Jones vs. Smith, 3 Gray (Mass.), 500. 

Etna Ins. Co. vs. Harvey, 11 Wis., 394. 

Lycoming Ins. Co. vs. Wright, D5 Vt:, 526, 
533. 

Thorne vs. Trav. Ins. Co., 80 Pa. St., 15. 


It has always seemed to us that this objection to the 
' J 

plaintiffs’ recovery was fatal and insurmountable. We 

have never seen any answer to it: we feel sure that no 


answer can be made. 


Iii. 


THE RELEASE. (A) The Court erred 
in admitting in evidence the release by 
Sam. O. Smith & Co. (the owners of the 
cotton destroyed) to the defendant railway 
company, for this release showed on its 
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face that it was made after the action was 
begun, and the release was not set up in 
the pleadings. (B) Butif the release was 
admissible in evidence, it showed that the 
plaintiffs nad no cause of action, and for 
this reason the Court erred in the instruc- 
tions which it gave. 


The defendant duly objected and took exceptions to 
the admission of the release, and has made its excep- 
tions part of this Bill of Exceptions (Record, pp. 19- 
20). 

The release showed upon its face that it was not 
executed until after the commencement of the action 
(Record, pp. 6,.12-13; Release, Record, pp. 19-20). 
The complaint alleged that $17,000 was the full value 
of the cotton and that the insurance policies covered 
the entire value of the cotton (Complaint, Record, 
pp. 3, 4,5). The evidence showed that the value of 
the cotton was over $17,000, namely, $18,179, and that 
the insurance was only $17,000 (fLestimony of Sam. O. 
Sairu, Record, p. 16). The liability of the defendant, 
if any existed, was, therefore, not merely for damages 
equal to the amount of the insurance, but for damages in 
excess of the amount of the insurance. This being the 
case, the liability of the defendant, if any existed, was, 
as respects the damages in excess of the insurance, 
both really and nominally to the insured, and the in- 
sured should have been a party to the action. It was 
probably to avoid this difficulty that the plaintiffs in- 
troduced the release made by Sam. O. Smith & Co. to 
the defendant railway company, the apparent object 
being to show that Sam. O. Smith & Co. had released 
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the railway company from all liability cn excess of the 
amount of the insurance or in excess of the amount paid 
by the plaintiffs on their policies to the insured, but 
the release does not show that fact; it is a release of 
“all damages” on account of the destruction of the 
cotton, and such is its legal effect. 

Even if, however, the release could have been intro- 
duced merely for the purpose of showing a release of the 
liability of the tailway Company to Sam. O. Smith & Co., 
in EXCESS of the INSUYANCE, yet it could be so introduced only 
MY (7 supplemental complaint, for the release Wiis made 
after the commencement of the action. The plaintiffs 
had alleged in their complaint that the insurance cov- 
ered the full value of the cotton, and they could not be 
. permitted afterwards to contradict that allegation by 
their e\ ilence. Lf their evidence showed that this alle- 
gation was not true, and they wished to prove the facts 
as they really existed, they could do this only by setting 
up the facts in a supplemental complaint. The Code 
of Arkansas on this point is as follows : 

‘The plaintiff and defendant respectively may be 
allowed, on motion, to make a supplemental complaint, 
answer or reply, alleging facts material to the case oc- 
curring after the filing of the former complaint, answer 
or reply.” 

Manstield’s Digest, $5084. 


The Court, therefore, erred in admitting the release in 
evidence against the objection and exception of the de- 


fendant. 


(B.) But if the release was properly ad- 
mitted in evidence, it showed that Sam. O. 
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Smith & Co. had released the defendant 
from ALL alleged liability on account of 
the destruction of the cotton, and NOT 
MERELY FROM THE LIABILITY IN 
EXCESS OF THE AMOUNT OF INSUR- 
ANCE, and, therefore, that the plaintiffs 
had no cause of action. 


The release put in evidence shows that Sam. O. Smith 
& Co., the owners of the cotton destroyed, made to the 
defendant Railway Company a release of “ ald damages 
that they may have any right to claim by reason of the 
destruction of any and all cotton caused by the fire in 
the City of Little Rock, on the 14th day of November, 
1887 ” (Record, pp. 19-20). This release, introduced 
by plaintiffs, is part of the record in this case. 

Now, if there had been no insurance, this release 
would have been a complete bar to any action by the 
insured, the owners of the cotton. This is clear. 

It is equally clear that the insurance companies have 
no right of action (either in their own names or in the 
name of the insured), except such as the insured would 
have had if there had been no insurance. 

Phoenix Ins. Co. vs. Erie Trans. Co., 117 U. 
S., 312. 

Platt vs. Richmond, ete., R. Re. Co., 108 N. 
Y., 358. 

Simpson vs. Thomson, L. R., 3 App. Cas., 
279. 


The release above mentioned is therefore a complete 
bar to this action. 
It is true that, in an action at law by the insurer 


in the name of the insured, the third person whose act 
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or neglect has caused the injury or destruction of the 
property cannot set up a release from the insured as a 
bar to the action, if the insurer shows that the release 
was not given bona fide and for value. But this is not: 
such a case. The release stands alone and speaks tor 
itself. Its bona fides is in no way impeached, nor could 
it be by the plaintiffs, for they introduced it in evidence. 
It shows on its face that the plaintiffs have no cause of 
action. 

The purpose for which the plaintiffs introduced this 
release in evidence has nothing to do with the legal 
effect of the release when once it is in evidence. They 
cannot assert that they introduced it for one purpose 
and insist that it shall be used only for that purpose. 
The only question is, what is the legal effect of the docu- 
ment 7 

A case exactly in point is Greenleaf’s Lessee vs. Birth, 
5 Pet., 132. Mr. Justice Srory, giving the opinion of 
this Court, said (p. 137) : 

“ It is not one of the least curious circumstances of 
this cause that copies of the same deeds were alternately 
offered as evidence for the same purpose by each of the 
parties, and successively objected to by the other, and 
rejected by the Court. Jn the ordinary course of things 
the party offering such evidence is understood to waive 
any objection to its conipetency as proof. But, without 
insisting upon this consideration, it is manifest that if 
the proceedings in bankruptcy admitted by the Court were 
competent evidence at all, thev established the fact, not 
only of the bankruptcy of Greenleaf and the issuing of 
a commission against him, and the appointment of 


commissioners, but also of an assignment of his estate 
by them, first to Burd and afterwards to Miller.” 


The release, therefore, must be given its legal effect, 


which is that it is a complete bar to this action. The 
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Court, therefore, erred in giving to the jury the instruc- 
tions which it gave (Record, pp. 120-121), to the effect 
that in certain events the plaintiffs were entitled to re- 
cover ; it was error to instruct the jury that plaintiffs 


could recover at all or in any event. 


IV. 


The Court below should have instructed 
the jury, in substance, that (as the evidence 
showed that the defendant did not occupy 
the relation of common carrier, and hence 
of insurer of the cotton in question) in or- 
der to render the defendant Railway Com- 
pany liable in this action it must be shown 
that the destruction of the cotton was 
caused by the actor neglect of the Railway 
Company. and that if the cotton was de- 
stroyed by any other cause or causes the 
defendant was not liable; also, that the 
act or neglect of the Railway Company, in 
order to render it liable, must have been 
the proximate and not a remote cause of 
the injury. On these points the Court be- 
low erred, both in its refusals to instruct 
the jury and in the instructions which it 
gave. 


The instructions given and refused are set out at 
length in the Record (pp. 116-121). The defendant 
requested the Court to give the fourteen instructions 
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set out at pages 116-119, each and all of which the 


Court refused to give, and tosuch refusal the defendant 


duly excepted, and has made its exceptions a part of 


this Bill of Exceptions. 


The Court, of its own motion. 


then gave the instructions set out at pages 120-121, to 


the giving of all and each of which instructions the de- 


. ~ . . 
fendant duly excepted, and has made its exceptions a 


part of this Bill of Exceptions. 


(A) The Railway Company did not bear 
the relation of common carrier to the cot- 
ton involved in this action ; hence it is liable 
for the destruction of the cottonin ques- 
tion only in case its act or negiect has been 
such as would render liable any third per- 
son who had been guilty of the same act or 


neglect. 


The evidence was clear and undisputed that, for the 


cotton of Sam. O. Smith & Co. (for 


the destruction 


of 


which this suit was brought), the defendant Railway 


Company hed never issued bills of lading (Testimony 
of Sam. O. Smith, Record, p. 16) ; and 


way Company never had possession of the cotton, or 


that the Rail- 


any possession of or control over the sheds or street 


where the cotton was 


at the 


time when it was 


cle- 


stroyed (Testimony of W. H. Wricut, Record, pp. 26, 
QO. Smirh, pp. 40, 71; A. 


The evidence showed that the Railway Company merely 


27 - Sam. 


? 


furnished 


cars 


and 


switched 


them 


RK. Braga, p. 74). 


alongside 


the 


warehouse of the Compress Company, and that the cars 


were loaded by the Compress Company and afterwards 


os 


hauled away by the Railway Company (Testimony of 
W. H. Wriaurt, Record, p. 28 ; A. C. STILLWELL, Record, 
pp. 54-55; Sam. O. Smirn, Record, p. 71). The de- 
fendant’s relation, therefore. to the cotton involved in 
this action was not that of a common carrier, but of an 
ordinary person—a “third party”—as respects the 
owner and the insurer. It is elementary law that in 
such a case the defendant is lable only in the same 
event that would render any third person liable, 
namely, that the injury or loss was caused by its act or 
neglect. 

The following instructions which were requested 
by the defendants or their equivalents should there- 


fore have been given (Record, p. 116 et sey.) : 


“Ist. If the Union Compress Company, who is not 
sued in this action, was the owner, holder and in actual 
possession and control and management of the Com- 
press warehouse and its contents, located at the foot of 
Main street, in the City of Little Rock, on November 
14th, 1887, and if the defendant Railway Company had 
at that time no control or custody of, and exercised no 
right of management or ownership over said warehouse 
or its contents, then the mere fact that it had a lot of 
cotton there for which it had no receipts of said Com- 
press Company would not make the defendant Railway 
Company liable for any damages growing out of the 
negligent burning of said Compress Company's ware- 
houses if caused by negligence or want of ordinary care 
in the management of the same by the Union Compress 
Company, and without any fault on the part of the 
defendant proximately contributory to said injury. 

4th. When the act or omission complained of as neg- 
ligence is not in itself a distinct wrong to the party 
complaining, and can only become a wrong to-any par- 
ticular individual through injurious consequences re- 
sulting therefrom by or through the separate acts of 
others, there would be no liability upon the party orig- 
inally committing the act or making the omission unless 
it appears from the evidence that the injurious conse- 


were ties 
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quences arising therefrom were the. natural results, in 
the ordinary course of events, of such act or omission. 
5th. If at the time said cotton was burned, on the 
14th of November, 1887, at the foot of Main street, it 
was in the custody, possession and control of the Union 
Compress Company, and upon premises over which the 
defendant Railway Company had no control, and if it 
owed no duty as a common carrier in relation to said 
cotton, and if, while in such custody and control, the 
cotton was set on fire by the act of some unknown per- 
son, with whom the defendant had no connection and 
of whom it had no knowledge, then the defendant 
Railway Company cannot be held liable in this action. 
10th. If the jury believe from the evidence that the 
Union Compress Company allowed cotton to accumulate 
in its warehouse and neighborhood at the foot of North 
Main street in such quantities as to constitute a nui- 
sance, without the assent or direction of the defendant 
company, and that the said Compress Company knew 
at the time that there would be delay on the part of 
the defendant in furnishing transportation to remove 
the same, and if you further believe that the defendant 
company had no management or control over said 
warehouse, nor over the delivery to or receipt by said 
Compress Company of cotton at that point, then the 
defendant company cannot be chargeable with the crea- 
tion or maintenance of a nuisance, if any such nuisance 
then was, and on this point you will find for the de- 
fendant. 
llth. If the jury find from the evidence that there 
was no contract or arrangement between the Railway 
Company and the Compress Company which conten- 
plated the depositing of cotton in and upon Main street, 
but that the placing of cotton there, and the submitting 
of it to be placed there, was the sole act of the Compress 
Company and the owners of the cotton, and that the 
Railway Company had no control over the premises 
where the cotton was stored, then the defendant is not 
liable in this suit, even though the depositing of cotton 
in and upon Main street constituted a public nuisance. 
12th. In order to make the defendant liable for the 
placing of cotton in and upon Main street the jury must 
find from the evidence that the defendant was a party 
to the arrangement or agreement by which the cotton 
was deposited in and upon said street, and the mere 
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fact that an arrangement existed by which the defend- 
ant issued bills of lading for cotton deposited in the 
compress warehouses, and had agreed to handle the 
same from said warehouses to Argenta, this fact of 
itself will not make the defendant liable for an injury 
which would not have happeued except for the placing 
of cotton on the street itself. 

13th. If the jury believe from the evidence that on 
the 14th day of November, 1887, a large quantity of 
cotton was destroyed which was stored in the street at 
the foot of Main street without authority from the 
authorities of the City of Little Rock, and that by 
reason of said nuisance the fire complained of was 
caused and created by which the damage claimed was 
suffered, nevertheless the jury cannot find the defendant 
Railway Company liable for the said injury unless they 
find that said defendant Railway Company either created 
said nuisance or authorized the same or was a party to 
the creation or maintenance of the same.” 


These instructions were clearly right. There was 
evidence not only “tending to prove” the facts stated 
as the hypotheses of these instructions, but proving 
those facts beyond a reasonable doubt. It is unneces- 
sary here to rehearse the evidence; it is set forth at 
length in the Record. and the substance of the facts 
proved are stated in the “ Statement of the Case,” supra, 
(p. 8). The daw as stated in these instructions is clearly 
right ; and, as there was evidence tending to pi ove, and even 
proving, the facts stated as the hypotheses of the in- 
strections, the Court erred in not giving them as 
requested, and in giving the instructions which it did 


give, below noticed. 


The Court should have instructed the jury, as de- 
fendant requested, that the defendant is liable only in 
case its act or neglect was the prowimate cause of the 


destruction of the cotton, and that the alleged delay of 
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the Railway Company to furnish transportation would 
not be a proximate cause of the destruction of the cot- 
ton. The Ist and 4th instructions requested by the de- 
fendant (Record, pp. 116, 117) raise this question, and 
correctly state the law, namely, that the defendant is 
not liable unless its act or neglect was the proximate 
cause of the loss. The Court erred in not giving these 
instructions and in not giving any to the same effect. 
This point, also arises and the law thereon is stated 
more fully inthis brief, infra, in connection with the 
discussion of the instructions which the Court gave of 
its own motion (Record, pp. 120, 121). These we pro- 


ceed now to consider. 


The Circuit Court erred in the charge which it gave 
the jury, upon its own motion. The charge is set out 
at length in the Record (pp. 120,121). Paragraph 1 of 
the charge states (Record, p. 120): 


“The complaint charges that the defendant and the 
Union Compress Company, by an agreement between 
themselves and by a general course of business, made 
the cotton sheds of the Compress Company at the foot 
of Main street, a feceiving station for cotton to be sent 
from this city by any one to the compress of said Union 
Compress Company in Argenta for compression, and 
that defendant should transport all cotton thus re- 
ceived.” 


The Court then goes on and states to the jury (Re- 
cord, p. 120): 


“ The agreement mentioned in the complaint between 
the Union Compress Company and the defendant 7s ad- 
mitted in the answer.” 


A plain mistake on this vital point. Not only does 
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the answer not admit the alleged agreement, but it ex- 
7) 


pressly denies it (Record, p. 
The answer on this point alleges : 


“It denies that it ever made any contract with the 
said Union Compress Company by which it agreed or 
held out any inducement to the said Compress Com- 
pany, or the public to receive cotton at its compress 
and warehouses at the foot of Main street, in the City 
of Little Rock, or anywhere else.” 


No denial could be more emphatic than this. 
The answer then proceeds to state what was the fact : 


‘* But it Says it gave the Union Compress Company a 
certain rate per carload, whereby it agreed to haul all 
of the cotton of the said Compress Company from its 
compress and warehouses’ and sheds at the foot of 
Main street and elsewhere in the City of Little Rock to 
its compress in Argenta, whenever i¢ should desire to 
transfer cotton from one place to the other.” 


That is, the Railway Company, as the evidence 
clearly showed, merely fixed a rate between the points 
named, and this rate was to apply to all the cotton that 
the Union Compress Company shipped in that season. 

As to making the compress warehouses “ @ receiving 
station for cotton” a fact which the Court stated “is ad- 
mitted in the answer,” the answer states (Record, p. 8) : 

“Tr DENIES that it ever received any cotton from the 
foot of Main street from any person or persons whomso- 
ever, it denies that it ever made said point a depot oF 
receiving station for colton belonging to any person oP 
persons whomsoever, or that it had any right, power or 
authority so to do, but it says that the said property 
belonged entirely and exclusively to the said Union 
Compress Company, in which this defendant had no 
interest and over which it had no control.” 


The Court therefore erred in stating that “the agree- 


ment mentioned in the complaint between the Union 
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Compress Company and the defendant is admitted in 
the answer.” It was, on the contrary, expressly denied ; 
especially that part which alleged that the Railway 
Company made the sheds a “ receiving station.” 


The Court continues : 


The complaint charges * * * “and that the 
defendant failed to transport the cotton thus received 
promptly, but suffered it to accumulate at said cotton 
sheds and in Main street, a public highway of the city, 
until it became a public nuisance, and that by reason 
of said fire the cotton insured by it, mentioned in the 
complaint, was destroyed. * * * It is also ad- 
mitted that the cotton did accumulate in said cotton 
sheds and at the foot of Main street and in said street, 
and that it was fired in said street (Record, p. 120). 

“The Court now instructs you that by the said agree- 
ment it was the duty of the said defendant to transport 
the cotton thus received at said cotton sheds for shipment 
promptly to Argenta, and that it def. ndant Failed to do 
so and by reason of the continued reception of cotton 
at said sheds, and the continued giving of bills of lading 
therefor as often as demanded by shippers thereof, 
down to the day of the fire, cotton was suffered to ac- 
cumulate at said sheds and on Main street until it en- 
dangered the property of others in the immediate vicin- 
ity and that mentioned in the complaint, then said 
defendant was guilty of aiding in the creation and main- 
tenance of a public nuisance, and is liable for the loss 
mentioned in the complaint ” (Record, p. 120). 


Here, then, is an instruction to the effect that ‘ 77 
the said defendant failed to transport the cotton thus re- 
ceived at said cotton sheds for sh ipment promptly to Ar- 
genta” then, in certain events mentioned, it was ‘“ liable 
for the loss of the cotton mentioned in the complaint.” 
The gist of the action—the thing for which the defend- 
ant is to be made lhable—is thus stated by the Court as 
the failure to transport the cotton promptly. This fact 


would not, as we now proceed to show, be sufficient to 
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render the defendant liable, and the Court erred in in- 


structing the jury as it did in this respect. 


(B) The defendant Railway Company 
would not be liable for the destruction of 
the cotton by reason of its failure to trans- 
port the cotton promptly. The failure to 
do so was not the proximate cause (or any 
cause) of the destruction of the cotton. 


The failure to transport the cotton promptly was 
not the proximate cause (or any cause) of the 
destruction of the cotton. The proximate cause 
was the carelessness of the boys with their clgar- 
ettes and matches. The action should have been 
against them. Or, if it be said that the cotton 
was improperly and negligently exposed to fire, then 
such exposure was the act and fault of the Union 
Compress Company, and the action should have 
been against that company. The Railway Com- 
pany had no control over the sheds and ware- 
houses of the Compress Company; it had no agent 
or employee upon the Compress Company's prem- 
ises ; neither had the Railway Company any right to 
say that the Compress Company should or should 
not receive cotton or store cotton in any quantity or 
manner it pleased. The buildings and cotton were 
wholly and absolutely under the exclusive care and con- 
trol of the Compress Company. Of couse, ifthe owners 
of the cotton deposited it with the Compress Company 
knowing all the facts in regard to the accumulation 
and exposed condition of the cotton, they consented to 
their cotton being kept by the Compress Company in 
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that place and manner, and would have no right or re- 
dress against any one. That this was the fact is shown 
infra, Point V. Butin no event could the Railway 
Company be liable by reason of its failure to transport 
the cotton promptly. There could be and was no causal 
connection between that failure and the destruction of 


the cotton. 


The application of the term “nuisance” to the ac- 
cumulated cotton adds nothing to the legal significance 
of the facts asthey appear. ‘The principles involved are 


‘precisely the same, whether this term be applied or not. 


The law on this point -—that the failure of a carrier to 
transport goods promptly is not a proximate cause of 
their destruction in a case like the present one—is well 
settled both in this Court and elsewhere. 

A CASE IN POINT is /2ailroad Company vs. Reeves, 10 
Wall., 176. Reeves sued the Railroad Company for 
damage to a quantity of tobacco received by it for car- 
riage, the allegation being negligence and want of due 
care. The tobacco reached Chattanooga, and was re- 
ceived by the defendant Railroad Company on the dt/ 
of March. There was evidence which (it was claimed) 
tended to show that the defendant’s agent promised 
that the tobacco should be carried forward the evening 
of the 5th. The Railroad Company failed to start the 
tobacco until the 6th. The train on which the tobacco 
started on the 6th was delayed by fallen rocks and 
washouts, and had to put back to Chattanooga, where, on 
account of the flood, it remained until after the 9th. On 
the 9th, in consequence of an unprecedented flood, the 


tobacco was wet and injured. Had the tobacco gone off 
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on the evening of the 5th it would not have been damaged. 
A verdict and judgment thereon were rendered for 
the plaintiff, and the defendant brought a writ of error, 
upon which this Court reversed the judgment and 
ordered a new trial. 
Mr. Justice MILLER, giving the opinion of the Court, 
said (p. 190) : 


‘The second instruction given by the Court says 
that if, while the cars were so standing at Chattanooga, 
they were submerged by a freshet which no human 
sare, skill and prudence could have avoided, then the 
defendant would not be liable; but if the cars were 
brought within the influence of the freshet by the act 
of defendant, and if the defendant or his agent had not 
so acted the loss would not have occurred, then it was 
not the act of God, and defendant would be liable. 
The fifth instruction given also tells the jury that if the 
damage could have been prevented by any means 
within the power of the defendant or his agents, and 
such means were not resorted to, then the jury must 
find for plaintiff. 

In contrast with the stringent ruling here stated, and 
as expressive of our view of the law on this point, we 
cite two decisions by Courts of the first respectability 
in this country. 

In Morrison Ds, Davis cv ( On. 20 Pa. St.. ive. goods 
being transported on a canal were injured by the 
wrecking of the boat, caused by an extraordinary flood. 
It was shown that a lame horse used by defendants de- 
layed the boat, which would otherwise have passed the 
place where the accident occurred in time to avoid the 
injury. The Court held that the proximate cause of 
the disaster was the flood, and the delay caused by the 
lame horse the remote cause, and that the maxim, causa 
proxima, non remota spectatur, applied as well to con- 
tracts of common carriers as to others. The Court 
further held, that when carriers discover themselves in 
peril by inevitable accident, the law requires of them 
ordinary care, skill and foresight, which it defines to 
be the common prudence which men of business and 
heads of families usually exhibit in matters that are 
interesting to them. 

In Denny vs. New York Central Pailroad Co., 13 
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Gray, 481, the defendants were guilty of a negligent 
delay of six days in transporting wool from Suspension 
Bridge to Albany, and while in their depot at the latter 
place a few days after, it was submerged by a sudden 
and violent flood in the Hudson River. The Court says 
that the flood was the proximate cause of the injury, 
and the delay in transportation the remote one; that 
the doctrine we have just stated governs the liabilities 
of common carriers as it does other occupations and 
pursuits, and it cites with approval the case of JMorri- 
RO} VR, Davis ce Co. 

Of the soundness of this principle ire are entirely COl- 
vinced, and it is at variance with the general ground- 
work of the Court’s charge in this case.” 

[It is equally “at variance with the general ground- 
work of the Court s charge . an the present Case, | 

‘“As the case must go back for a new trial, there is 
another error which we must notice, as it might other- 
wise be repeated. It is the third instruction given by 
the Court, to the effect that if defendant had contracted 
to start with the tobacco the evening before, and the 
jury believe if he had done so the train would have 
escaped injury, then the defendant was liable. Even if 
there had been such a contract, the failure ta comply 
would Aave hee di only the remote Crise of the lass.” 


So, also, in the present case, even if there had been 
any special contract between the defendant and the 
Compress Company to the effect that the Railway Com- 
pany would transport the cotton promptly, still “ the 
failure to comply would have been only the remote cause 


of the lass.” 


Morrison vs. Davis, 20 Pa. St., 171 (referred to by 
Mr. Justice Minter in Railroad Company vs. Leeves, 
supra), was an action against the defendants as common 
carriers upon the Pennsylvania Canal. It appeared 
that their canal boat, in which the plaintiff's goods were 


carried, was wrecked by reason of an extraordinary 


OS 


flood ; that the boat started on its voyage with a lame 


horse, and by reason thereof great delay was occasioned 
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in the transportation of the goods, and that had it not , 
been for this the boat would have passed the point where 


the wreck occured, before the flood came, and would 


have arrived in time and safety at its destination. The rw 
plaintiff insisted that inasmuch as the accident would 

not have occurred but for the negligence of the de- 

fendants in using a lame horse, therefore they were | 
liable. But the Court held that the using of the lame , 
horse was too remote a cause to make the defendants 


responsible for the loss of the goods, and that the im- 


mediate and xyesponsible cause was the flood. } 


Denny vs. N. ¥. Cen. LR. LP. Co., 13 Gray, 481 (cited 
by Mr. Justice MILLER, svwpra), was a case similar to hs 
Morrison va. Davis. Merrick, J., sufficiently states 
the facts in his opinion. He says (p. 484) : 


“ This action is brought to recover compensation for 
damages alleged to have been sustained by the plaintiff 
in consequence of an injury toa quantity of his wool 
delivered to the defendants to be transported for him 
from Suspension Bridge to Aljbany. It appears from - < 
the report that the wool, directed to Boston, was re- 
ceived by them at the former and carried to the latter 
place, and was there safely deposited in their freight de- 
pot. But it was not transported reasonably nor with : 
reasonable dispatch. By their failure to exercise the + 
degree of care and diligence required of them by law 
it was detained six days at Syracuse, and consequently 
arrived at Albany so many days later than it should re- 
gularly have been there. Whulst it was lying in the de- : 
fendant’s freight depot in that city it was submerged by 
sudden and violent flood in the Hudson River. This 
rise of the water caused the alleged injury to the wool. 
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It is now to be determined by the Court, whether the 


defendants are, by reason and in consequence of their 
negligence in the prompt and seasonable transportation 
of the wool, responsible for the injury which it sus- 
tained after it was safely deposited in their depot at 
Albany. And we think it is very plain that upon the 
well-settled principles of law applicable to the subject 
they are not. 

It is said to be an ancient and universal rule resting 
upon obvious reason and justice, that a wrongdoer shall 
be held responsible only for the proximate and not for 
the remote consequences of his actions. 2 Parsons on 
Contracts, 456. The rule is uot limited to cases in 
which special damages arise ; but is applicable to every 
case in which damage results from a contract violated 
or an injurious act committed. 2 Greenl. Ev., $256; 
2 Parsons on Contracts, 457. And the liabilities of 
common carriers, like persons in other occupations and 
pursuits are regulated and governed by it.” 


lloadley Ss, Northern Trans. e-.. 115 Mass.. S04, was 
an action of tort for the conversion of a steam engine 
delivered to the defendant for carriage under a bill of 
lading containing an exception of losses by fire, and 
lestroyed by fire at the place oft the delivery to the 
carrier while in his custody. One of the points de- 
cided in the case is thus stated by Cour, J. (p. 307) : 


“ 'The Court further instructed the jury against ob- 
jection that the defendant would be liable, notwitstand - 
ing the exemption in the receipt, if it negligently de- 
tained the engine on the wharf after it ought to have 
been sent on, so that it was exposed to the fire and de- 
stroyecd. The verdict was for the plaintiff on both 
gerounds, and the correctness of this ruling is also called 
in question. The defendant insists that the negligence 
alleged cannot be treated in law as the proximate cause 
of the ioss. In actions of this description the injury 
complained of must be shown to be the direct 
consequence of the defendant’s negligence. This 
is the only practicable rule which can be adopted by 
Courts in the administration of justice. It is not 
enough that the act charged may constitute one of a 
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series of antecedent events without which, as the result 
proves, the damage would not have happened. The 
legal damages which follow any wrong are only such as 
according to common experience and the usual course 
of events might reasonably be anticipated. The de- 
fendant’s liability extends only to natural and probable 
consequences. 

Applying these rules to the case at bar, it is plain 
that the destruction of the goods by fire, in the ca- 
lamity which happened could not reasonably be antici- 
pated as a consequence of the wrongful detention of 
them on the wharf. The delay did not destroy the prop- 
erty, and there was no connection between the fire and 
the detention.” 


See also . 

Marsden vs. Assurance Company, L. R.,1C. 
P., 232. 

Daniels vs. Ballantine, 23 Oh. St., 532. 

McCrary vs. Sioux City & Pac. R. BR. Co., 3 
Neb., 44. 

Dubuque Wood, &c., Co. vs. Dubuque, 30 
lowa, 176. 

Shearman and Redfield on Negligence, 4th 
Ed., $40, $33, n. 


The Act of Arkansas of March 15, 1887 (Session 
Laws, 1887, p. 84), was cited by the Circuit Court in 
Marine Ins. Co. vs. Py. Co., 41 Fed. Rep., 648, 652, as 


authority for the following proposition : 


“ It will not avail the defendant to say that the cot- 
ton at the sheds was in the exclusive control of the Com- 
press Company. As for the 1,463 bales for which it had 
issued its bills of lading, they are by law conclusively 
presumed to have been in its possession (Acts Ark., 
1887, p. 84) ; and, as to the 1,211 bales for which bills 
of lading had been issued by the Memphis and Little 
Rock Railroad Company, they were held by the Com- 
press Company subject to its orders, and as its agent.” 


The Act referred to has no bearing whatever upon the 


case, or upon the proposition for which it is cited by 


1 


the Circuit Court. The only provisions of the Act are : 
prohibitions against the issue of fictitious bills of lading ; 
a provision making bills of lading negotiable ; and a 
provision for imposing penalties for the violation of the 
Act. The only object to be attained by the Act was to 
make bills of lading good in the hands of a bona fid 
holder in the same manner as bills and notes negotiable 
by the law merchant. The Act does not say that goods 
upon Which bills of lading have been issued shall be 
(leemed to be in the possession of the carrier, either for 
the purposes of the Act or generally. The whole Act is 
in reference to bills of lading, and not at all as to the 
coods themselves. 

There was nothing in the Act, therefore, to give the 
Railway Compahy even a constructive possession of the 
cotton in question, upon which it had issued bills of 
lading. But a constructive possession by the Railway 
Company of the cotton on which it had issued bills of 
lading would not render the Railway Company liable in 
the present case. It had issued no bills of lading to 
Sam. O. Smith & Co. for their cotton, for the destruc- 
tion of which this suit is brought. 

The only ground, therefore, of any lability on the 
part of the Railway Company would be that the Rail- 
way Company itself had negligently cared for, managed 
and stored the cotton on which it had issued bills of 
lading, and that the result of such negligence was the 
fire and loss of cotton of Sam. O. Smith & Co. This 
state of facts could not exist unless the Railway Com- 
pany itself had actual possession of the cotton on which 
it had issued bills of lading ; il construe five possession 
would not be sufficient. The question, in a case of tort 


committed by the use of certain things in a negligent 


manner, is, who is actuad/y controlling those things at 
the time the tort is committed. A person does not 
commit a tort who has only a constructive possession of 
a thing, with which thing some other person commits 
the tort. But the Railway Company never had any 
possession of the cotton, either actual or constructive. 
Even if the bill of lading Act above referred to wight 
render a carrier liable to the holder in good faith of a 
bill of lading, yet the carrier would be liable to such 
person only by virtue of the bill of lading and of the 
Act; it would not be hable, even to the holder of a bill 
of lading, by virtue of any constructive possession of 
the goods. As to third persons who allege that their 
property is injured by reason of negligence in the care 
and management of the goods on which the bill of 
lading is issued, they must look to that person alone 
who has the actual possession of the goods. In the 
present case, the Railway Company had no actual 
possession of the cotton on which it had issued bills of 
lading. The Compress Company was not the agent of 


the Railway Company. The uncontradicted testimony 


shows that the Railway Company had no authority or 


control over the Compress Company, or over its build- 
ings or premises, or over the cotton there stored. 
An agent over whom the principal had no authority 
or control whatever would, indeed, be a rare kind of 


agent. 


The Court below, therefore, erred, in the respects 
above stated, in not giving the instructions as requested 
and in giving the instructions which it gave; and this 
Court should for this reason reverse the judgment and 


grant a new trial, unless it shall deem it proper to direct 
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(as claimed in Point L. supra) the Circuit Court to dis- 


miss the complaint. 


(C) The Court erred in taking from the 
consideration of the jury the evidence 
which showed that the failure of the Rail- 
way Company to furnish transportation 
promptly, if there was any such failure 
(which it denies), was not caused by its neg- 
ligenc>, but by the unprecedented cotton 
crop of 1887; also in treating the subject 
of negligence as a matter of defense and 
assuming that the burden of proof was 
on the defendant. 


Thus the Court erred in these respects in the in- 
structions which it gave. It said (Record, p. 120): 


“ But the defendant alleges that it is not responsible 
for the loss of the cotton mentioned in the complaint 
because, owing to an unexpected demand on it for cars 
for the transportation of freight in the months of Sep- 
tember, October and November, 1887, it could not fur- 
nish the means for transportation of the cotton received 
at the said cotton sheds promptly, according to its 
agreement.” 

Ths def nse that wt was hindered from transporting 
said cotton from the foot of Main street by reason of an 
unex pect df pressure of business 18 not sust nned by the 


eridence . 


This instruction erroneously assumes that the ques- 
tion of negligence is to be treated as a matter of defence, 
and that the defendant is bound to prove that it was 
not guilty of negligence. But that is not true: the 
ground of the action is the alleged negligence of the 


defendant, and the plaintiffs must prove that as a 
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necessary part of their case, the burden all the time 
resting on them. This is not a common carrier action 
in which the carrier must prove his excuse, but an or- 
dinary action of tort for negligence, and the plaintiffs 
must prove the negligence. 

But for another reason also the Court clearly erred 
in giving this instruction. The only ground upon 
which the defendant Railway Company can be held 
liable to the plaintiffs or to the insured is that the de- 
fendant was guilty of negligence in not transporting the 
cotton promptly. Lhe relation of common carrier did 
not exist between the defendant and the cotton of the 
insured on account of which this action is brought. If 
this action were brought on a common carrier liability, 
it might perhaps be no excuse for the carrier that, owing 
to an unprecedented crop of cotton, both in size and 
early maturity, there had been an unprecedented and 
unexpected demand upon the carrier for transportation 
facilit'es, which demand it could not meet; for such an 
event would probably not be deemed “ an act of God,” 
so as to excuse the carrier for delay. But that is not 
this case. The only possible ground upon which the 
plaintitis can hold the defendant liable in this suit is 
for negligence, 7. e., the neglect of some specific duty 
which the defendant owed to Smith & Co., the owners 
of the cotton. The common carrier is held liable ordin- 
arily, not because he is negligent, but because he is in 
a certain sense an insurer; that is, he is bound to de- 
liver safely and promptly in any event, his only excuses 
being an “‘act of God or the King’s enemies.” The 

question of negligence in such cases is wholly immate- 
rial. But in the present case the only possible ground 


of liability is negligence. 


io 


Now, there was no evidence to prove negligence on 
the part of the defendant; on the contrary, there was 
evidence not only tending to prove, but proving, that 
the defendant was not guilty of negligence in failing to 
transport the cotton promptly, and that its failure so ta 
do was caused by circumstances over which it had no 
control. 

The evidence showed that the cotton crop of 1887 
was unprecedented, being unusually and unexpectedly 
large, and being brought to market unusually early in 
the season (Testimony of W. H. Wricur, Record, p. 27 ; 
A. P. HowELL, pp. 32-33; Sam. O. SMiru, pp. 40-41, 
7] 


16) : also. that the accumulation and blockade of cotton 
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existed elsewhere as well as at Little Rock (Testimony 
of A. P. Howe, Record, p. 32, bottom). 

Notwithstanding this evidence, which was not con- 
tradicted or disputed, the Court instructed the jury that 
this particular defence “is not sustained by the evi- 
dence.” It is true that if there had been “no evi- 
dence” tending to prove the defence, the Court would 
have been right in refusing to submit this question to 
the jury. But there was such evidence, and the Court 
erred in taking this question from the jury and assum- 
Ing to decide it for itself : for. of the we ight of evidence 
the jury, and not the judge, must decide. The only 
question for the Court is whether there is “ any evi- 
lence.” 

‘Whether there be any evidence or not is a question 
for the Judge ; whether it is sufficient evidence is a ques- 
tion for the jury.” 


1 Greenleaf on Evidence, $49. 


If, however, the Court in the present case meant to 


rr sve 


ib 


decide that there was not “ any evidence,” then it erred 
in that decision also. In either view, then, this Court 
should, for the reasons stated, reverse the judgment of 


the Cireuit Court and grant a new trial. 


Vv. 


The plaintiff insurance companies can- 
not maintain this action. for the reason 
that Sam. O. Smith & Co., the owners of 
the cotton, with full knowledge of all the 
facts as to the accumulation and condition 
of the cotton in the Compress Company's 
warehouse, and the danger to which it 
would be exposed, voluntarily placed their 
cotton there within the danger, and thus 
consented and contributed to the placing 
and keeping of the cotton in the place and 
manner in which it was kept, of which 
acts plaintiffs now complain as negligence. 


The evidence shows clearly that Sam. O. Smith, 


when his firm placed the cotton in question on storage 


with the Compress Company, knew the condition and 


accumulation of cotton in its warehouse. Sam. O. 


Smith himself testified (Record, p. 17) : 


“Q. Did you know the condition of the cotton at the 
foot of Main street, in the compress shed, at the time ? 
A. Yes, sir. 

(). You knew of the accumulation of cotton there ? 
A. Yes, sir. 
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(). You were secretary of the Compress Company ? 

A. Yes, sir. 

(). Did the Compress Company make any objection 
to your method of leaving your cotton there so long ? 

A. Yes, sir. 

(). What objection was made ? 

A. They said they were unable to take care of it; 
they only wanted to receive cotton for immediate ship- 
ment. 

(). You sent it there knowing that ? 

A. Yes, sir; we had no other place to put it.” 


The defendant requested the Court below to give the 
following instructions (Record, p. 118) : 


“7th. The Court instructs the jury that the plaintiff 
in this action has and holds no greater right to recover 
in this suit than he obtained by the right of subroga- 
tion from Sam. O. Smith & Co.; by reason of having 
paid the insurance for the cotton destroyed. 

“Tf, therefore, the jury find that the said Sam. O. 
Smith & Co. were guilty in any manner of creating or 
assisting in creating the nuisance complained of, or in 
maintaining or assisting to maintain the same, or were 
in any respects a party to the maintenance of the same, 
then they were parties to the creation and maintenance 
of said nuisance, and bars the plaintiff's right of action 
in this case, and, if you so find, your verdict must be 
for the defendant. 

“8th. If the jury find from the evidence that Sam. O. 
Smith & Co., to whose rights the plaintiffs are subro- 
gated, were guilty of contributory negligence, either in 
the erection or the maintenance of the nuisance upon 
which this action is based, or were a party to the same, 
then their contributory negligence is a complete defense 
to this action, and your verdict must be for the de- 
fendant. : 

“Oth. If the insured, Sam. O. Smith & Co., de- 
posited the cotton sued for in the warehouse at the foot 
of Main street prior to the time that it was ready for 
shipment, for the purpose of storing it at the sheds of 
the Compress and Warehouse Company until they could 
succeed in accumulating sufficient quantities to enable 
them to ship it in graded lots, and if this was done 
against the rules of the Compress Company, and over 
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its objection, and with knowledge of the blockade which 
existed at the warehouse, and of the danger to which 
the cotton would be exposed, they were guilty of con- 
tributory negligence, and the plaintiff cannot recover in 
this action.” 


The Court refused to give each and all of the in- 
structions, and the defendant duly excepted and made 
its exceptions part of this Bill of Exceptions (Record, 
p. 118). 

The Court, of its own motion, gave the followimg in- 
struction (Record, p. 120) : 

“2. The defendant has pleaded further that it is not 
liable for the injury complained of in this case, because 
plaintiffs and Sam. O. Smith & Co., by their own negli- 
gence, contributed to said loss of said cotton; but the 


Court instructs you that there is no evidence to sustain 
this defense.” 


To this instruction the defendant duly excepted, and 
made its exception a part of this Bill of Exceptions 
(Record, p. 121). 

But the instructions requested were clearly correct. 
The plaintiffs have no greater right to recover than 
Sam. O. Smith & Co. would have if they were plaintiffs. 

Phoenix Ins. Co. vs. Erie Trans. Co., 117 
U. S., 312, 321. 

Platt vs. Railroad Company, 108 N. Y., 358. 

Simpson vs. Thomson, L. R. 3 App. Cas., 
279. 

The fact that Sam. O. Smith & Co., when they placed 
their cotton in the Compress Company’s warehouse, 
knew of the accumulation and condition of the cotton, 


and, knowing these facts, voluntarily placed their 


cotton within the danger, if danger there was, is a com- 
plete defense to any action by them for the destruction 


of the cotton. They consented to the risk and con- 
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tributed to their own loss. By their own voluntary act 
they added to the accumulation of cotton which plain- 
tiffs in this action allege was the cause of the loss. 
The general rule expressed in the maxim volenti non fit 
injuria prevents any recovery in such a case. The 
authorities are clear on this point. The rule is stated 
by Chief-Justice. TiInpDAL in Gould vs. Oliver, 4 Bing. 
N. C., 134, 142, as: 

“ The general rule of English law, that no one can 


inaintain an action for a wrong, where he has consented 
or contributed to the act which occasioned his loss.” 


In that case timber, by the owner's consent, had 
been loaded on the deck of a vessel, and asa result 
was lost at sea. Though ordinarily the master of the 
vessel would be liable where goods loaded on deck are 
lost (even though “ perils of the sea”’ be excepted from 
the contract), for the reason that it is negligence on his 
part to load goods on deck ; yet, because the owner of 
the timber consented that it should be loaded in that 
manner, he was barred from recovery. 

Mr. Justice Curtis, also, in Byam vs. Bullard, 1 
Curtis, C. C., 101, says: 

“The general rule of the common law is _ volenti non 
nt injuria; and, in accordance with this maxim, no one 
can maintain an action for a wrong where he has con- 
sented or contributed to the act of which he com- 
plains.” 


The insured, Sam. O. Smith & Co., to whose rights 
the insurance companies are subrogated, both “ con- 
sented and contributed to the act of which the insur- 

° > +9 | : 
ance companies complain.” They consented by placing 
their cotton in the Compress Company’s warehouse, 


with full knowledge of the facts as to the accumulation 
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and condition of the cotton at that place; they con- 


tributed by adding 340 bales to the already aceumu- 


lated cotton, thus increasing the danger of which the 


insurance companies now complain. 


The rule of law was also well stated and applied in 
Goldstein Us, Ch., Mil. and St. r ity. ( 0., 46 Wisc., 


404. The complaint in that case averred in substance 
that the defendant Railway Company was negligent in 
providing an unsafe passageway for vehicles going to 
and from its freight depot ; and that complainant drove 
slong said passageway to the freight depot, and, as a 
result, both he and his team were injured. The Court 
held that as he went there voluntarily, knowing the 
danger, he was guilty of contributory negligence and 
could not recover damages from the Railway Company. 
Lyon, J., giving his opinion, says (p. 406) : 

“If a person places himself or his property in a 
position of known danger when he might avoid it, he 
is guilty of contributory negligence ; and although the 
danger may have been caused by the negligence of 
another, if the party thus taking the risk of injury is 
injured thereby, he cannot maintain an action for 


damages against the other, because his own negligence 
contributed to the injury.” 


See, also, to the same effect : 
Senior vs. Ward, 1 El. & El., 385. 
Marq., Hough. and Ont. R. R. Co. vs. Spear, 8 
44 Mich., 169 (Coo.ry, J.). 
Broom’s Legal Maxims, 268, and cases 
cited. 


The Court, therefore, erred in its instructions on this 
point. 
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VI. 


Plaintiff insurance companies, when 
they issued their policies of insurance 
upon the cotton of Sam. O. Smith & Co., in 
question in this suit, had full knowledge 
of the accumulation and condition of the 
cotton in the Compress Company's ware- 
house ; and, by issuing the policies with 
such knowledge, charging and receiving 
an extra premium therefor, two distinct 
legal consequences followed: ist. They 
waived any and all right to complain that 
the keeping of the cotton in such place 
and manner was negligence, and 2d, the 
equity to a subrogation to the rights of 
the assured was thereby rebutted and 
destroyed. 


The defendant requested the Court to instruct the 
jury as follows ( Record, p. 116 ): 


“2d. If the plaintiff insurance companies, at the 
time the insurance in question was taken out, insured 
the cotton and undertook to indemnify the insured 
against the destruction of the cotton by fire while the 
same was so placed and deposited in the street under 
such circumstances, that so placing and depositing the 
same constituted a public nuisance, then the plaintiff 
insurance companies, by their conduct aforesaid, aided 
and co-operated in maintaining such public nuisance, 
and cannot recover in this action, because by their con- 
duct plaintiffs contributed directly to the cause of the 


loss.” 


The Court refused to give said instruction, and de- 


fendant, by its counsel, then and there duly excepted 
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to said ruling, and has made its exceptions part of this 
Bill of Exceptions. On the contrary, the Court in- 


structed the jury that in certain other events the plain- 


tiffs were entitled to recover ( Record, pp. 120, 121). 


It was error to instruct the jury that the plaintiffs were 


entitled to recover at all. for the reason stated in Point 


‘ V., supra. 


{s already stated, the insurance companies have in 


no event any greater right to recover than Sam. O. 
Smith & Co. would have had if they were plaintiffs 
(See cases, supra, p. 78). We have shown that Sam. 
QO. Smith & Co. both consented and contributed to the 
placing and keeping of the cotton in the place and 
manner in which it was kept, of which acts plaintiffs 
now complain as negligence; and that for this reason 
neither they nor the plaintiffs are entitled to recover. 

There is another sufficient reason why the plaintiff 
insurance companies cannot recover, namely, that they 
also, when they issued their policies of insurance upon 
the cotton in question in this suit, Aad full knowledge 
of the accumulation and condition of the cotton in the 
Compress Company's warehouse { Testimony of Sam. O. 
SmirH, Record, p. 18; L. B. LeicH, insurance agent, 
Record, p. 104; J. F. BoyLe, insurance agent, Record, 
p. 105); and charged an EXTRA PREMIUM on that account 
(/b.). This testimony was not contradicted or dis- 
puted. The policies described the cotton of Sam. O. 
Smith & Co. as “in street” (Policies, Record, pp. 
13-15). 


Notwithstanding such full knowledge on the part of 


the insurance companies, they issued their policies of 
insurance upon the cotton in question, and thus agreed 


to bear the loss if the cotton was consumed by fire ix 
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the place and condition where it then was. Note this 
fact, that the INSUTUNCE companies 1SSUE d their policies 
“upon the cotton when at Cas mn the very place and condi- 
tion an which they now allege it was negligence lo keep at. 
Further, those policies were intended to be valid and 
were valid only while the cotton remained in that nlace. 
Note the language of the policies (Record, p. 13): 

” While contained un the frame sheds Nos. 112 to 122. 
inclusive, and in brick shed and yard Nos. 115 to 123, 


inclusive, North Main street, and on platforms adjoin- 
ing and IN STREET immediately between the two sheds.” 


Substantially the same language is found in all three 
policies (Record, pp. 13-15). 

Having insured the cotton in question in the very 
place and condition in which it was destroyed, under 
policies which by their express terms were to be valid only 
while the cotton remained in that place, and having done 
this with full knowledge of ail the facts as to the aceumu- 
lation and condition of the cotton (their agents had per- 
sonally inspected the premises before insuring the 
cotton, Record, pp. 18, 104, 105), plaintiff insurance 
companies now, for the first.time, come into Court and 
allege that it was negligence to keep the cotton in the 
place and manner in which it was kept. /¢ és too late 
for them to make this allegation. By their conduct in 
taking the insurance, with full knowledge of where and 
how the cotton was kept, they waived their right to 
assert that thus keeping it was negligence. 

The principle of waiver here stated is a familiar one 
in law, especially in the law of insurance. Every person 
is bound to take advantage of his rights at a proper 
time, and if he does not do so he will be deemed to 


have waived them. The justice of this rule is obvious : 
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if a person, by keeping silence when he ought to speak, 
leads another person to believe that he will make no 
objection to certain acts or things, and that other 
person acts upon that belief to his injury, then the 
person who keeps silence ought not to be heard when 
he wants to speak. 

This rule of waiver is frequently applied in the law 
of insurance; for example, a condition of a policy pro- 
hibiting the use or keeping of certain articles which 
make the risk extra hazardous is held to be waived if 
the agent taking the insurance knew that the pro- 
hibited articles were kept on the premises. And the 
same rule applies as to any other condition of the 
policy. 

See Flanders on Insurance, 2d Ed., p. 358. 


Wood on Fire Ins., 2d Ed., p. 1148 e¢ seg. 


The same doctrine is stated by this Court as follows: 

“The doctrine of estoppel in pais, or by the act of 
the party, is founded m natural justice, ‘and. is a 
principle of good morals as well as law.’ ‘The primary 
ground of the doctrine is, that it would be a frand in a 
party to assert what his previous conduct had denied, 
when on the faith of that denial others have acted.’ No 
one is permitted to keep silent when he should speak, 
and thereby mislead another to his injury.” 

Gregg vs. Von Phul, 1 Wall., 274, 281. 


THE OTHER LEGAL CONSEQUENCE of the special and 
peculiar facts, hereinbefore referred to, which make this 
case sui generis is, that they had the effect, even if the 
assured had a right of action against the Railway Com- 
pany, to rebut the right or equity of the plaintiffs to be 


subrogated to such right of action on the part of the 
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assured. The insurance companies had full knowledge 
of the sifus and condition of the cotton in the Compress 
Company’s warehouse and in the street. Before the in- 
surance was made, the si/us, location and condition of 
the property were examined by their agent; the policies 
described the cotton as situate in the street, and cov- 
ered the cotton while it was in that situation and loca- 
tion and at no other place; the insurance companies 
charged and received an extra premium because of the 
location, situation and exposure of the property. They 
were paid an extra premium for the risk which they 
assumed and of which they now complain. 
SUBROGATION IS A CHILD OF EQUITY; it is not a legal 
right. It arises out of the facts and circumstances of 
the special case. In every case in which the question 
of subrogation arises, that right must rest on the 
equities of the particular case; and we maintain with 
the utmost confidence, that the facts and circumstances 
of this case as above outlined rebut any equity to sub- 
rogation. Why, under the circumstances, should 
the plaintifis have a right of recovery? They 
knowingly took this precise risk and were paid for it. 
The loss which happened was the very loss which was 
in their contemplation as one that might happen, when 
they issued their policies, and fixed and received the 
extra premium for assuming this precise risk. ‘To allow 
them to recover is to allow them to receive and hold 
the premium without giving any consideration therefor, 
since the very loss which happened is the one which 
they were paid for insuring against; and if they are per- 
mitted to be subrogated and to recover in this action 


they never took and assumed any real risk whatever. 
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VII. 


The testimony of the witnesses, H. G. 
Van Etten (Van Elten), C. E. Ferguson, 
L. W. Coy and J. H. Trump, as to an 
alleged failure of the Railway Company 
to supply sufficient cars for lumber ship- 
pers was irrelevant and collateral to the 
issue before the jury, and hence inad- 
missible as evidence, and it was error to 
admit it over the objection and excep- 
tion of the defendant. 


The issue was whether the defendant by its negli- 
gence caused the fire, or, if put in another way, whether 
the defendant by its neglect to furnish sufficient cars 
to the Compress Company fo transport its cotlon 
promptly caused the fire. Yet the Cireuit Court, 
against the objection of the defendant, allowed the 
plaintiff to introduce testimony tending to show that 
the Railway Company failed to furnish certain dumber 
dealers with sufficient cars for transporting lumber 
(Record, pp. 59-65). This error is all the more apparent 
when it 1s considered that of all these witnesses only one 
had a mill at Little Rock. All the others referred to 
lumber mills, and failure to furnish transportation, at 
places far away from Little Rock. The wisdom of 
the rule excluding such testimony is confirmed in this 
case by the testimony (C. W. Hequempoura, Record, 
p. 94) to the effect that cars were withheld from lumber 
dealers in order to furnish cars for shipping cotton. 
Thus the testimony which was offered—that lumber 


dealers were not supplied with sufficient transportation 
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facilities—in order to prove a failure to furnish trans- 
portation for cotfon, not only did not tend to prove the 
fact for which it was offered, but (with the explanation 
of the witness Hequembourg) tended to prove the ex- 
act opposite. The only effect of such evidence is to 
prejudice and confuse the jury, and withdraw their 
minds from the real issue. This testimony was clearly 
inadmissible. The ruling of the Court admitting it 
was excepted to by defendant at the time, and its ex- 
ceptions made part of this Bill of Exceptions (Record, 


pp. 61. 62). 


The rule is stated by Mr. (7REENLEAF as follows: 


‘* Evidence must tend to prove the issue. 

This rule excludes all evidence of collateral facts, or 
those which are incapable of affording any reasonable 
presumption or inference as to the principal fact or 
matter in dispute; andthe reason is that such evidence 
tends to draw away the minds of the jurors from the 
point in issue, and to excite prejucice and mislead them: 
and moreover, the adverse party having had no notice 
of such a course of evidence, is not prepared to rebut it. 
Thus, where the question between landlord and tenant 
was, whether the rent was payable quarterly or half 
yearly, evidence of the mode in which other tenants of 
the same landiord paid their rent was held inadmissi- 
ble. And where, in covenant, the issue was whether 
the defendaut, who was a tenant of the plaintiff, had 
committed waste, evidence of bad husbandry, not 
amounting to waste, was rejected. So where the issue 
was, whether the tenant had permitted the premises to 
be out of repair, evidence of voluntary waste was held 
irrelevant.” 

Greenleaf on Evidence, 14th Ed., $51 «a, 52 


In Lincoln Us. Taunton Copper Myfq. L0O., 9 Allen 
(Mass.), 181 (cited in note to Greenleaf on Ev., $5 


supra), the action was for injury to plaintiff's land 


caused by the escape of noxious substances from the 
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defendant's factory, which were carried by water to the 
plaintiff's land. The plaintiff offered evidence tend- 
ing to show the bad condition of similarly situated land 
upon the same stream between the plaintiff's land and 
the defendant's factory. The Court held that such 
evidence was inadmissible, saying (p. 187) : 

“ But in the opinion of the Court, the plaintitf was 
not authorized to introduce evidence of similar alleged 
grievances suffered by owners of other lands. Such 
inquiries would present as many distinct issues as there 
were alleged cases.” 

Citing a similar case of alleged injuries from gas which 
escaped by alleged negligence of defendants therein 
(Emerson vs. Gas Co., 3 Allen 410), the Court, continu- 
ing its opinion, quotes from the opinion in that case 
as follows: 

“Kach separate and individual case must stand 
upon and be decided by the evidence particularly ap- 
plicable toit. * * * If such evidence was admis- 
sible, the issues in a single case might be indefinitely 
multiplied ; and this would tend only to confusion and 
mislead the jury. * * * The plaintiffs could not 
establish or strengthen the evidence in their own case 
by any proof concerning the condition of or the injuries 
received by another person.” 

It is unnecessary to multiply authorities in support 
of this well-known rule. The record shows clearly that 
it was violated in the trial of the present case by the 
Court below. Hence, a new trial should be directed on 


this ground alone even if there were no other. 


or 
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VIIi. 


The Court below erred in admitting in 
evidence the ordinance of the City of 
Little Rock, and Mayor's proclamation, set 
out at pages 66-67 of the Record. 


The admission of this evidence was duly excepted to 
(Record, pp. 66-67). It was clearly immaterial and 
inadmissible against the defendant. The defendant was 
not guilty of any violation of the ordinance or the 
proclamation, and there was no evidence introduced at 
any stage of the trial tending in any way to show that 
the defendant violated them. On the contrary, the 
evidence proved conclusively that the defendant had 
no possession of or control over the cotton or of the 
premises of thecompany (Testimony, Record, pp. 26-27, 
40, 71,74; Facts, ante, p. 8), and could not, therefore, have 
been guilty of violating the ordinance or proclamation in 
placing the cotton in the street. The ordinance and 
proclamation could have been admissible only in case 
it was shown that the defendant violated the ordinance, 
and that by reason of such violation the cotton was de- 
stroyed ; only in such case could they tend ‘fo prove 
the issue,” which was whether the defendant was negli- 
gent ; and if SO, whether its negligence caused the de- 
struction of the cotton. The ordinance and proclama- 
tion in such a case might be introduced to show the 
character of the act, that is, that the act which defend- 
ant performed was negligent because it was illegal, 
But, as it was not shown thai the defendant did the act 
which the ordinance and proclamation forbade, the evi- 


dence was immaterial, and should have been excluded 
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for the reasons stated under Point VII. supra. As Mr. 
GREENLEAF states (Vol. 1, § 52): 
‘Such evidence tends to draw away the minds of the 


jurors from the point in issue, and to excite prejudice 
and mislead them.” 


The Court therefore erred in admitting this evidence. 


IX. 


The Court should have admitted in evi- 
dence the petition and lease set out at 
pages 113-115 of the Record. 


The defendant duly excepted to the Court's refusal 
to permit this evidence to be introduced (Record, p.- 
115). The petition and lease tended to show that the 
Compress Company was not performing an act which 
was negligent because illegal, in occupying Main street 
with its cotton, for the reason that that part of Main 
street had been leased by the city to that company, 
and that it had, therefore, a lawful right to occupy the 
same. ‘The lease provided for a fifteen days’ notice by 
the City Council to the Compress Company to remove 
its property (Record, p. 114). There was no evidence 
to show that any such notice had ever been given. 
The petition and lease offered in evidence clearly tended 
to show that the Compress Company was not guilty of 
performing a negligent, because an illegal, act in 
placing the cotton in the street. 

The Court rejected the petition and lease which were 
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offered in evidence, on the ground that the City Council 
had no power to make such a lease (see JJarine Jns. 
Co. vs. Ry. Co., 41 Fed. Rep., 649). In this the 
Court was clearly mistaken. That part of the street 
in question (as 1s shown on the map, Record, p. 28) 
was a cul de sac ending at the top of an abrupt embank- 
ment. The only buildings abutting on this part of the 
street were owned or leased and occupied by the Union 
Compress Company. The only persons who would use 
that part of Main street with vehicles would, therefore, be 
persons who had business with the Compress Company. 
There was a gangway kept open for foot-passengers, for 
whom there were steps descending to Water street, as 
shown on the map, Record, p. 28. So far, therefore, as 
the public were concerned, that part of the street was 
not needed for public travel with vehicles. 

Now, there was a statute of Arkansas enacted in 
L885, and in force at the time when the street was 
occupied by the Compress Company, which enabled 
the City Council of Little Rock to make just such a 
lease (of just such a street) as that offered in evidence 
by the Railway Company. The statute is as follows: 

“ Sec. 3. That in order to better provide for the 
public welfare, safety, comfort and convenience of their 
inhabitants, the following enlarged and additional 
powers are hereby conferred upon cities of the first class, 
VIZ. : 

‘“SeconpD. To alter or change the width of streets, 
sidewalks, alleys, avenues, parks, wharves and other 
public grounds, and to vacate or lease out such other 
portions thereof as may not for the time being be required 
for corporate pur poses, cece.” 


Acts of Arkansas, 1885, pp. 96, 97. 


It is true the petition and lease offered in evidence 
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were dated July, 1883, before the statute above quoted 
. was enacted. But the statute, though enacted subse- 


quently, validates the lease, to the extent at least of 


taking away from the subsequent occupation of the 
street any alleged character of nuisance. The lease 
and the occupation of the street was a thing authorized 
by statute, and therefore could not be a nuisance by 
reason of being illegal. The City of Little Rock had 
made the lease and given its consent to the occupation 
of the street in accordance with the statute. The lease 
had, at the date of the fire, been acted on by both 
parties for several years. ‘The lease provided fora 
termination by fifteen days’ notice by the City Council. 
gut such notice had never been given, and no act had 
ever been done by the city to attempt to annul or dis- 
affirm the lease. 
The statute above quoted and the lease which was 


offered in evidence therefore took away any character 
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of nuisance from the occupation of the street by the 
Compress Company. 

The Cireuit Court (Marine /ns. Co. vs. Ry. Co., 41 
Fed. Rep., 649) referred to the lease as not assignable. 
It is true there is a condition in the lease against sub- 
letting or assignment. But there is no clause providing 
for forfeiture upon assignment, and it is well settled 
law that a lease is not forfeited or terminated in such a 


case except upon proper legal proceedings by the 


grantor, and that the assignee holds by a good title 
until such proceedings are had. A third party can not 


be heard to say that the assignee has no title. 


Upon no theory could this evidence be properly re- 


jected, while the ordinance and Mayor’s proclamation 


U3 


mentioned in Point VIIL., supra, were admitted at the 
instance of the plaintiffs. If the ordinance and 
proclamation tended to show that the act of the Com- 
press Company (though it was not the act of the defend- 
ant) was negligent because illegal, the petition and 
lease just as clearly tended to show that the act was 
not illegal, and, therefore, not negligent. The Court, 
therefore, erred in refusing to admit the petition and 
lease after having admitted for the plaintiffs the ordi- 


nance and proclamation. 


x. 


For the reasons above stated this Court 
should reverse the judgment of the Circuit 
Court, and either direct that Court to dis- 
miss the complaint or to grant a new trial, 
as to this Court shall seem proper. 

JOHN F. DILLON, 
HARRY HUBBARD, 


for the Plaintiff in Mrror. 
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supreme Courk oF the Uailed Sates, 


OCTOBER TERM, 1890. 


No. 1169. 


Tue Sr. Lovuts, Iron MounTarn AnD 
SouTHERN Rariway ComMPANy, 
Plaintiff in Error, 
Plaintiff's Brief 
VS. in Reply. 
THe CommerciAL Unton INSURANCE 
COMPANY ET ALS. 


IN ERROR TO THE CrrecvuiT Court oF THE UNITED STATES 
FOR THE EASTERN District oF ARKANSAS. 


THe INSURANCE COMPANIES CANNOT MAINTAIN THIS 


ACTION IN THEIR OWN NAMES, 


Counsel for defendants in error (Brief, p. 2) state 
that the objection was not made in the Court below, 
that the insurance companies cannot maintain this 
action in their own names without joining the insured, 
Sam. O. Smith & Co. It is impossible to see how the 


learned counsel could have fallen into this error. The 


Record, pages 6, 12-13, shows that the objection was 


NT 


clearly and properly made, and the point several times 
argued in the Court below. See also the opinion of the 
same Circuit Court in Marine Ins. Co. vs. St. “., J. 
M. & So. Py. Co., 41 Fed. Rep., 643, 644, a case arising 
out of the same fire, where this question was discussed 


by the same Judge. 


Counse! for defendants in error attempt also to wake 


point that this objection as to parties plaintiff does 
not arise upon the record. Their argument (Brief, 
p. oO) 1S, that the plea ancl (lemurrer, as to parties, 
appear in the bill of exceptions, that the bill of 
exceptions is signed by the Judge, and that a Judge 
has no power to certify the record. A complete 
answer to such a medieval objection is that the plead- 
ings upon which the question as to parties plaintiff 
arises were properly certified by the Clerk of the 
Cireuit Court, and appear as a part of the record so 
certified by him. ‘These pleadings appear as a part 
of the record (outside of the bill of exceptions) at 
pages 5 and 6. It is true, the text of those 
pleadings are printed in full in the bill of exceptions. 
But there is a complete statement of these pleadings on 
pages 5 and 6 of the record, and a reference in each 
case to the bill of exceptions for the text of the plead- 


ings. This reference to another part of the Record (for 


the bill of exceptions is part of the record) is equiva- 
lent to setting out im extenso, in that place where the 
reference is made, the full text of the pleadings. Such 
a reference from one part of the Record to another, in 
order to save unnecessary repetition in printing, is a 
practice not only sanctioned but commended by this 
Court (see Ruilway Company Us, Stewart, 95 U. »., 
279, 284). The point thus attempted to be made by 
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counsel for defendants in error is, we feel bound to say, 
so frivolous as hardly to deserve mention. We hope it 
was not inspired by the Code Procedure. of which the 


learned counsel seems to be enamored. 


Counsel for defendants in error (Brief, p. 4, e¢ seg.), 
refer with a sneer, hardly befitting the lawyer or the 
Court, to our citation of certain common law decisions 
by Lord MAnsrreLp, Mr. Justice BULLER and other 
eminent judges, under Point |. of our main brief (p. 
18). ‘They affect to regard the enactment of a Code of 
Procedure as the wiping out, as with a sponge, of the 
whole common law system of procedure. Such a view 
of the enactment of a Code is clearly erroneous. Codes 
are for the greater part only a reduction to writing of 
the common law rules of procedure, with such changes 
and additions as time and experience have shown to be 
desirable: and, for this reason, a consideration of the 
common law rules is of the highest necessity and im- 
portance in Code interpretation. 

The (‘ode of Procedure of Arkansas, like codes 
generally, does not repeal or profess to repeal 
the whole common law system of pleading and 
procedure; it merely codifies—puts in written 
statutory form—the common law system, with such 
changes and additions as the Legislature have 
deemed expedient. ‘The sections of the Arkansas 
Code ($$ 4910, 5317, cited by counsel for defendants in 
error, Brief, p. 4) do not profess to repeal the whole 
common law system of procedure ; they merely repeal 
the practice acts which had been passed in amend- 


ment of the common law, so far as the subjects of those 
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acts are covered by the Code. Under the provisions 
of the Arkansas Code (§ 4934), as is fully shown in our 
main brief (pp. 18, 27), the plaintiff insurance com- 


panies cannot maintain this action in their own names 


without joining the insured Sam. O. Smith & Co. This 
point was properly raised below and is properly before 
this Court, and is conclusive that the judgment should 


be reversed and directions given to dismiss the com- 


plaint. 


Counsel for defendants (Brief, p. 10), argue “ that if 


Smith (& Co.), the insured, was a necessary party, 
nevertheless the omission to have him made a party is 
not a reversible error.” For this proposition they cite 
$ 5083 of the Arkansas Code. 


The provision of the Code ($4934) is clear and 


specific that in such a case as the present one the 
assignor must be a party to the action. This point 
was raised at the proper time and in the proper man- 
ner in the Court below. The question was not one in 


which the Court had a discretion: the terms of the 


Code are express and specific, and leave no room for 
discretion. When a party thus seeks (as did the de- 
fendant Railway Company in the present case) at the 
proper time and in the proper manner to have the 
Court enforce a right which is his by the positive pro- 
visions of statute, the Court is not at liberty to do other- 
wise than enforce it. It makes no difference whether 
the right given by the statute is a right of procedure 
or of substantive law; in either case it is a right 
which belongs to the party. Section 5083 of the Code, 


cited by counsel for defendants in error, does not au- 


os 


v 


thorize or purport to authorize the Court to disregard 
the express and specific provisions of the Code. The 
provisions of that section (5083) are general, and are 
designed to authorize the Court to disregard those 
minor and technical errors which at common law would 
have been suflicient ground for reversal of the judg- 
ment. Such provisions of statute are common in 
all jurisdictions; but they have never been construed 
to extend to curing a defect of parties, when objection 
is taken to such defect at the proper time and in the 
proper manner, nor to curing any other failure to 
comply with the specific requirements of a 
statute or code, when the objection is _ properly 
made. A general statute or provision of a statute 
never overrides a special one. The argument of coun- 
sel for defendants in error goes to this length, that the 
Court is authorized by § 5083 to disregard any pro- 
vision of the Code, however specific, clear, and positive 
such provision may be, whenever the Court chooses 
so to do; in other words, that the provisions of the 
Code, expressly enacted by the Legislature for the 
orderly procedure of the courts and the proper admin- 
istration of justice, may be disregarded by the Court 
at its discretion ; and, further, that if they are so dis- 
regarded by the trial Court, against the objection of 
one of the parties made at the proper time and in the 
proper manner, that party is without remedy on a 
writ of error. A statement of such an argument is its 
own refutation. 

With ail due respect for the learned counsel for the 
defendants we maintain that the authorities which they 


cite on the question of parties (Brief, pp. 4-21) do not 
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at all touch the question in the present case under 
S 4934 of the Arkansas Code. 


THE PLAINTIFF INSURANCE COMPANIES CANNOT MAINTAIN 
THIS ACTION FOR THE REASON THAT THEY HAVE NOT COM- 
PLIED WITH THE STATUTES OF ARKANSAS AS TO THE TERMS 
UPON WHICH FOREIGN CORPORATIONS ARE PERMITTED TO DO 
BUSINESS IN THAT STATE. 


Counsel for defendants in error (Brief, p. 21, ef seq.) 
make the following argument, and deduce a conclusion 
which is so clearly a non-seguitur that it is difticult to 
understand their mental process. This argument briefly 


stated is as follows: 


(1) There is an Act of the Legislature of Arkansa’s 
which applies especially to foreign iNSUPANCE compan s 
and requires them to file certain documents with the 
Auditor of the State (Brief, pp. 21-23). 


(2) There is also the Act (quoted in our main brief, 
p. 42), which requires al foreign corporations, before 
doing business in Arkansas, to file a certificate with the 
Secretary of State. 


(3) Both these Acts are in force, and are not incon- 
sistent with each other (Brief for Defendants in Error, 
p. 24). 

From these premises the learned counsel deduce the 
the remarkable conclusion, that the plaintiff insurance 
companies, foreign corporations, are not required to 
comply with the act which requires a// foreign corpora- 
tions to file a certificate with the Secretary of State. 

We will not waste the time of this Court in comment 


upon such logic. If the point made in our main brief 


(Port IT., p. 42, e¢ seg.) upon the statute, admits only 
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of the answer made by the learned counsel in their 
brief, that brief really amounts’ to a confession of 


error, 


THe Compress COMPANYS WAREHOUSE WAS NOT A “ RE- 


CEIVING STATION” OF THE RAILWAY COMPANY. 


Counsel for defendants in error repeat again and 
again the baseless statement that the Compress Com- 
pany's buildings werea “ receiving station ” of the Rail- 
way Company. They do not refer the Court to any evi- 
dence to support such statement, and no such evidence 
is to be found in the record. The facts which the evi- 
dence proved on this point are stated fully and care- 
fully in our main brief (p. 8 ef seg.), with references to 
the pages of the record where the evidence is to be 
found. From the evidence the Court will see that it 
clearly appears that the Compress Company's premises 
and buildings were not in any sense a “receiving sta- 
tion ” for the Railway Company, but merely a cotton 
compress warehouse, which was the private property of 
the Compress Company, over which warehouse the 
Railway Company had absolutely no control whatever. 
The Railway Company received no cotton there from 
any one but the Compress Company; and it made no 
agreement to receive any cotton there from anyone but 
the Compress Company. In short, the Compress Com- 
pany s warehouse was like the usual large warehouse : 
[t was the private property of the Compress Company, 
and not the property of the Railway Company. For 
convenience, both of the Compress Company and the 
Railway Company, a railway siding was constructed 


alongside the warehouse, so that cotton could be 
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loaded directly from the warehouse upon the cars—a 
kind of arrangement usually effected where large quan- 
tities of goods are shipped in car-load lots, and where 
such siding can conveniently be constructed. There 
was nothing in the arrangement in the present case to 
make it different from the ordinary arrangements, such 
as are made in hundreds of cases by every 
large railway company. The fact that a very 
large part of the cotton annually shipped from Little Rock 
was shipped by the Compress Company from its ware- 
house did not change the character of the warehouse 
as the private property of the Compress Company; it 
was still the same in sind, though its business might be 
greater or less in degree. Evenif every bale of cotton 
which was sent from Little Rock had been sent from 
the Compress Company's warehouse, still that fact would 
not have made the warehouse a receiving station for the 
railway. 

From these facts it follows that the Railway Company 
was in no way responsible for the condition in which 
the Compress Company kept its premises; the Railway 
Company had no control over them and no duty in re- 
gard to them. Counsel for defendants in error cite a 
long list of cases to show that a person who maintains 
a nuisance is responsible for the consequences. We do 
not in the least deny that doctrine. But the Railway 
Company maintained no nuisance in the present case. 
Even if the accumulation of cotton and the piling of it 
in the street constituted a nuisance, still the 
Railway Company did not accumulate the cot- 
ton oor pile the cotton in_ the _ street; 


it did not expose the cotton to danger of fire; it had no 


control over the Compress Company's premises, and no 
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right or duty to say how or where that Company should 
store the cotton in its possession. It cannot fora 
moment be contended that, because a railway company 
has a siding alongside of a warehouse, therefore the 
railway company is responsible for any nuisance that 
the owner of the warehouse may maintain upon his 
premises. Such a liability on the part of railway com- 
panies has yet to be adjudged by any court of final 
jurisdiction. That in such a case the mere delay of a 
railway company to furnish transportation facilities 
creates no hability on its part for the injury to or de- 
struction of goods the transportation of which has been 
delayed, is perfectly well settled law in this Court and 
in other Courts. The delay by the carrier in such a 
case is not the proximate cause nor any cause of the 
loss. (See our main brief, p. 64, et seg., and cases there 


cited. | 


THE COMPRESS COMPANY WAS NOT THE AGENT OF THE 


RAILWAY COMPANY. 


Counsel for defendants in error (Brief, p. 39) state 
that the Compress Company held the cotton as agent of 
the Railway Company. ‘This statement is clearly 
erroneous. There was no relation of principal and 
agent between the Railway Company and the Compress 
Company ; but the relation,as to the cotton upon which 
bills of lading had been issued by the defendant Rail- 
way Company, was that of bailor and bailee, in which 
relation each party was a principal. The bailee is 
responsible for whatever injury is done by or with the 
goods while they are in his possession and under his 


control. The bailor has no control over the bailee, or 
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over the goods while they are in the bailee’s possession ; 
the bailor’s only right is to call for a delivery of the goods 
according to the terms of the bailment. The doctrine 
of respondeat superior has wo application ; there was no 
agency ; the Railway Company had no control over the 


Compress Company, and was not responsible for its acts. 


THE CHARGE OF THE COURT AS TO THE AGREEMENT MEN- 


TIONED IN THE COMPLAINT. 


Counsel for defendants in error (Brief, p. 51), appar- 
ently seek to show that the Circuit Court was right in 
its charge to the jury that “the agreement mentioned 


os 
woe 
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in the complaint is admitted in the answer.” 
Among other things counsel state that the answer is 
contradictory on this point. But this is not so, and 
the charge was clearly erroneous. The Court below 
first states to the jury (Record, p. 120): 

* The complaint charges that the defendant and the 
Union Compress Company, by an agreement between 
themselves and by a general course of business, made 
the cotton sheds of the Compress Company at the foot 
of Main street a receiving station for cotton to be sent 
from this city by any one to the compress of said Union 
Compress Company in Argenta for compression, and 
that defendant should transport all cotton thus re- 
ceived.” 


The Court here states to the jury what the “ agree- 
ment” was, namely, that the Railway Company had made 
the warehouse a “ receiving station” for cotton for “ any 
one.” The Court then proceeds to state (Kecord, p. 
120), that ‘‘ the agreement mentioned in the compldint is 
admitted in the answer.” 

The fact was that the answer denied the agreement 


(Record, p. 7) as stated in the complaint, and then the 
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answer proceeded to state what was true, namely, 
that : 

“It gave (7. e. named) the (inion Compress Company 
(not the public) a certaim rate per carload, whereby it 
agreed to haul all of the cotton of the said Compress 
Company from its compress and warehouses and sheds 
at the foot of Main street, and elsewhere in the City of 
Little Rock, to its compress in Argenta, whenever ié 
should desire to transfer cotton from one place to an- 
other.” 


' den 2é8 


The answer (Record, p. 8) further expressly ‘ 
that it ever made said point a depot OT recewwing station.” 

The truth of the matter, as stated in the answer and 
proved by the evidence, was, that the Railway Company 
did nothing else with the Compress Company than to 
make the arrangement which is usually made between 
a railway company and the owner of a warehouse to 
which the railway company has a side-track. This 
arrangement was confined, as stated in the answer and 
proved by the evidence, exclusively to the Compress 
Company for cotton which 7 had as _ bailee. 
Now this is a far different thing from making 
the warehouse a “receiving station’”—a place 
where the public may deliver goods to the 
Railway Company. No cotton was received by the 
Railway Company except such as had been first de- 
livered by the owner to the Compress Company, and 
then by the Compress Company to the Railway Com- 
pany. ‘This arrangement is the common arrangement 
made by warehousemen along the line of a railway ; 
and it has never yet been held that by reason of such 
an arrangement, the Railway Company makes the 
warehouse a “receiving station ” for its road, or that 


the Railway Company thereby becomes responsible for 
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a@ nuisance which the warehouseman may choose to 


maintain on his premises. 


The charge of the Court was, therefore, clearly erro- 


neous. For further discussion of the point, see our 


main brief, p. 61 ef seq. 


The other points in the case are sufficiently treated 
in our main brief. For the reasons stated, the judg- 
ment of the Circuit Court should be reversed, and di- 
rections given to dismiss the complaint or to grant a 
new trial. 

JOHN F. Ditton, 
Harry HvuBparp, 
For the Plaintiff in Error. 
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For Defendants in Error. 
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Supreme Court of the United States. 


OCTOBER TERM, 1890 


THE ST. LOUIS, IRON MOUNTAIN 


AND SOUTHERN RAILWAY 


COMPANY, Plaintiff in Error, 


Vv. No. 1169. 
COMMERCIAL UNION INSURANCE 


COMPANY ET AL. 


In Error to the Circuit Court of the United States 
for the Eastern District of Arkansas 


BRIEF FOR DEFENDANT IN ERROR. 


On the 21st day of September, 1889, the Commercial 
Union Insurance Company, a corporation created by the laws 
of England, the Sun Mutual Insurance Company, a corpora- 
tion created by the laws of the State of Louisiana, and the In- 
surance Company of North America, a corporation created by 
the laws of the State of Pennsylvania, brought this suit at law 
in the court below against the St. Louis, Iron Mountain and 


Southern Railway Company, a corporation created by the 


—_— 


laws of the State of Arkansus, alleging in substance that prior 
to the 14th day of November, 1887, one Sam O. Smith had de- 
posited in the sheds of the Union Compress Company, in the 
City of Little Rock, 340 bales of cotton, of the value cf 
$17,000, and that while they were taus deposited the plaintiffs, 
on the application of said Smith, insured them against loss by 
fire for their full value; that from the 20th day of October to 
the 14th day of November, 1887, said defendant and said 
Union Compress Company, by their joint act, caused many 
other bales of cotton to be piled in the public street of said 
city adjoining said cotton sheds, so as greatly to obstruct the 
public use of said street, and so created a public nuisance, 
which was continued for three weeks or more, until the date 
last named, when said cotton in said street was fired acci- 
dentally or otherwise, by some person unknown to the plain- 
tiffs; that said fire was communicated to said sheds, and de- 
stroyed the same, together with the cotton of Smith deposited 
therein; and that as said loss of said cotton was within the 
risks of said policies said Smith proved up the same, and the 
plaintifis paid him the said sum of $17,000 on the day of 
January, 1888; and that said payment was the full amount of 


the loss sustained by said Smith. (p. 2.) 


There were two paragraphs in the complaint; but they both 


state the same cause of action. 


The first assignment of error on the part of the appellant is 
to the effect that suit should have been brought in the name of 
the insured. (Brief, p. 18.) 


As to this point it is enough to say that it was never made 


in the court below. 


as, gee 
The judgment roll does not show what objections, if any, 
were made as to parties. The bill of exceptions sets out what 
purport to be a plea and a demurrer, raising a question as to 


parties. 


It is not the office of a bill of exceptions to bring the plead- 


ings on the record, and it is ineffectual for that purpose. 
2 Thomps. Trials, sec. 2773. 


“ With legitimate matters of record it is not the office of a 
bill of exceptions to intermeddle ; and so matters of record 
which only appear in the bill will not be noticed by the appel- 
late court. No part of the function of a billis to amend the 
records in any case whatever; but only to embody matters not 
otherwise properly appearing on the record.” 


Wells on Questions of Law and Fact, sec. 618. 


It must be clear that a judge has no power to certify copies 
of records, either under the guise of making up a bill of ex- 
ceptions, or otherwise, and that his certificate as to such copies 


gives them no evidenciary quality whatever. 
Anthony v. Brooks, 31 Ark., 725. 
Randolph v. McCain, 34 td., 696. 


It is plain, therefore, that the transcript in this case does 
not bring to the notice of this court any question as to the 


parties to this suit. 


If, however, we should pretermit that point, and consent 
to try this case ove ‘enus, the result must be the same. The 
plea and demurrer, copies of which are certified by the judge 
of the court below, made only the point that the assured ought 
to have been made a party. The suggestion that the second 


ground of demurrer that the complaint did “not state facts 
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sufficient to constitute a cause of action in favor of plaintiff,” 
was designed to raise a question as to parties, is too far-fetched 
to deserve serious notice. Itis the form of a general demurrer 
as prescribed by the code, which prescribes a distinct ground, 


to be stated when it is claimed that there is a defect of parties. 
Pom. Rem., séc: 207, 287. 


The assertion that the point arises out of instructions given 
is equally unfounded. So far as we know juries are never in- 
structed as to the law governing the making of parties. Cer- 


tainly nothing of the kind was done in this case. 


Counsel cite cases decided in England of ancient date, and 
also cases decided in States where the system of common law 
pleading prevailed; but such decisions have no relevancy in the 
present proceeding. Counsel say that the court below failed 
‘“‘to apprehend the common law rule above stated.” With all 
due respect, it seems to us that the common law rule thus re- 
ferred to had been abolished by statute. 

Mr. Pomeroy says: 

“It may now, I think, be regarded as the established doc- 
trine that the code in each of the States is the only source of 
authority from which rules of pleading may be drawn, that its 
methods have completely supplanted those which preceded it, 
so that the latter can no longer be appealed to as possessing 
of themselves any force and authority.” 

Remedies and Remedial Rights, sec. 515. 
In Arkansas this is a rule specially prescribed by statute. 


Mansfield’s Digest, secs. 4910, 5317, (1884.) 


Notwithstanding the obvious fact that the common law 


system of remedies, with all of its technicalities, contrived, it 


we 
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‘would seem, to defeat justice rather than to promote it, has 
been completely overthrown, supplanted and superseded in 
Arkansas as well as in the land of its origin, we have here in 
this case labored citations from Douglas’ Reports for the pur- 
pose of advising us as to the manner in which a suit should be 
brought at the present day. We are gravely reminded, with 
all the force of italics, that this is an action at law, as if the 
ancient rules governing such actions were necessarily immuta- 
ble; rules adopted at a time when, as was well said by C. J. 
Coleridge, lawyers seemed to think that suits were not brought 
for the purpose of enforcing rights, but with a view to settle 
curious questions of pleading and practice. Counsel quote 
from Buller and Mansfield; but it may be remarked that, how - 
ever eminent those judges may have been in respect both of 
learning and ability, their decisions as to matters of procedure 
only serve to show the evils that brought about the reforma- 
tion that put an end to them. After all, Douglas’ Reports 
only go back something over a century. How much more 
satisfactory it would have been if counsel could have found 
something in Plowden, or in the Year Books, or better still, in 
the Francic Formule apud Lindenbrog, the Capitularies by 
Baluzius, or the Assizes de Jerusalem. We infer from the 
fact that no citations are made from these ancient volumes 
that their authors are silent on the subjects’ under discussion, 
or that their views are not favorable to the contention of the 


plaintiff in error. 


We are not sure that we understand precisely what is 


meant by counsel in saying: 


‘‘In those States where the codes require or permit all 
actions to be brought in the name of the real party in interest 
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(with no exceptions) it has been decided with doubtful cor- 
rectness, and apparently without much consideration, that the 
insurer may sue in his own name. * * * But, however 
this may be, the codes of those States contain no such provis- 
ion as is contained in section 4934 of the Arkansas Statutes 
above quoted.” 

But this statute thus referred to contains no exception 
whatever, nor the semblance of one. It rcads as follows: 

“Where the assignment of a thing in action is not author- 
ized by statute the assignor must be a party as plaintiff or 
defendant.”’ 

If there is anything in this provision to prevent the bring- 
ing of the suit in the name of the real party in interest we are not 
able to perceive it. In saying that the cases referred to were 
decided apparently without much consideration, counsel evi- 
dently mean to intimate that the judges who decided them had 
not read Buller and Mansfield on Code Pleading, and that they 
were not aware of the fact that Judge Lawrence of Iliinois was 
of the opinion that the common law system of pleading was 
the perfection of human reason, and that, being as old as origi- 


nal sin, it ought never to be changed. 


The supposed exception is no exception at all. The suit 
must in any event be brought in the name of the party in 
interest; but in the given case the assignor must be made a 
party ; not necessarily plaintiff, for he may be made a defend- 


ant. 


Speaking of this provision requiring the assignor to be 
made a party when the instrument sued on is not assignable 
by statute—in itself an unfortunate survival of common law 


technicalities, absent from the codes of most of the States— 


Mr. Pomeroy, in referring to the assignor, says: 
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‘‘And even though he may retain some residuary, contin” 
gent or equitable interest, the assignor is not the propet 
party to sue.” 


Pom. Rem., sec. 135. 


But in this case there was no assignment. In cases of the 
subrogation of the insured to the right of action of the insurer 
on payment of a loss, no one probably ever spoke of the one 
as being an assignor, and the other as being an assignee. The 

tatute could not have been intended to apply to derivative 
titles generally, but only to cases of assignment by contract. 
Certainly an assignee in bankruptcy might sue alone without 


making the bankrupt a party. 


Cases of the assignment of mortgages and other securities, 
dependent on the assignment of the debts secured, have no 
application; for in them the assignment of the debts is a mat- 
ter of contract, to which the securities are allied as mere in- 


cidents ; so that the whole transaction rests upon a contract. 


Counsel say that the court in the Marine Insurance Com- 
pany case erred in saying that the insurer had an interest in 
the property from the time of the insurance. This is a quibble. 
The meaning of the court is very clear; it is not that the in- 
surer had any title in the property, but that out of its relation 
to it the insurer was susceptible of a loss in respect thereof, 
and that upon sustaining and paying the loss, the right toa 
remedy in favor of the insurer as against a wrong-doer causing 
the loss sprang into existence, irrespective of any contract of 
assignment. That the insurer from the time of the issue of 
the policy had that kind of an interest in or about the property 
insured is obvious from the fact that a stranger paying the 


amount of the loss to the owner would acquire no right of 


ie 


action. It is true that the right is derivative, as indeed are 
nearly ali legal rights; but the statute relates only to assign- 
ments, meaning, of course, assignments within the ordinary 
legal import of theterm. It is very true that the claim of the 
insurer is limited by that of the insured, and that he must 
necessarily claim through the latter, as was said in Phenix /uns. 
Co. v. Erte Transportation Co., 117 U. S., 312; but he does not 
claim by assignment, nor through any voluntary transfer by 


the insured. 


There is a familiar principle in the law of partnership that 
is exactly similar. Partnership creditors have a right to have 
partnership assets applied in payment of partnership debts. 
They ‘‘are said to have a privilege of preference, sometimes 
loosely denominated a lien, to have the debts due to them paid 
out of the assets of a firm in course of liquidation, to the ex- 
clusion of the creditors of its several members. Their equity, 
however, is a derivative one. It is not held or enforceable in 
their own right. It is practically a subrogation to the equity 
of the individual partner, to be made effectual only through 
him. Hence if he is not in a condition to enforce it, the cred- 


itors of the firm cannot be.” 
Case v. Beauregard, 99 U. S., 124. 


Yet no one ever spoke of this right of the partnership cred- 
itors as a thing having its origin in an assignment. As to 
whether the members of the partnership should be made par- 
ties to a suit brought by the creditors would depend on the 
question as to whether they had any longer any interest in the 


property sought to be subjected. 


In referring to the case of Ratlroad Co. v. Dow, 120 U. S., 


e 
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287, counsel say that the mortgage referred to in the decision 
bore 8 per cent. interest instead of 10. We are not disposed 
to underate the brilliancy of this discovery; but if it has any 
bearing on the principle involved, that fact has not been pointed 
out. We may offset it by saying that counsel have twice mis- 


stated the title of the case. 


In that case the trustees in a railway mortgage paid off a 
prior mortgage made -to secure bonds drawing 8 per cent. con- 
ventional interest, the legal rate being 6 per cent., and 
brought suit to enforce the prior mortgage, claiming by subro- 
gation. There was a decree in the court below in favor of the 
plaintiffs ; and that court, proceeding on the theory that sub- 
rogation was equivalent of an equitable assignment, allowed 
the trustees interest on the money paid by them at the con- 
ventional rate. That was the contention of counsel for ap- 
pellees in that case in this court But the court held that 
“the right of subrogation is not founded on contract. itisa 
creature of equity; is enforced solely for the purpose of ac- 
complishing the ends of substantial justice, and is independ- 


ent of any contractual relations between the parties.” 


[t was, therefore, not an assignment, and the trustees were 
only allowed 6 per cent. interest. Had it been an assignment, 
they would have been assignees of the interest as well as of 


the principal. 
What counsel in this case say of that decision, is conclu- 
sive evidence that no kind of authority can ever silence con- 


tention. 


‘In the first place it is to be noted that that was a case of 
subrogation in the proper sense of the term, the debt in that 
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case having been extinguished by payment, while the pres- 
ent case is not one of subrogation proper, but of assignment, 
the obligation, if any, of defendant railway company for the 
tort, still continuing in existence after the payment of the in- 
surance companies to the insured.” (Brief, 38.) 

We are not able to perceive the force of this distinction. 
In both cases the liabilities remained notwithstanding the pay- 
ment; and that is what subrogation means, In the Dow case 
the payment by the trustees did not extinguish the prior mort: 
gage, which still remained in force, the lien of which was en- 


forced by the Cecree directed by this court. 


We are further of the opinion that 2f Swiuth, the insured, 
was a necessary party, as contended for by counsel, nevertheless 
} i. SES ae ee wo Fee ce ee ae , e 
tié omission to have htm nwiadeé a party unaer the ctre umistances 


appearing tn the record in this case, ts not a reversible error. 
The Arkansas Civil Code provides as follows: 


“The court must in every stage of an action disregard any 
errgr or defect in the proceedings which does not affect the 
substantial rights of the adverse party ; and no judgment shall 
be reversed or affected by reason of such error or defect.” 


Mans fie ld’s Digs SZ, S€C. 5033. 
Sannoner v. Jacobson, 47 Ark., $4. 


The plain meaning of the statute is that the statutory rules 
of procedure —and there are no others—are directory only ; 
mere means for the attainment of justice, and in no sense ob- 


jects to which justice shall be sacrificed. 
Washington v. Love, 34 Ark., 94. 


Admitting, then, all that is contended for on the part of 
the appellant, that, as a matter of form and symmetry, the in- 


sured should have been made a party plaintiff or defendant, 
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yet is it true that the appellant has lost any substantial right 
by reason of the omission complained of? This is a question 
that answers itself. After making and tendering the release, 
and thereby consenting that judgment should be rendered in 
favor of the insurers, it must be obvious that the insured can 


never sue for any damage sustained in his own right. 
Railway Co. . McCarthy. O00 U/, a 258. 
Philadelphia R. Co. v. Howard, 13 Hovw., 307. 
Bigelow Est., 717. 


Smith, the insured, was present in court during the trial, 
and testifed’on the part of both the plaintiffs and defendant; 


he also executed the release that was produced; and he is as 


much bound by the judgment as if he had been a formal party 


tothe suit. In Roddbins v. Chicago City, 4 Wall, 672, this court 


‘* Parties in that connection include all who are directly in- 
terested in the subject matter, and wh had a right to make 
defense, control the proceedings, examine and cross-examine 
witnesses, and appeal from the judgment. Persons not having 
those rights substantially are regarded as strangers to the 
cause; but all who are directly interested in the sutt,and have 
knowledge of ts pendency, and who refuse or neglect lo appear 
and avail themselves of those rights, are equally concluded by 
the proceedings.” 


How, then, is the plaintiff in error injured in any substan- 
tial right by reason of the fact that Smith was not made a 


party ? 


Complete justice having been done between the parties, 


there is no ground for reversal. 


The federal statute of jeofails is quite as liberal as the 
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State statute, and it has been as liberally construed, as the fol- 


lowing citations will show: 


“But the allowance and refusal of amendments in the 
pleadings, the granting or refusing new trials, and indeed most 
other incidental orders made in the progress of a cause before 
trial, are matters so peculiarly addressed to the sound discre- 
tion of the courts of original jurisdiction, as to be fit for their 
decision only, under their own rules and modes of practice. 
This, it is true, may occasionally lead to particular hardships; 
but, on the other hand, the general inconvenience of this court 
attempting to revise and correct all the intermediate proceed- 
ings in suits, between their commencement and final judgment, 
would be intolerable. This court has always declined inter- 
fering in such cases; accordingly it was held by the court, in 
Woods v. Young, 4 C., 237, that the refusal of the court below 
to continue a cause after it is at issue, is not a matter upon 
which error can be assigned; that the refusal of the court be- 
low to grant a newtrial is not a matter for which a writ of error 
lies (5 HF FF 187, and 4 W., 220), and that the refusal of the 
court below to allow a plea to be amended, or a new plea to 
be filed, or to grant a new trial; or to continue a cause, cannot 
be assigned as a cause of reversal or a writ of error. We, 
can perceive no distinction in principle between these cases 
and the one before the court. We must take the declaration, 
including the amendment, as we find it on the record. Nor 
can we interfere because the court below did not, as it ought, 
require the costs formerly accrued to be paid as a condition of 
the amendment.” 


Wright v. the Lessee of Hollingsworth, 1 Peters, 168. 


“ Allowing amendments is incidental to the exercise of all 
judicial power, and is indispensable to the ends cf justice. 
Usually, to permit or refuse, rests in the discretion of the 
court; and the result in either case is not assignable for error. 
This subject was fully examined in Zierman's Executors v. 
Woodruff, 5 McLean, 135. It is therefore shown that both in 
the English and American courts amendments have been al- 
lowed in well-considered cases, for the purpose of introducing 
into the suit a new and independent cause of action.” 


Tilton et al. v. Cofield etal., 93 U. S., 166. 


In the case in 5th McLean, cited by the court, the court re- 


ferred to Zaylor v. Lyon, 5 Bing., 333, where the plaintiffs had 
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sued as surviving cdministratrixes of a deceased person. It 
appeared that no administration had been granted, though the 
attorney had supposed differeutly when he brought the suit; 
also, that the plaintiff might have sued as surviving partner of 
such deceased person. Leave was asked to amend by making 
the suit one in favor of the plaintiffs as surviving partners, and 


it was granted. 
In that case Best, C. J., said: 


“ Questions for amendment are now generally allowed at 
every stage of ihe pleadings for the advancement of justice. 
The question usually is: ‘Will any injustice be done by what 
is proposed?’ and if not, the amendment is allowed.”’ 


This was in the year 18209. 


The opinion in the case in Sth MeLean is worthy of be- 
ing cited by this court as it was. In that case the amendment 


consisted in the introduction of a new cause of action. 


“The. section of the law referred to directs the courts of 
the United States to proceed and give judgment according as 
the right of the cause and matter in law shall appear to them, 
without regarding any imperfections or defects, or want of 
form in the writ, declaration, or other pleading, return, pro- 
cess, judgment, or course of proceeding whatever, .except 
those only in cases of demurrer, which the party demurring 
shall specifically set down and express, together with his de- 
murrer, as the cause thereof This is a remedial statute, and 
must be construed liberally to accomplish its object. It not 
only enables the courts of the United States, but it enjoins it 
upon them as a duty, to disregard the niceties of form, which 
often stand in the way of justice, and to give judgment ac- 
cording as the right of the cause and matter in law shall ap- 
pear to them.” 


Park v. Turner, 12 How., 40. 
Again the court said: 


“It must be admitted that Congress acted wisely in de- 
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claring that no litigant party should lose his right in law for 
want of form; and in going one step further, as Congress un- 
questionably has done, by declaring, that, to save the party's 
rights, the substance should be infringed on to some extent, 
when contrasted with modes of proceeding in the English 
courts, and with their ideas of what is substance.” 


Stockton v. Bishop, 4 How., 168. 


In speaking of verdicts, a subject not expressly mentioned 


in the statute, the court in another case said: 


“ Admitting that this verdict is not technically responsive 
to the several pleas, it virtually answers and negatives them 
all; for if all or either of the pleas had been true, the verdict 
was untrue. Should the judgmeat then be arrested this would 
be done neither from necessity to guard the merits of the con- 
troversy, nor from the principles of sound inductive reasoning ; 
but solely in obedience to an artificial and technical rule, 
which, however, it may be founded in wisdom and be promotive 
of good in general, yet, like all other rules, is capable of pro- 
ducing evil when made to operate beyond the objects of its 
creation. It was to prevent the mischief ensuing from a mis 
applied rigor that statutes of jeofails have been enacted; and 
their salutary influence is invoked whenever the intrinsic 
merits of parties litigant would, without that influence, be sac- 
rificed to mere modes and forms of practice. By the thirty- 
second section of the acts to establish judicial courts of the 
United States, it is provided: ‘that no summons, return, writ, 
process, judgment, or other proceedings in civil causes in any 
of the courts of the United States, shall be abated, arrested, 
quashed or reversed, for any defect or want of form, but the 
said courts respectively shall proceed and give judgment 
according as the right of the cause and matter in law shall 
appear to them, without regarding any imperfections, defects, 
or wants of form, in such writs, declaration or other pleading, 
return, process, judgment, or course of proceeding whatsoever, 
except those enly in cases of demurrer, which the party 
demurring shall specially set down and express, together with 
his demurrer as the cause thereof.’ It is true that a verdict 
¢o nomine is not comprised within this provision of the statute; 
but judgments are, and the language of the provision, ‘writ, 
declaration, judgment, or other proceedings in civil causes,’ 
and further, ‘such writ, declaration, pleading, process, judg- 
ment, or other proceeding whatsoever,’ is sufficiently com- 
prehensive to embrace every conceivable step to be taken in 
a cause, from the emanation of the writ down to the judgment. 
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The court have shown that the proceedings in this cause were 
according to the right of the case, that they brought into 
view the real merits of the parties litigant before the jury; 
they therefore consider both the verdict and judgment are 
within the terms and intent of the statute, and ought to be 
protected thereby.”’ 


Roach v. Hulings, 16 Peters, 322. 


That the making of the assured a party to the suit would 
not have ousted the jurisdiction is plain, as Smith was a citi- 
zen of Arkansas (Tr., 18), and could have been made a de- 


fendant. 


The only object of the statute in requiring assignors to be 
made parties is to settle all controversies likely to arise in one 


against a subsequent suit 
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suit, and to protect the defendant 


on the part of the assignor. 
Heartman v. Franks, 36 Ark., 504. 


But where the suit is brought by the assignee, and during 
its pendency, the assignor puts himself on record as having no 


claim to urge against the defendant, the entire object sought 


to be attained by the Statute h iS bee } fu i\ accomplished. 


It is true that the complaint alleged that the amount of the 
insurance paid equaled the full value of the cotton. Absolute 
and unqualified harmony between allegations and proof is not 
required; nor is it indeed generally attainable. Certainty toa 
common intent is all that is required. Even according to the 
strictest rules of the common law, where the payee of a bill 
sued the drawer, alleging demand and netice, he might show 
in lieu thereof circumstances that excused demand and notice, 
because the legal effect was the same. In this case if Smith 


did not claim anything over and above the amount of the in- 
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surance, the result to the defendant was just the same as if the 
insurance had covered the whole value of the cotton. If the 
defendant had claimed to be surprised by the admission of the . 
testimony as to the release, another question would have been 
raised; but no such claim was made; and considering the ex- 
treme susceptibility of the profession to the emotion of surprise, 
the fact that none was manifested, justifies the belief that sub- 
stantial justice was done. More than that the law cannot give 


and does not profess to bestow. 


As the matter stands, the defendant got the benefit of 
Smith’s claim, $1179, without paying anything for it. No 


other injustice is shown. 


Smith, in his testimony, says that it was intended by the 
parties that the insurance should cover the entire value of the 
cotton; but that it turned out otherwise. It is easy to be in- 
ferred that at the time the suit was brought the plaintiffs sup- 
posed that they had paid the full value of the property insured. 
If they were in error, and Smith should stand in the attitude 
of one making a claim, it might be held that the suit should 
not go on unless he was made a party, as the controversy could 
not be wholly settled in the one suit. But the entire contro- 
versy has been settled; and if the case were sent back again, 
the litigation would have to be repeated, without involving a 
single point of contention that has not already been adjudi- 
cated. A more thorough example of the “ way not to do it” 


could hardly be imagined. 


In Harvey v. Cook, 4 Russ., 34, the court held that a defect 
of parties might be cured at the hearing by the undertaking of 


the plaintiff to give full effect to the utmost rights which the 
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absent party could have claimed, those rights being such as did 


not affect the rights of defendants. 
So in Bawtree v. Watson, 3 Mylne & Keene, 339. 


In the case of Conolly v. Taylor, 2 Peters, 556, an alien and 
a citizen joined in a suit against defendants, whom the citizen 
plaintiff was not competent to sue, and thereupon the citizen 
plaintiff’s name ‘was stricken out; and it was held that the 


court had jurisdiction, and might proceed to a decree. 


It was much argued in that case by very distinguished 
counsel that the court could not allow the question to be 
affected by the consideration of anything done after the suit 


was brought; but the court held otherwise. 


The decision in Vatterv. Hinde, 7 Peters, 2617, is entirely 


conclusive. 


In that case it was held that, though the complainant was 
obliged to join a party within the jurisdiction in order to 
obtain a final decree, ) et if his joinder would defeat the juris- 
diction, and the decree could be so framed as not to affect his 
interest, his name might be stricken out, and that thereupon the 


suit might proceed against the other defendants. 


It was objected that the matter must be regarded solely in 
the light of the situation that existed at the time that the suit 
was brought; but C. J. Marshall, after citing the case of Conolly 
v. Taylor, 2 Peters, 556, said: 

“The case is, we think, in point. A decree between all 
the original parties could not have been made. Those plain- 
tiffs, who had a right to sue all the defendants, had in their bill 


united with themselves a person between whom and one of the 
defendants the court could not take jurisdiction. By striking 
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out his name the impediment was removed, and the jurisdic- 
tion between the other parties remained as it would have stood 
had his name never been inserted inthe bill. The court could 
perceive no objection feunded in convenience or in law to this 
course,” 

In Farris v. Rowan, 4 Wash. C. C., 202, 208, it appeared 
that at the time of the beginning of the suit there was a neces- 
sary party who had not been made a party to the suit, but 
when the objection was made it was shown that the party thus 


omitted was dead, and it was held that the suit would not be 


dismissed on account of the original omission. 


Where a plaintiff has, at the time of the beginning of his 
suit, a cause of action, but which cannot be enforced by him 
because of some intervening obstacle, which may be removed 
without impairing any substantial right of the defendant, and 
such obstacle is removed after the suit is brought, then that 
fact may be shown on the trial; and the defendant cannot 


allege error where he has sustained no injury. 


In the case of //oagland v. Van Etten, 36 N. W. R. (Ned), 
755, a suit having been brought by an assignee who was not 
the real party in interest, it was held that, though he had 
under the code no right of action, yet he might purchase the 


interest of his assignor and proceed with his suit. 


In Coulter v. haynes, 146 Mass., 458, the plaintiff, having 
brought suit after the assignment by him of the instrument 
sued on, the assignment was pleaded as a defense. Upon that 
the assignee appeared in court and consented to the mainten- 
ance of the suit. The court said: 

“Tf any authority from the assignee was necessary to 


enable the plaintiff to maintain the action, the appearance of 
the assignee in court, and his statement that he did not desire, 
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through his assignment, to prevent the recovery in this action, 
ratified the bringing of the suit, and was a sufficient authority 
to the plaintiff to prosecute the action.” 


See, also— 
Moore y. Spiegel, l43 td., Zl 3. 


In the case of Humphreys v. Humphreys, 3 P. Williams, 349, 
a demurrer had been sustained to the bill because the plaintiff, 
who claimed in the right of her deceased father, had not sued 
as administratrix of his estate. In point of fact no adminis- 
trator had ever been appointed. A demurrer was sustained to 
the bill on the ground that she showed no cause of action, 
though she might have had ultimate rights in the controversy 
as heir and distributee. After the demurrer was allowed, she 
took out letters of administration, and offered to set that fact 
up by way of amendment. 

[It was objected that if the amendment was allowed, the 
bill ‘‘ would appear to be filed belore the administration taken 


out, and before the right to sue commenced.’ 


“This, we are told by the reporter, Lord Chancellor Talbot 
‘with great clearness, and not without some warmth in respect 
of the delay, overruled.” That was in the year of our Lord 
1734. 

This case was followed in Swatsel/ v. Arnold, Woolw., 3&4. 
The suit in that case was brought in Nebraska by one who had 
qualified as administrator of a deceased person in Kansas, and 
who sued in that capacity; but as it appeared that a foreign 
administrator could not sue in Nebraska, a demurrer was sus- 
tained to the bill. A month later the plaintiff offered to amend 


his bill by showing that in the meantime, and after the bring- 
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ing of the suit, the plaintiff had also taken out letters in Ne- 
braska. The court, Mr. Justice Miller presiding, held that the 
amendment was a proper one; holding that at the time of the 
beginning of the suit the plaintiff had an interest in the sub- 
ject matter, though he had no standing in court; and that for 
that reason he might support his suit in order to defend his 


right by authority afterwards acquired. 


To the same effect, see Bradford v. Felder, 2 McCord, Chy., 
>. .C.. 770. 


Undoubtedly by the law merchant, the holder of a bill or 
note indorsed in blank, derives title through the implied assign- 
ment; he having the right by delegation to write the assignment 
over the name of the indorser. Until that is done the legal 
title cannot be said to be fully vested in him; but he may 
write the assignment above the name of the indorser after the 
suit has been brought, and on the trial of the cause at the 


time of offering the instrument in evidence. 
Cope v. Daniel, 9 Dana, 417. 
Edwards v. Scull, 11 Ark., 325. 


2 Rand. Comm. Paper, sec. 710. 


It is true that many of the cases cited above were chancery 
cases ; but it is also true that they were decided at a time when 
the rules of practice were applied with far more strictness in 
the equity courts than they are now in the law courts wherever 
the code practice prevails. It is also true that the code prac- 
tice has in effect adopted the general rules of chancery prac- 
tice, as they existed at the time of its adoption, with such 


modifications as might tend to a more liberal and a speedier 


administration of justice. 


~~ 
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After all, the rules of practice as to parties are not sacra- 
mental. They are only designed for the purpose of giving to 
every one interested an opportunity of being heard before his 
rights are affected by an adjudication. The rules will always be 
relaxed where their strict application would lead to no val- 
uable result. They should be left largely to the discretion of 


trial courts. 
Foster Fed. Pr., sec. 59. 


The main objection of the plaintiff in error to the proof 
of the release seems to be that it was not based ona _ supple- 
mental complaint such as is authorized by the code. Bnef, p. 
53. But the objection to the release was not put on that 
ground; and if it had been it could have been removed ina 
few minutes by filing the supplemental complaint, the absence 
of which is now complained of. The whole contention re- 
solves itself into a mere technical point which requires a mi- 
croscope of pre-historic construction to enable any one to dis- 


cover, 


As to the claim that the plaintiffs could not maintain the 
suit because they were foreign insurance companies doing bust- 


ness in Arkansas. 


Counsel for plaintiff in error copy in their brief the statute 


of 1887, relating to foreign corporations. 


But prior to that time, a counterpart of that act, specially 
applying to insurance companies, had been passed, the same 
being as follows: 

‘Tt shall be unlawful for any person, company or corpora- 


tion to negotiate or solicit within this State any contract of 
insurance, or insurances, or pretend to effect the same, or to re- 
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ceive and transmit any offer or offers of insurance, or reczive 
or deliver any policy or policies of insurance, or in any man- 
ner aid in the transaction of the business of insurance, with- 
out complying fully with the provisions of this act.” 


Mans}. Dig., sec. 3827. 


“No person shall act as agent or solicitor in this State of any 
insurance company of another State or foreign government, in 
any matter whatever relating to risks, until the provisions of 
this act shall have been complied with. on the part of the com- 
pany or association, and there has been granted to said com- 
pany or association by the Auditor a certincate of authority 
showing that the company or association is authorized to trans- 
act business in this State.” 


ld... SEC. 35 * # 


‘‘No insurance company, not of this State, nor its agents, 
shall do business in this State until it has filed with the Auditor 
of this State a written stipulation, duly authenticated by the 
company, agreeing that any legal process affecting the com- 
pany, served on the Auditor or the party designated by him, 
or the agent specified by said company to receive service of 
process for said company, shall have the same effect as if 
served personally on the company within this State. And if 
such company should cease to maintain such agent in this 
State, so designated, such process thereafter may be served on 
the Auditor; but so long as any liability of the stipulating 
company to any resident of this State continues, such stipula- 
tion cannot be revoked or modified, except that a new one 
may be substituted, so as to require or dispense with service 
at the office of said company within this State, and that such 
service, according to this stipulation, shall be sufficient per- 
sonal service on the company. The term ‘process’ includes 
any writ, summons, subpoena, or order. whereby any action, 
suit or proceedings shall be commenced, or which shall be 
issued in or upon any action, suit or proceeding.” 


Id., s¢c. 3834. 


By reference to that compilation it will be seen that these 
sections are a part of a series of statutes relating to insurance 


companies, forming a code in itself, establishing an “ insurance 


and governing matters of insurance generally. The 


bureau,’ 


sections above quoted had the same effect as to insurance 
companies that the later act had upon other foreign corpora- 
tions. They differ in respect of the particular that in the case 
of foreign insurance companies the stipulution should be filed 
in the office of the Auditor, while in the case of other foreign 
corporations it was to be filed in the office of the Secretary of 
State. By reference to the chapter in Mansfield’s Digest 
entitled Insurance Bureau, p. 780 e¢ seq., it will be seen that the 
entire connection of the State with insurance companies exists 
through the medium of the Auditor. It is to the Auditor's 


office that any one would naturall 


a 


go to make any inquiry as 


to an insurance company. 


Support to our contention is drawn from the fact that dur- 
: . 4 ‘ | , con . oe ak . 
ing the same session of the Legislature that passed this act as 
to foreign corporations, that is, off March 26, 1887, the General 


‘ mblv passed ee Oe ee ee eas en wn eT : 
fLASSeCMODIYS Passe an aACL WiliCh CONLAINS Lilt following sections 
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relating only to insurance Companies: 
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' yr company organized 
under the laws ot any other State shall be permitted to do 


- 
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Dusiness 1n this Stat tneyv Snali in aad il 1 to fin J tiie bond 
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req red in section I of this ae ( required fo fle Witt the 
Luditor ot state Statement of the \ mimissioner.’ oo} Insurance 
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oft the otate uncer whose laws they al reanizea, as to tne 
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Conaition, responsidiilly, etc., and ii there D sucn TCommis- 


sioner, the Auditor may require said company to exhibit to 
him a statement of their financial ndition, respo sibility, etc., 
and if it appears that said company is a responsible company, 
said Auditor shall issue a certificate to them, as hereinafter 


‘Sec. 4. When any insurance «ompany shall have com- 
plied with all the provisions of this act, it shall be the auty 
of the Auditor of State to issue to said company a certificate 
to that effect, which shall entitle them to do business in this 
State,and if any person shall attempt to solicit or transact 


any business for and in the name of any such company, which 
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company has not complied in all respects with the require- 
ments of this act, he shall be guilty of a misdemeanor, and 
shail be fined in any sum not exceeding five hundred dollars, 
and the burden of proving that said company has complied 
with the provisions of this law shall be on the detendant.” 


Acts of Arkansas, 1887, p. 123. 


The whole act is a recognition of the pre-existing system, 
which, as the court said in the Marine Insurance Company 


case, had been in force for several years and had been found 


to be satisfactory. 


The acts passed in the same session are to be construed 
in part materia; and as implied repeals are not favored, the 
present case is not affected by the act of 1887, relating to for- 
eign corporations. Unless the statutes are so repugnant as to be 


positively irreconcilable, they must both stand. 
Me Cool v. Smith, 1 Black, 459. 
U. S.v. Walker, 22 How., 299. 
Galena v. Amy, 5 Wall, 705. 
Henderson's Tobacco, 11 td., 652. 
Arthur v. Homer, 96 U. S., 137. 
Chew Heong v. U. S., 112 id., 536. 

Manifestly no such repugnancy exists in the present case. 


It is moreover a rule of construction that general laws do 


not repeal special ones. Lord Hardwick said: 


“Subsequent acts of Parliament in the affirmative, giving 
new penalties, and instituting new methods of proceeding, do 
not repeal former methods and penalties of proceeding or- 


dained by preceding acts cf Parliament, without negative 
words.”’ 
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Broom Leg. Max., 25. 
As to the release. 
This mattes has already been incidentally discussed. 
The chief objection seems to be that it was executed after 
the suit was begun. If counsel had explained in what respect 


their client would have been better off if it had been executed 


before the suit was begun we could understand the argument 


a | 
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better. 


As to the contention that the release was a bar to the 


action, it may be said that it has at the merit of novelty. 
Ihe release did not purport t iffect any interest of the in- 
surers, nor could the releasors have Ve} rights that be- 
longed to others. This singular « n on the part of the 
Dp! LIMLIiiTtsS wm CrTror 18 void OO' SUVWVDOI 1 at mn, prin 1pric Or 
— 
, 
authorit\ B es. no such point nade in the court 
' 
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Lhe delendant tried to cloud the « sideration olf the case 
in the minds of the jury Dy metphysical discussions as to 
proximate and remote causes: Dut ne Sucn questi ns were 


invol\ ed, 


T 


1¢ argument for the plaintiff in error adroitly omits the 


consideration of the fact that the station at the foot of Main 


street was the general receiving station of the defendant in 


the City of Little Rock. The evidence showed that only fifty 


bales were shipped at any other station of the defendant com- 


pany in the city, and that this was a station where avery large 


amount of cotton was shipped annually. We mean that only 
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fifty bales were shipped clsewhere in the city by choice; but 


there were also 800 ur goo bales sent off from the station at 
tie foot of Main street, because the defendant would not 
furnish cars to transport it. See testimony of Smith, pp. 
74, 73: 

The evidence, without conflict, showed that the defendant 
had the only line of railway running from the foot of Main 
street to the compress in Argenta; that it made a contract 
with the Compress Company to transport all cotton received 
to the compress in Argenta at the price of $2 per load; 
that the defendant was to send the cars as they were needed ; 
that it was cailed on by the Compress Company to furnish 
cars to remove the arriving cotton; that it failed to do so; 
that cotton lay at the foot of Main street, much of it under 
bills cf lading, during very dry weather, for from seven to 
twenty days, when the fire took place, burning from 3500 to 
4000 bales in and around the sheds of the Compress Company 
and in the street, of which cotton bills of lading had been 


given by the defendant for more than 1400 bales. 


Counsel insist that the station of the railway company at 
the foot of Main street was not a receiving station, but no 
reason for arriving at such a conclusion is suggested. It was 
a place where everyone took his cotton for shipment if he 
wished to do so. As virtually all cotton is compressed in the 
present day before shipment to market, the incidental com- 
pression of cotton on the way, did not in any manner affect 
the fact that the station was not only a station of the defend- 


ant, but a general station. 


The number of bales that were received there within a 
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short period, shows that it was not only a receiving station, 
but that it was a receiving station fora very large amount of 


cotton. 


This was then practically the only shipping station for cot- 


ton in the city that defendant had at thattime. It had agreed 


with the Compress Company that it would ship all cotton that 
should be received there to the compress in Argenta. The 
contract was in full force and unt ded up to the time that 
the fire occurred. This was simply a shipping contract, made 
by a common carrier in the ordin ry irse of business. ‘The 
fact that the Compress Company . ted to compress the 
cotton after it was delivered in Argenta, cuts no figure in the 
case. If the compress had beet | lin St. Louts or New 
York, or if the ultimate disposit of the cotton had been to 
have it twisted into ropes, or woven into cloth, the legal aspect 
ot the cas \ 1] not have been chan i The contrac t would 
still have been one tor the trans f the cotton to some 
other place; and the fact that is there to undergo some 
physical change wo ild not affect th tract foi transporta- 
tion. Counsel seem to argue that Union ompress Com- 
pany Was simply the bailee of t! vners, and that the 
cotton was left at the tool f Main stre t for compression ; 


but that statement is grossly inaccurate. The cotton was not 
left there tor compression, but tor transportation toa place 
where it could be compressed. If the defendant had performed 
its contract, and had carried it to the compress in Argenta, 
and had there delivered it for compression, after that the Com- 


eld the cotton as bailee of the 
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press Company would have 


defendant: but until that time the latter held all cotton re- 


ceived as the receiving 


r 
> 


ene. ? ryt +} - le " " 4 
ag nt | i} defendant, a ¢ MMOn 


carrier, whose business it was to transport such commodities 


from place to place. This is so with regard to all the cotton, 
whether billed or unbilled:; for the contract between the de- 
fendant and the Compress Company embraced all cotton that 
might be brought to the sheds of the latter, consigned pro- 
visionally or otherwise to the compress in Argenta. The cot- 
ton billed on the Memphis and Little Rock Railroad was des- 
tined to the same place for compression, preparatory to ship- 
ment to various places of ultimate consignment in Europe and 
America. If the defendant could say that the sheds at the foot 
of Main street did not constitute a receiving station, it could, 
with equal propriety, assert that the compress in Argenta did 
not constitute a discharging station; and yet thousands and 
thousands of bales of cotton were received at one station and 
discharged at the other; and this course of business seems to 


have been a permanent arrangement. 


It is true that the Compress Company, acting as agent 
of defendant, did not issue bills of lading for cotton thus 
transported; but that was because bilis were issued by 
another agent to the owners for the transit from Little 
Rock to Argenta, and beyond; and as between the Com- 
press, Company and defendant the standing agreement was the 
equivalent of a bill of lading. Moreover, the Compress Com- 
pany was paid for performing what service it did perform for 
the defendant in and about the transportation of the cotton. 
It was to load the cars for the defendant. Necessarily it could 
not load the cotton without receiving it. As the contract cov- 
ered the entire operation of receiving, loading and transporta- 


tion, the consideration agreed on must be regarded as having 


relation to every part of the service performed and received. 
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Let us suppose that any one else else than the Compress Com- 
pany had performed the same duties at the sheds that it per- 
formed, can any one doubt but that in receiy ing, keeping and 
loading the cotton it was the agent of the Railway Company? 
The argument for the appellee would seem to be that the Com- 
press Company was keeping the cotton on its own account. 
On what account? It was simply keeping it for defendant, who 
could call for it any hour. Having neglected to call for it and 
take it away, can the appellee now say that the keeping of the 
cotton was a thing that it had nothing to do with? That 
would be simply to say that appellee could establish a public 


. ; , _ ‘ > - | , 
agency, aerive all the benefits flowing from lat reiation, and 


AV id all of its attendan resp yNsIb lity. i ti ippellee could 

do that in this c ise, 1t Can In the san vay, DY a system of 

delegation, avoid any responsibility in tter of keeping 

and storing ftreights at every station tor all time to 
> > . 

come. : 

Lhe onl lifference between t tot Main 
street and other stations of th re nothing 
was hipp ‘d but cotton Spec | tor the 
reception Or co il. me othe y, are com 
mon on most railways. Lhe ru! tl o the degree 
of care to b« CNXNEFCIS by th ises 18 only 
varied by the nature of the commodity ie case of a 
station for the receipt of marble or g rdinary pre- 
cautions against fire would not be req Where the re- 
ceiving station is forthe shipping of cotton o: il oil a higher 
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degree of care will be exacted. 


The public have a most important concern in the manner 


in which these stations are kept. 
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Counsel for plaintiff in error say that it was the fault of the 
Compress Company that the cotton was allowed to accumulate 
in the sheds, and that it was not better guarded against fire; 
yet the cotton would not have accumulated if the defendant 


had performed its duty. 


In Little Rock. R. Co. v. Dick, 52 Ark., 402, the Railway 
Company had suffered cotton seed to accumulate near its track. 
Plaintiff’s bull being attracted thither by the cotton seed was 
killed by a passing train. It was held that the Railway Com- 


pany was liable. 


Yet, according to the contention of the appellee, it could 
allow cotton to accumulate at a station indefinitely, and burn 
up a city in that way, and yet not be held to any responsibil- 


ity. 


In Jones v. Nichols, 46 Ark., 207, the defendant dug a pit 
near a public road, and left it uninclosed, with corn and cotton 
seed scattered about it. The plaintiff's cow fell into the pit 


and was killed: and it was held that defendant was liable. 


‘The blasting of rocks by the use of gunpowder or other 
explosive in the vicinity of another's dwelling house, or in the 
vicinity of a highway is a nuisance, and the person doing the 
act, or causing it to be done, is liable for all injuries that re- 
sult therefrom ‘So the keeping of gunpowder, nitro-glycerine, 
damp jute or other explosive substances in large quantities in 
the vicinity of one’s dwelling house, or place of business, is a 
nuisance fer se, and may be abated as such by action at law, 
or by injunction from a court of equity; and, if actual injury 
results therefrom the person keeping them is liable therefor, 
though the act occasioning the explosion is due to other per- 
sons, and is not chargeable, to his personal negligence.”’ 


Wood on Nuisances, sec. 142. 


A railway company storing explosives in a depot building 
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having a defective chimney flue, by reason whereof the building 
takes fire, and there is an explosion, injuring the plaintiff's 
neighboring property, is liable for the injury. 

South Park R. Co. v. Conway, 8 Col., 7. 

S. C., 54 Am. Reép., §37. 


One who wantonly or negligently causes property to be 


exposed to dangers which he knew, or with ordinary forecast 


and prudence might have known, is responsible for damages 
resulting therefrom, though his act may not have been the 


most proximate cause. 


‘ 


Scott v. Hanter. 40 Penn, St., 192. 


The creator of a nuisance, or one who more remotely, 
either by negligence or design, furnishes means and facilities 
for the commission of any injury to another, which could not 


have been done without them, is equally responsible with the 


wronge-doer. 
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Parties who cause a nuisance on the lands of a stranger are 
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(ase lies against all who are intiv concerned in the con- 


tinuance of a nuisance; whether lessees, sub-lessees, or assignee 
of lessor. 


Ri Le rs i Le wart, 5 | @ 215. 


The declaration stated that the defendant wrongfully caused 


to be kept and continued large quantities of dirt and rubbish 


we 


wrongfully placed upon a public highway near the wall; by 
means whereof the plaintiff passing along the highway was in- 
duced and caused to walk over the rubbish and to fall into the 


canal; held that the declaration was good. 


Gi lath rpe iu’, Hardma MN, 2 D cA ling er Lownd Be df2. 

Where defendants as persons of ordinary prudence ought 

to have known of the danger, and persisted in maintaining an 
obstruction, they are responsible 
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The careless or negigent keeping ot gunpowder i1n large 
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quantities near dwelling houses, or when the lives of per- 
Sons are the repy endangered, iS a nuisance at common law. 


Counsel for p! intiff in error seem to think that the liabilitv 
should fall on the Compress Company. It may be that that 
rw : ] | | , ir } la . » ¢ hea , " "7? 77 ' ob 
company v¥Y WK (i Airy ee, iLldvie . WU tine Dritn iT) fault \\ is — lli- 
mitted by the Railway CC nipany ; for dem« nstrably. if it hae 


transported the cotton as it had agreed to do, the loss could 


not have occurred. 


Llowever that may be, the assumed liability of the Com- 
press Company is irrelevant to the inquiry as to that of the 


Railway Company. 


Where an injury is the result of two concurring causes, 
the party responsible for one of these causes is not exempt 
from liability because the person who is responsible for the 


other cause may be equally culpable. 


Lake v. Milliken, 62 Me., 240. 


The comparative degrees in the culpability of two will not 
affect the liability of either. If both were negligent in a man- 
ner contributing to the result, they are liable jointly or 
severally. 


Barrett v. R. R. Co., 45 N. Y., 628. 


Where the negligence of two or more persons combines to 
occasion a loss to a third person they are both liable for the 


damage sustained. 
Slater v. Mersereau, 64 N. Y., 138. 


Where a landlord has a sidewaik that is out of repair and 
he lease it with a covenant on the part of the tenant to keep 
in repair, and after that the plaintiff is injured by reason of 
a defect in the sidewalk, the landlord, the tenant and the city 


are all liable for the injury. 
Davenport v. Ruckman, 37 N. Y., 568. 


The declaration stated thatthe defendant wrongfully caused 
to be kept and continued large quantities of dirt and rubbish, 
wrongfully placed upon a public highway near the wall; by 
means whereof the plaintiff passing along the highway was in- 


duced and caused to walk over the rubbish and to fall into the 


canal. Held, that the declaration was good. 
Goldthorpe v. Hardman, 2 Dowling & Lowndes, 442. 


A-let a field to B for the purpose of being worked as 
a lime quarry. The ordinary way of getting limestone was by 
means of blasting, and A authorized quarrying of stone and 
the erection of a lime kiln in the field. A nuisance was caused 
to the adjoining occupier by the blasting and by the smoke 


from the kiln, and he brought an action against A and B. 


Held, that A, the land-owner, was liable, although the 
nuisance was actually created by the act of the tenant, be- 
cause the terms of the demise were an authority from him to 
B to create the nuisance, which was therefore the necessary 
consequence of the mode of occupation contemplated in the 
demise. 

James v. Harris, 45 L. J., 2 B., §45: 
3 ee y oh 240. 

Any one contributing to a nuisance is liable for any loss 
naturally growing out of it. 

Wood Nu 1S., S€CS. § 271-2. 

And whoever maintains a nuisance is as guilty as he that 
creates it. 

Wasmer v. Delaware R. Co., So NN. _& 212. 
Brown v. Cayuga Co., 12 td., 487. 
Beckley} . S bron, LY Mo. d lpp., 5. 
Where defendants as persons of ordinary prudence ought 
to have known of the danger, and persisted in maintaining an 
obstruction, they are responsible. 
Scott v. Hunter, 46 Penn. St., 192. 
Lake v. Milliken, 62 Me., 240. 
Where an injury is the result of two concurring causes, the 


party responsible for one of these causes is not exempt from 


liability because the person who is responsible for the other 


cause may be equally culpable. 


Lake v. Milliken, 62 Me., 240. 


The comparative degrees in the culpability of two will not 
affect the liability of either. If both were negligent in a man- 
ner contributing to the result, they are liable jointly or 
severally: 


Barrett v. R. R. Co., 45 N. Y., 628 


A contractor entered into a contract ft { ike down a house 


for trustees, the work “to be done carefully under the direc- 


od 
~ 


tion and subject to the approval of t stees: Held, that 


the trustees were liable for injuries occasion to a third per- 
son by the negligence of the contractor! servants 
; i A'S Lia bit a ‘ i i VY chit . 
, . o, ; [2 Iie : 7 es Bi 
j innehan UY’. NOMS, fl 7 Ma 
, :, : 
(One who buys land knowing that tne nuisance on if, 
j ae ae ae ' + 1. a .. 
and aiterwards receives rent trom ti if) nm possession, IS 


VCE Crernian S NLS X., 275 ( Cal.) 
A 1} i LnCce — Go req ‘ ‘ ‘ Y Wilici 
' ‘ 7 ‘ 4 kt 
he had covenanted to keep the premises in repair. The nuis- 
ance became injurious to a third person subsequently, and 
. ' ’ 1° 
on the expiration of the lease, it was renev iwith ike Cove- 
nants, the landlord not taking actual! | n, but knowing 
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of the injury: Held, that the landlor iiable for the 


injury. 
[ngrersen v. Rankin, 47 N. /. Law, 18; S. C., 54 Am. 
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Where a tenant covenants to repair, the landlord cannot be 
sued for damages caused by a defective covering for a cellar, 


though the defect existed when the lease was made. 


Pretty v. Bickmore, 6 Eng. R. (Moak's Notes), 182. 


If the owner of land erect a building which is a nuisance, 
or which the occupation is like to produce a nuisance, and let 
the land, he is liable to an indictment for such nuisance being 
continued or created during the term. So is he if he letsa 
building which requires particular care to prevent the occupa- 
tion from being a nuisance, and the nuisance occur for want of 


such care on the part of the tenant. 
King v. Pedley, 1 Ad.and E., 822. 
Wood Nuts., S€@C. Lg2. 
Uc Andrews v. Col/ard, 13 Vroom, 189. 
Henry v. Dennis, 9} Ind., 452. 
Scott v. Hunter, Z6 Penn, St., 102. 

Upon the- question as to whether an act constituted a nuis- 
ance, it is unnecessary to inquire into the intent of the party 
doing the act. The best intention cannot prevent an act from 
being a nuisance where it otherwise is such, and the worst in- 
tention cannot make an acta nuisance where it otherwise is not. 


Bonell v. Smith, 53 lowa, 282. 


The creator of a nuisance or one who more remotely, either 
by maintenance or design, furnishes the means and facility for 
the commission of any injury to another, which could not have 
been done without them, is equally responsible with the imme- 


diate wrong-doer. 
Anderson v. Dickie, 26 How. Pr., 117. 


The liability of one who, without authority, makes an ex- 
cavation in a highway, is not discharged or affected by the fact 


that, having provided a sufficient covering thereto, it was 
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destroyed by the act of a wrong-doer. He is bound, at his 
peril, to keep it so covered that the highway is as safe as 


before. 
Congrere v. Morgan, 18 N. Y., 8&4. 
Dygert v. Schenck, 23 Wend., 446. 
Vandenburgh v. Truax, 4 Denio, 464. 
Bissell v. Booker, 16 Ark., 217. 


The fact that the act of a third person may have con- 
tributed to the final catastrophe will not exonerate a defend- 
ant sued for injuries resulting from an act that is unlawful, or 
is so hazardous as to be in the nature of a nuisance on account 
of the occasion for accident and injury which it continually 


presents to innocent persons. 
Barry v. Terkildson (Cal.), 1 Am. St. Rep., 55. 


As was said in 7illey v. San Francisco R. Co. 49 Ark., 542, 
“a railway company is bound to keep its track and contiguous 
land free from inflammable matter.” And it is said: “If the 
negligence of the defendant was the proper cause of the injury 
to the plaintiffs it was of no consequence whether it was of 


omission or commission.” 


Harriman v. Pittsburg R. Co. (Ohio Sup. Ct.), 32 

Am, and Eng. R. Cases, 38. 
A party in whose possession and control a railway is placed 
with power to continue its use, is equally liable with the origi- 
nal owner for a nuisance arising from the manner of its con- 


struction. 


Tate v. Missouri R. Co., 64 Mo., 149. 


ee ee ns a 


The creator of a nuisance, or one who more remotely, either 
by negligence or design, furnishes means and facilities for the 
commission of any injury to another which could not have 
been done without them, is equally responsible with the wrong- 
doer. 


7 


Anderson v. Dickie, 26 How. Pr., 105. 
Counsel for plaintiff in error say : 


“Tae proximate cause was the carelessness of the boys, with 
their cigarettes and matches.” (Avief p. 64. 

The italics, zm articulo mortis, are not ours. According to 
this ingenious theory a railw iy CcOMmpany May pile cotton o1 
gunpowder in the street of a city a mile high, and if boys 
light them with cigarettes the boys alone are responsible. The 
suggestion is worthy of tne best days of American humor; but 
it ought not seriously to affect the judicial mind In this case 
cotton of dbout the value of $200,000 was destroyed. It is 
doubtful whether recourse on the unknown boy smoking a 
cigarette would be quite adequate. It might be obj. cted by 

s . ‘ - ; 
the boys that there is nothing to prevent any one from smok- 


ing in the streets. 


But in respect of one creating, or helping to create, or con- 
tinuing or helping to continue a nuisance, no question of neg- 
ligence can arise. Those making and continuing a_ public 
nuisance are bound at their peril to keep the highway in which 
the nuisance is situated as safe as if the nuisance was not there, 
and neither the fact that they had no notice of the condition of 


the nuisance, or the fact that they were under no obligation to 


repair, will relieve them of their liability. 


vins v. Wood, 4 Robertson, 142. 


The cotton was fired in a public street, where it had no 


business to be. 


Where one creates a nuisance he is liable for any damage 
caused thereby, though the immediate cause may have been 


the negligence of another person. 


ad 
Meyers z., Malcolm, 6 Hill, 202. 
2 Thomp. Neg., 1087. 
Salisbury v. Hashenroder, 106 Mass., 458. 
Wood Nuts., sec. 142. 
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As held by Judge Caldwell, and shown by the uncontra- 
dicted evidence in this case, the Compress Company held the 
cotton as the agent of the defendant; and the latter was 
responsible for all acts of negligence committed by its agent 
as such. Xesfondeat supertor. 

Mechem Agency, sec. 734. 
Broom Leg. Max., 608. 
\ The possession of the agent was the possession of the prin- 


cipal. 
McNeill v. Arnold, 17 Ark., 155. 
/ of « 


Ordinarily the cases on this subject present the feature of 
negligence on the part of the agent unknown and unsanc- 


tioned by the principal. In such cases the principal and the 


third person injured are, morally speaking, equally innocent, 
and the law fixes liability on the former because he had the 
selection of the agent. Such is not the case here. As for the 
fault of not removing the cotton promptly from its dangerous 
locality, the. defendant was solely to blame. As to the man- 
ner in which the cotton was kept while it was waiting for 
transportation, the want of protection against the ever-impend- 
ing danger of fire, its continuous and reckless exposure, the 
defendant was as guilty as its agent. Being a corporation it 
could only act through agents, and it was as much bound for 
what was done by the Compress Company within the scope of 
its authority as it was for what was done by its conductors, 
train dispatchers and engine drivers within the scope of theirs. 
Moreover, this thing was not done in a corner. Many times a 
day trains and engines of the defendant went by this magazine 
of combustibles, so that its other officers and employes unde- 
niably had knowledge of the actual situation; demand for en- 
gines and cars had also been made, and as they acquiesced in 
what was done, the defendant, on every ground of expediency, 
reason and law must be taken as sanctioning and approving 
all that was done. Or if the defendant did not mean to accept 
the risk, why was not the cotton removed, or safeguards ap- 


plied commensurate with the danger? 


Not only is it true on the facts presented that the defend- 
ant was liable for the care with which the cotton was kept 
during its quarantine; but it is also true that by no kind of 
agreement or arrangement between it and the Compress Com- 


pany, could that liability be evaded or restricted. 
Wnart. Neg., sec. 180. 


Water Co.v. Ware, 16 Wall., 575. 


If it were assumed that it was negligence in the Com- 
press Company to let the cotton accumulate as it did, and 
to cause it to be piled ina public street, the result was con- 
fessedly, and by all the authorities, a nuisance “of a very 
alarming character.” What, then, was the duty of the Com- 
press Company, supposing it to have suddenly become aware 
of the danger that had been incurred by tts improper conduct ? 
Clearly there could not have been any building erected on the 
spot within a reasonable time for the safe storage of the cot- 
ton. The only practical remedy, easy, prompt and inexpen- 
sive, was to remove it from a place where it was exposed mo- 
mently to dangers seen and unseen. 

Now the Compress Company had a standing contract with 
the defendant to do this very thing. Supposing that the owners 
of the cotton had sued that company for the loss of their cot- 
ton, no possible doubt can exist, according to law and the 
theory of the defense in this case, but that the latter would 
have been held liable. It is not possible to conceive of any 
defense which the Compress Company could make that would 
stay the wheels of justice. But if the Compress ompany were 
damaged by reason of the failure of the Railway Company to 
©, i would undoubtedly 


remove the cotton as it agreed to <« 


have a right of action on its contract. 


In the present case, the plaintiffs are entitled to the same 
right of action against the defendant that the Compress Com- 
pany would have had in the case mentioned. Concerning this 
proposition, no shadow of doubt exists, as a brief glance at the 


authorities will show. 


In Water Co. v. Ware, ubt sup., the City of St. Paul em 
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ployed the St. Paul Water Company to lay water pipes in the 
streets of the city, the Water Company agreeing with the city 
to “become responsible for all damages which might occur 
by reason of the neglect of the employes in the premises.” 
While the work was going on, the plaintiff, Ware, while driv- 
ing on the street, was much injured by reason of his horse 
taking fright at a steam drill employed in laying the pipes by 
one Gilfillan, who had contracted with the Water Company to 
do the work as a sub-contractor. The defense of course, was, 
that Gilfillan was an independent contractor, and that Ware 
was nut liable for anything done by him or his employes or 
servants. It was held, however, that as the Water Company 
had contracted to protect the city, and be responsible for all 
damages that might be incurred during the progress of the 
work, suit might be brought against it by the plaintiff in order 
to prevent circuity of action. 

It might be suggested that the fact that the contract in the 
! 


Ware case was one in the nature of an indemnity would 


# 


dis- 
tinguish it from the case now before the court. But the 
agreement of the defendant with the Compress Company that 
the former would remove the cotton as received was, in fact, 
more thana contract of indemnity ; for if the contract had been 
faithfully kept, no damages could have been incurred; and 
exemption is better than indemnity in the same degree that 
an ounce of prevention is worth a pound of cure. But the 


principle is of much wider application. 


In the case of /uhabitants of Milford v. Holbrook, 9 Allen, 
21, the plaintiff had brought the suit against the defendant, 
who was a landlord, for an injury caused by the falling of an 


awning put up by his tenant. It was conceded that the tenant 


and not the landlord was the person liable under ordinary cir- 
cumstances ; but to this it was replied that the landlord had 
agreed with the tenant to keep the premises in repair: The 
court said: “ The rule is that the occupier and not the land- 
lord is bound, as between himself and the public, so far to 
keep the buildings in repair that they may be safe to the pub- 
lic; but if the landlord is bound by express agreement with 
the tenant to repair, the party injured by a defect or want of 
repair may have his action against the landlord in the first 


instance, to avoid circuity of action.” 


[In that case also the court said that the landlord was not 
in pari delicto with the tenant, because the landlord had made 
it his duty to make the needed repairs; and this view fuily 
sustains the holding of Judge Caldwell in this case that the 
Railway Company was the party primarily at fault, for if it had 
removed the cotton as it arrived the loss certainly never would 


have occurred. 


The same doctrine as to the right of a person injured to 
avail himself of a contract to avoid circuity of action was pre- 
viously stated, upon the authority of the English cases, by C. 


J. Shaw, in Beanv. Green, 4g Cush., 278. 


That the defendant and Compress Company are not in part 
delicto, see also 


Woburn v. Boston, 109 Mass., 28}. 


It may be said that the plaintiff did not sue on the contract, 
as no contract is alleged in the complaint. That objection is 
futile. Such distinctions are abolished bythe code. It is only 
necessary for the plaintiff to state a cause of action. We 


believe also that even at the common law the action would be 


on the case. The casescited from Massachusetts were actions 
of tort; and we think that the case of Ware v. Water Co. was 


also, though the matter does not clearly appear from the report. 


To that case we must return, for it casts another side light 


on the questions involved in the present controversy. 


We have said that this case differs from most cases involv- 
ing the liability of a principal for the negligence of an agent, 
since usually the principal is either ignorant of the negligence 
of his agent, or feigns to be ignorant. The Ccefendant in this 
case knew of everything that was going on. It had been 
called on for cars to remove the cotton, and had declined to 


furnish them, saying that it was short of them. 


The defendant then assented to what was done in a double 
sense: First, as assenting presumptively to all that was done 
by its agent within the scope cf the authority given, and, sec- 
ondly, by actual assent to every act that was known and not 
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lfrom. Even if the Compress Company 


then openly dissented 
had not been an express agent at all the defendant would have 
] 


been bound by its acts, of which it had actual knowledge, 


a Od, Master and Serz Quit, S@C. 200 and note. 


Now in Water Co. v. Ware, the court say: ‘Common jus- 
tice requires the enforement of that rule (the rule fixing the 
responsibility of the employer) as if the contractor does the 
thing which he is employed to do the employer is as respon- 
sible for the thing as if he had done it himself; but if the act 
which is the subject of complaint is purely collateral to the 


matter contracted to be done, and arises indirectly in the per- 


formance of the work, the employer is not liable, because he 


never authorized the work to be done. ‘ It would be monstrous,’ 


said Lord Campbell, ‘if a party causing another to do a thing 


were exempted from liability for the act merely because there 


was a contract between him and the p: 


Act 


ing the act to be done;’ which may be 


applied in a case where the work contracted 


>t 


;, , . 
necessarily in its progress render the stre 


venient for public travel. More th in one 


rson immediately caus- 


epted as correct if 


to be done will 
unsafe and incon- 


party may be liable 


‘ 


in such a case; nor can one who employs another to make 
such an excavation relieve himself from ility for such dam- 
ages as those involved in the case before the court by any 
stipulation with his employe, as both rson who procured 
the nuisance to‘ be made and the imm ithor of it are 
liable.” 

The present case is one, h t defendant 
not only authorized the rece ption ol h ton at the pl ice 
where it was received, and bj did receive it, 
with the necessary duty of looking storing it until 
it could be shipped, but it wa , t was done by 
its agent, and never at any time « iything that was 
done, and does not now say that parted from its 
instructions. 

Counsel say that the effect of the act of Legislature of 


March 15, 


1887, is not to change the rights 


riers save as to the holders of their 


solution of that question must depend on 


act itself, we here quote it entire: 


lading. As the 


language of the 


a ES eae pa dm 


* Beit enacted by the General Assembly of the State of Ar- 
kansas: 


“Section 1. That no warehouseman, wharfinger or other 
person shall issue any receipt or voucher for any goods, wares, 
merchandise, cotton, grain, flour, or other produce or com- 
modity to any person or persons purporting to be the holder 
or holders, owner or owners thereof, unless such goods, wares, 
merchandise, cotton, grain, flour or other produce or com- 
modity shall have been actually received into the store or 
upon the premises of such warehouseman, wharfinger, or other 
person, and shall be in the store or on the premises aforesaid, 
and under his control at the time of issuing such receipt. 


“Sec. 2. That no warehouseman, wharfinger, or other per- 
son, shall issue any receipt or other voucher upon any goods, 
wares, merchandise, cotton, grain, flour, or other produce or 
commodity, to any person or persons for any money loaned or 
other indebtedness, unless such goods, wares, merchandise, 
cotton, grain, flour, or other produce or commodity shall be, 
at the time of issuing such receipt, in the custocy of such ware- 
houseman, wharfinger or other person, and shall be in store or 
upon the premises and under his control at the time of issuing 
such receipt or other voucher as aforesaid. 


“Sec. 3. That no warehouseman, wharfinger or other per- 
son shall issue any second or duplicate receipt for any goods, 
wares, merchandise, cotton, grain, flour, or other produce or 
commodity, while any former receipt for such goods, wares, 
merchandise, cotton, grain, flour or other produce or com- 
modity, as aforesaid, or any part thereof, shall be outstanding 
and uncancelled, without writing across the face of the same 
‘ Duplicate.’ 


“Sec 4. That no warehouseman, wharfinger or other 
person shall sell or incumber, ship or transfer, or in any 
Manner remove, or permit to be shipped, transferred or 
removed beyond his control, any such goods, wares, merchan- 
dise, cotton, grain, flour, or other produce or commodity, for 
which a receipt shall have been given by him, as aforesaid, 
whether received for storing, shipping, grinding, manufacturing 
or other purpose, without the written assent of the person or 
persons holding such receipt. 


“Sec. 5. That no master, owner or agent of any boat or 
vessel of any description, forwarder, or officer or agent of any 
railroad, transfer, or transportation company, or other person, 
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shall sign or give away any bill of lading, receipt or other 
voucher or document for any merchandise or property by 
which it shall appear that such merchandise or property has 
been shipped on board of any boat, vessel, railroad car, or 
other vehicle, unless the same shall have been actually shipped 
and put on board, and shall be at the time actually on board, 
or delivered to such boat vessel, or other vehicle, or to the 
owner or owners thereof, or his or their agent or agents, to be 
carried and conveyed as expressed in such bill of lading, re- 
ceipt or other voucher or document. 


“Sec. 6. That all receipts issued or given by any ware- 
houseman, wharfinger, or other person or firm, and all bills of 
lading, transportation receipts and contracts of affreightment 
issued or given by any person, boat, railroad, transportation or 
transfer company, for goods, wares, merchandise, cotton, grain, 
flour or other produce or commodity, shall be and are hereby 
made negotiable by written endorsement thereon, and de- 
livery in the same manner as bills of exchange and promissory 
notes; and no printed or written conditions, clauses or pro- 
visions, inserted in or attached to any such receipts, bills of 
lading or contracts, shall in any way limit the negotiability, or af- 
fect any negotiation thereof, nor in any manner impair the rights 
and duties of the parties thereto or persons interested therein ; 
and every such condition, clause or provision purporting to 
limit or affect the rights, duties or liabilities created or de- 


‘ . 


clared in this act, shall be void and of no force or effect. 


“Sec. 7. That warehouse receipts given by any ware- 
houseman, wharfinger, or any other person or firm for any 


goods, wares, merchandise, cotton, grain, flour or other pro- 
duce or commodity, stored or deposited, and all bills of lading 
and transportation receipts of every kind given by any carrier, 
boat, vessel, railroad, transportation or transfer company, may 
be transferred by endorsement in writing thereon, and the de- 
livery thereof so endorsed, and any and all persons to whom 


the same may be transferred shall be deemed and held to be 


the owner of such goods, wares, merchandise, cotton, grain, 
flour OFT other produce OT commodity, SO tal S to give validity 
to any pledge, lien or transfer given, made or created thereby, 
as on the faith thereot, and no property so stored or deposited, 
as specified in such bills of lading or receipts shall be de- 
livered except on surrender and cance 
and bills of lading: Prov ded, however, that all such receipts 
and bills of lading which shall have the words ‘ not negotiable ’ 
plainly written or stamped on the face thereof, shall be exempt 


from the provisions of this act. 


rT 
if « ' at a 
lation of such receipts 
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“Sec. 8. That any warehouseman, wharfinger, forwarder or 
other person who shall violate any of the provisions of this 
act, shall be deemed guilty of a criminal offense, and upon in- 
dictment and conviction shall be fined in any sum not exceed- 
ing five thousand dollars, or imprisoned in the penitentiary of 


this State not exceeding five years, or both. And all and 
every person or persons aggrieved by the violation of any of 
the provisions of this act may have and maintain an action at 
law against the person or persons, corporation or corporations 
violating any of the provisions of this act, to recover all dam- 
or they may have sustained by reason of any 
such violation as aforesaid, before any court of competent 
jurisdiction, whether Sut h person or persons shall have been 


convicted ol fraud as aloresaid under this act or not. 


ages W hich he 


“Sec. g. \ll the provisions of this act shall apply to bills 
of lading, and all persons or corporations, their agents or 
servants, that may issue bills of lading of any kind or Cescrip- 
tion, the same as if the words ‘forwarder’ and ‘bills of lad 
ing’ were mentioned in every section of said act 


“ S8c. 10. So much of the preceding sections of this act as 
forbids the delivery of property except on surrender and can- 


cellation of the original receipt or bill of lading, or the en- 


dorsement of such delivery thereon in case of partial delivery, 
shall not apply to property replevined or removed by opera- 


tion or law. 


ee. 88 All laws and parts of laws in conflict with this 
act be, and the same are hereby repeaied, and this act shall 
take effect and be in force from and after its passage. 


‘Approved March 15, 1887.” 
Acts 1557, p. Sg. 


It is a familiar rule of construction that where the Legisla- 
ture has made no exception in a statute, the courts can make 
none. The construction contended for by counsel would 
seem to render the act nugatory so far as carriers are con- 
cerned ; for the rights of dona fide holders of bills of lading 
were protected before it was passed. See the opinion of Mr. 


J. Miller in McNeil v. Hill, Woolw., 96. 


The act was evidently prepared with great care. By its 
terms the carrier cannot deny his possession without asserting 
that it has violated the criminal law of the State; and this it 
cannot do. Nemo ex suo delicto melioram suam conditionem 
Jacere potest. 

Shippers who deposited cotton with the Compress Com- 
pany received from it warehouse receipts, which were transfer- 
able by custom. 


Durr v. Hervey, 44 Ark., 301. 


None of the cotton was deposited for sale; but even if it 
had been, the transfer company under these circumstances 


would have been simply the agent of the owners of it. 
In Brown v. McGran, 14 Pet., 494, Mr. J. Story said: 


‘‘ Wherever a consignment is made to a factor for sale, the 
consignor has a right, generally, to control the sale thereof ac- 
cording to his own pleasure from time to time, if no advances 
have been made or liabilities incurred on account thereof; and 
the factor is bound to obey his orders. This arises from the 
ordinary relation of principal and agent.” 

If this is the rule where a consisnment is made for sale, it 


ought certainly to apply with equal force where the consign- 


ment is made for shipment, or for mere custody. 


Whenever the warehouse receipts were transferred the 
transferee became the principal in the place of the transferror, 
with like powers of direction and control. According to the 
testimony when a holder of any of the cotton wished to ship 
it he took it to the proper officer of a railway company, and 
exchanged them for a bill of lading. Of course the railroad 
company then became the owner of the warehouse receipts 


upon which the bills were issued, and the cotton in the hands 


—so— 


of the Railway Company was held by the Compress Company 
as its agent, precisely as it had held it as the agent of all pre- 
vious holders of the warehouse receipts, severally and suc- 


cessively. 


The relation then of principal and agent between the Rail- 
way Company and the Compress Company undoubtedly existed 
from the time that the former acquired the warehouse receipts. 
As between themselves the Compress Company might be re- 
sponsible to its principal as for any negligent and improper 
keeping of the cotton; but as to third persons the principal is 
liable for all improper acts of the agent performed within the 
scope of the agency. This seems to be elementary. That 
the act in question was not intended to lessen the liability of 


carriers is obvious. 


Under the standing contract between the Compress Com- 
pany and the defendant it was the duty of the latter to take 
the cotton at its receiving station and transport it across the 
river, where it would not have endangered the cotton of 
the plaintiffs. The Compress Company offered no resistance to 
the removal of the cotton, but urged its removal according to 
the contract. Under these circumstances it must be plain that 
the Compress Company in respect of the timely removal of the 
cotton was simply the passive agent of the defendant; keeping 


the cotton until called for. 


The argument of counsel proceeds upon the theory that 
the Compress Company did not take proper care to protect the 
cctton from the risk of fire. Placing the probable number of 
bales at 2600, all except about 926 had been billed at the time 


of the fire for several weeks, awaiting cars for transportation 
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across the river. As tothe billed cotton the agent was surely 
in no default, as it was not expected that the Compress Com- 
pany should furnish a place for keeping the cotton safely for an 
indefinite period. The fault was with the defendant in letting 
the cotton accumulate until it became a nuisance of the worst 


character. 


It however is not a necessary postulate in the case made by 
us that the relation of principal and agent existed between the 
parties. It is enough to say that by the joint acts of the parties 
they created the nuisance by which the loss was caused, 
Counsel in their brief, say: 

‘The court goes on and states tothe jury: ‘The agree- 
ment mentioned in the complaint between the Union Compress 


Company and the defendant zs admitted in ihe answer. <A 
plain mistake on this vital point.” 


By nomeans. The defendant in the answer, said: 


“But it says that it gave the Union Compress Company 
a certain rate per car load, whereby it agreed to haul off the 
cotton of the said Compress Company from its compress and 
warehouses at the foot of Main street and elsewhere in the 
City of Little Rock, to its compress in Argenta, whenever it 
should desire to transfer cotton from one piace to the other.” 
r{ ae 

The fact that the answer is contradictory in this as in many 
other respects does not affect the force of this statement. On 
this point, moreover, there was not the slightest conflict, or 


even discrepancy, in the testimony. 


It is not possible to distort the charge of the court below 
from its true meaning. The court placed the liability of the 
defendant on the obvious ground that it had created and con- 
tinued a nuisance on the public streets of the city by allowing 


cotton to accumulate and be piled therein, and by permitting 


it so to remain under peculiarly hazardous circumstances until 
it was destroyed by fire. That such was the fact was shown 


by the entire evidence without contradiction. 


As to the contention that the defendant merely delayed the 
transportation of the cotton, and is not liable for anything that 
happened during the period of delay. 


It is clear that the case of Rai/road Co. v. Reeves, 10 Waill., 
176, and like cases, have no kind of application. In those 
cases the destroying floods, storms and lightnings were things 
that no one could foresee. If the carrier in each case could 
have foreseen them it would have been his duty to guard 
against them; but in this case the destruction of the cotton 
sooner or later by fire, if left in the street, was something in- 
evitable. To say that the carrier was under no obligation to 
take prudent steps under such circumstances to prevent a loss 
thus foreseen, is more than any court has ever said, or per- 
haps ever will, unless it shall come to be the law that a carrier 
owes no duties to the public, being in that respect unlike all 


other persons. 


Indeed the inapplicability of the cases cited under this 
head, is distinctly shown in the quotations made from the 


opinions in the brief of counsel. 


Thus, in Ratlroad Co. v. Reeves, 10 Wall., 176, Mr. J. 


Miller said: 


“The court further held that when carriers discover them- 
selves in peril by inevitable accident, the law requires of them 
ordinary skill and foresight, which it defines to be the com- 
mon prudence which men of business and heads of families 
usually exhibit in matters that are interesting to them.” 


Brief, p. 66. 


—— 
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So, in Hoadley v. Northern Trans. Co., 115 Mass., 304, 
Colt, J., said: 

Applying these rules to the case at bar, it is plain that 
the destruction of the goods by fire, in the calamity which 
happened, could not reasonably be anticipated as a conse- 
quence of the wrongful detention of them on the wharf. The 


delay did not destroy the property, and there was no connec- 
tion between the fire and the detention.” 


Brief, p. 7 0. 


We do not perceive what comfort the counsel for the plain- 
tiff in error can derive from the consideration of cases of that 


kind. 


As to the extent of thi Colion crop of Ié s7, rma its difficulty 


i 
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[It is enough to say of this assignment that the claim that 
the cotton crop turned out to be so great that it could not be 
got out of the country, or from Little Rock to Argenta, with- 
out miraculous agencies, proved on trial to be a false pretense. 
The defendant introduced a witness; Mr. Hecquemberg, its car 
agent, for the purpose of proving this extraordinary instance 

f the fecundity of nature. If any one would know about 
the unparalleled demand on rolling stock, it would doubtless 


be the car agent; but he exploded the whole subterfuge. He 


‘ 


“©. When you speak of cars for moving do you have 

_ 4 ; 7 " 
reference to moving it to the market only, or do you also in- 
clude the moving from Little Rock to Argenta to be com- 


pressed / 


“A. I have reference particularly to moving the crop of 


the season. As far as my knowledge is concerned, there was 
no intimation ever given to my office regarding the cars neces- 
sary or required to move cotton from Little Rock to Argenta. 
We had sufficient cars to move through the country the cotton 
offered. 
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“QO. What is the distance from the point in Little Rock 
where the cotton is received to the compress in Argenta? 

“A. I could only state that generally by saying that | 
don’t know what it is; never have been around there; not over 
three or four miles. 

“QO. Supposing it to be a mile or two, how many cars 
would it take to transport the cotton from Little Rock to Ar- 
genta, as it would properly be delivered ? — 

“A. I don’t think it would take over ten or twelve cars a 
day, if the cotton was ready to move, unless —if you will allow 
me to explain—unless the warehouse was to receive the cotton 
and hold it at somebody’s order or risk, or order of consign- 
ment. 

“©. Suppose it was ready for delivery to the Railway 
Company for transportation ? 

“A. I don't think the business of Little Rock would re- 
quire more than fitteen or twenty, and they could be moved 
over there, be unloaded promptly, and come back again. No 
demand was made, particularly at that time,'to move cotton 
from Little Rock to Argenta. I see no reason why the cars 
could not have been furnished without trouble to move the 
cotton, as I understand the case now, from Main street to Ar- 
genta without trouble, provided the compress was ready to 
move the cotton and unload it.” Tr., 100 and Io1. 


The court below did not tell the jury that it was incumbent 
on the defendant to disprove the negligence charged; but it 
gave them to understand that as it contended that its failure to 
keep its contract was caused by a certain unparalleled state of 


affairs, it must be held to prove that condition of things. 


As to the objection that the insurers knew of the danger to be 


incurred when they placed their cotton at the sheds at the foot of 


Main street, whereby they contributed to the negligence by which 


it was lost. 
This claim, as a legal proposition, is utterly unfounded. 


“The essence of contributory negligence is a want of or- 
dinary care on the part of the plaintiff, which is a proximate 
cause of the injury.” Beach Con. Neg., sec. 10. 

“This rule is stated over and over again in the reports, 
with almost every possible limitation, and in almost every pos- 


“ares 


me 


sible way ; as, for example, that if the negligence of both par- 
ties be proximately the cause of the injury, or when the plain- 
tiff’s negligence only is proximate, while that of the defendant 
is remote, there can be no recovery, but that when the defend- 
ant’s negligence is the proximate cause, and that of the plain- 
tiff the remote cause, the plaintiff may have his action. And 
again, if the negligence ot the plaintiff, being only a remote 
cause, the defendant might have avoided inflicting the injury 
by the exercise of ordinary care, the action for damages is 
maintainable.” /d 
‘It is sometimes said to be a rule that a plaintiff may re- 
cover, notwithstanding the fact that his own negligence exposed 
him to the risk of injury, if the defendant, after becoming aware 
of the plaintiff's danger, failed to use ordinary care to avoid 
injuring him, or, as Judge Thompson puts it, perhaps a better 
expression of this rule is that, although the plaintiff has negli- 
gently exposed himself or his property to an injury, yet if the 
defendant, alter discovering the exposed Situation, inflicts the 
injury upon him, through a failure, to exercise ordinary care, 
tne plat tiff may recover d Uunages o la , sec. 18 
“When the defendant, by his own negligent or wrongful 
acts, or omissions, throws the plaintill off his guard, or when 
he plaintiff acts in a given instance upon a reasonable sup- 
positi not s ilely induced by the defendant, when. there iS, in 
reality, danger, to which the plaintiff 1s exposing himself in a 
way and to an extent which, but for the defendant's induce- 
ment, might be imputed to the plaintiff as negligence sufficient 


to pr vent a recovery, such conduct on the part of the plaintiff, 
t 7 


so induced, will not constitute contributary negligence in law, 
and the defendant will not be heard to say that the plaintiff's 
conduct under such circumstances is negligent, for the purpose 
of a defense to the action. The defendant, by his own negli 
gent conduct, which has occasioned the conduct of the plain- 
tiff, is estopped. in a certain sense, from making the defense 
that the plaintiff's conduct was negligent, or, in other words, 
he is not to t e allowed first to induce the plainuff to be care- 


less, and then to plead the carelessness as a defense to an 
action brought against him for the mischief that has been the 
result. The defendant must not take advantage of his own 
wrong in such a way as that.” 


ld.., dé a 23. 


Whenever the defendant is primarily in fault he cannot 


allege contributory negligence 


Newson v. N. Y. R. Co., 29 N. Y., 383 
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Clayards v. Dethrick, 12 Ad. and E., 439. 
Fraler v. Sears Water Co., 12 Cal., 255. 
Kellogg v. Chicago R. Co., 26 Wts., 223. 
Bowas v. Pioneer Tow Line, 2 Saw., 27. 


Beach Con. Neg., secs. 10, 13, 18. 


Cook v. Champlain Trans, Co., 1 Dento, gf. 


Vaughan 2. Taff Vale R. Co.. ? Hurl. and Norm.. 743. 


. 


Same v. Same, § td., 079. 


The subject is very fully considered in Aellogg v. Chicago 


R. Co., above cited. 


AS Lo the pre posttt Pl that the LaSUTETS Ane cy of thi aCe umula- 


tion of the cotton, and charged an extra premium on that account. 


According to the argument of counsel for the plaintiff in 
error, seeing that the insurers knew that the risk was a hazard- 
ous one, and having acted accordingly, the Kailway Company 
was at liberty to prolong and increase that risk as much as it 
pleased. The same thing has been said also about the owners 
of the cotton, save that in their case their act is catalogued as 
contributory negligence. The fact the property was insured 
did not give the defendant the right to destroy it, though a 


high premium may have been paid for the risk. 


Leaving cotton even in the street, which however was not 
done in this case, temporarily for loading and transportation, 
does not create a nuisance, nor is it in any way unlawful; but 
it was the act of the defendant in suffering it to remain there 


indefinitely until burnt up, that constituted the nuisance. 


— 


——— 


— 
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As to the objection that witnesses should not have been allowed 


ts testify as to the shortage of cars. 


Some of the testimony re lated to cotton and some to lum- 
ber; it all related to freight. The testimony ol Mr. tlecquem- 
berg showed that the demand for cars for lumber affected the 
question of the supply of cars for cotton. Moreover, the de- 
fendant introduced testimony of the same kind on the exami- 


nation of the witness. (Ir., G4.) 


During the trial the plaintiff proved by Van Etten and 


1g 
other witnesses that the defendant had been remiss in the two 
preceding years, 1885 and 1886, in furnishing cars for the 
transportation of freight accumulating in Little Rock; that 
remonstrances had been repeatedly. mad 1 the subject by 
interested parties to the officers of the defendant company, 
and that all such remonstrances had been in vain. The evi- 
dence tended simply to show the existence and magnituce of 
the evil which resulted in the fire that produced the loss com- 


plained of. -In many cases of a like kind with that now under 


consideratien, carriers have sought to excuse the blocking of 


their lines by a sudden and unexpected demand for transpor- 
tation; and one of the main reliances of defendant in this case 
was the alleged fact that in the autumn of 1887, the cotton 
crop matured much earlier than common, causing an unusual 
demand for means of transportation. (See testimony of Smith 
for defendant, 71; Fletcher, 73; Bragg, 76.) It was certainly 
competent therefore to show that in 1885 and 1886, when no 


such unexpected increase of marketable products was alleged 


to exist, there had been substantially the same deficiency of 


means for its transportation, as this testimony would ratur- 
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ally tend to the conclusion that the asserted reason for the 
failure to transport the cotton accumulating in 1887 was not 
the true one; but that the result had been brought about by 
systematic negligence that had become chronic. The extent 
aud culpability of negligence depend so largely on a con- 
sciousness of its existence, and a persistent disregard of the 
rights of others on the part of those charged therewith, that it 
seems strange that such an objection should have been made. 
Surely when one is charged with having established a nuis- 
ance, evidence tending to show when the supposed nuisance 
had its origin, and how long it has continued, cannot be con- 
sidered as impertinent. The law seems to be well settled, that 
in cases where the gist of the action is negligence on the part 
of the defendant, evidence of other acts of negligence com- 
mitted by him wf the same character, and at or near the same 
place, is admissible, though such former acts of negligence are 
somewhat disconnected from the act or omission upon which 


the suit is based. 
Grand Trunk R. Co.v. Richardson, g1 U. S., 471. 
Ward v. Young, 42 Ark., 554. 
I Whart. Ev., sec. 43. 
Koontz v. Oregon R. Co., 23 Pac. &., 82}. 
May on Insurance, sec. 325. 


These authorities go far beyond anything contended for by 
us in this case; for the very negligence comp «ned of in this suit 
was shown by this testimony to have coniinued for at least 
three years. Whenever the crop came in t!:«re was always the 


same deficiency of transportation ; and if the deficiency had con- 


tinued for twenty years no prescription could have prevented 


the proof of it. 


As to the objection that the court erred in admitting in 


evidence the ordinance of the ‘4 ty of Little Rock, forbidding 


; 


the storing of combustible articles in the sireet, with the 
proclamation cf ‘the Mayor with regard to the enforcement 
thereof. 

The ordinance was entirely within the competency of the 
City Council Mans f. Dig » SECS. 751, 700. It had thcrefore the 
force of a law; 2 Dillon Mun. Corp., sec. 308; and its violation 


raised a presumption of negligence. 
loledev. Deacon, 63 l., 91. 
Wilsonv. White, 71 Ga, 500. 
Bolt v. Pratt, 33 Minn, 32}. 
Rand v. Wilder, IQ Tl. y ipp » 39>5- 


The keeping of the cotton on the street for any considera- 


ble time was a nuisance, ordinance or no ordinance. 
acket Co. v. Sorrells, 50 Ark., 456. 

Matthews v. Pac. Ry. Co., 26 Mo. App., 75. 
Correll v. Burlington R. Co., 38 lowa, 120. 
Messenger v. Pate, 42 td., 443. 
Houston R. Co. v. Wilson, 60 Texas, 142. 
New Orleans R. Co. v. Touline, 59 Mtss., 284. 
Union Pac. R. Co. v. Rassmussen, 25 Neb., 810. 


13 Am. St. R., 527. 


) 
b 
iT 
* 
. 
zz 
' 
* 


— 


The reading of the proclamation of the Mayor went to show 
that the ordinance had not fallen into disuse. In no possible 
way could the defendant have been improperly injured by 


its introduction. 


As to the objection that ihe court erred in refusing to admit 
en evidence a lease showing that the city had leased the street to 


a private party under whom defendant claimed. 


This question need not detain us long. The city had no 
authority to lease the streets for private purposes; and hence 


the lease was void on its face. 

McDonald v. City of Newark (N. /.), 7 Atlantic 
R., 855. 

City of Harrisburgh’s Appeal (Penn.), 10 ta., 788. 
2 Dill. Mun. Corp., sec. 660. 
Terre Haute Gas Co. v. Teel, 20 Ind., 131. 
Sullivan v. Royer, 1 Am. St., R., 5}. 
Seaton v. Zett, 56 Barb., 119. 
McCamus v. Citizens Gas Light Co., 40 td., 380. 
Anderson v. Dickte., 26 How. Pr., 105. 


The occupation of the street by the Compress Company 
and the defendant for their common profit was per se a 


nuisance. 
Penn. R. Co. v. Angel (Penn.), 7 Atlantic R., 432. 


Wendell v. Mayor, 39 Barb., 330. 
State v. Harden, 11 S. C., 360. 


State v. Berdetta, 73 Ind., 185. 


aman) J mm 


For the convenience of the court, we append a copy of the 
decision of the court below in Marine Jus. Co. v. St. Louts R. Co. 


taken from the report of the case in g7 Fed. KR, 643 


The case we believe was in all respects similar to that now 
under consideration, except that in that case the policies of 
insurance were executed in the State of New York 

Respectfully, 
U. M. ROSE, 
FE. W. KIMBALL, 
G. B. ROSE, 
For Defendants in Error. 
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MARINE INSURANCE Co. v. St. Louis. I. M anp S. Ry. Co. 


(Circutt Court, E. D. Arkansas. February 10, 1890.) 


INSURANCE—SUBROGATION— PARTIES. 

Mansf. Dig. Ark., sec. 4934, providing that, “where the assignment of a thing 
in action is not authorized by statute, the assignor must be a party, as plaintiff 
or defendant,” has no application to an action by an insurance company which 
has paid the loss against the wrong-doer occasioning the loss, as it does not 
sue as assignee, but by right of subrogation, and the insured need not be joined. 


SAME. 

Under Mansf. Dig. Ark., sec. 4933, providing that “every action must be 
prosecuted in the name of the real party in interest,” an insurance company 
which has paid the insured the full value of his goods destroyed may maintain 


an action in its own name against the wrong-doer causing the loss. 


MUNICIPAL CORPORATIONS—LEASE OF STREETS. 
An attempted iease by a city council of a portion of a street for a private use 
is void, though owing to its declivity, and its termination upon a river, it was 


seldom used, except by footmen. 


NUISANCE—ACCUMULATION OF COMBUSTIBLE MATERIAL IN STREET. 

The accumulation of a large number of bales of cotton on a public street, 
near the business center of the city, in such manner as to obstruct the street, 
though a passage was left for footmen, by whom it was almost solely used, and 
to endanger a conflagration by its being fired by passing engines and smokers, 


is a nuisance. 


SAME—LIABILITY OF RAILROAD COMPANY. 

A railroad company, contracting to remove cotton received by a compressing 
‘coompany, from its warehouse where it was received, to its compressing mill, is 
liable for damages occasioned by a nuisance resulting from the accumulation 
-of the cotton in a public street owing to its failure to remove the same, especially 
‘when it had been accustomed to take up the warehouse receipts of the company, 
and issue bills of lading for the c »tton covered thereby, reserving the right to 
have it compressed, as in the former case it would assist in the creation or con- 
tinuance of the nuisance, and in the latter would, as a common carrier, permit 


the accumulation of dangero’s material, which it was bound to transport 


promptly. 
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named ; that the insurance covered the full value of the cot- 
ton, which had been paid by the plaintiff to the insured. The 
defendant demurred to the complaint because the insured, 
Douglas & Co., and the Howel Cotton Company, were not 


made parties. 


U. M.&.G. B. Rose, E. W. Kimball, and Sanders & Watkins. 
for plaintiff. 


John M. Moore and Dodge & Johnson, for defendant. 


CALDWELL, J., (after stating the facts as above). Our stat- 
ute requires that “every action must be prosecuted in the name 
of the real party in interest.” MJansf, Dig., sec. 4933. It also 
provid:s that, ‘where the assignment of a thing in action is not 
authorized by statute, the assignor must be a party, as plaintiff 
or defendant.” Section 4934. The latter section has no appli- 
cation to the present case. The complaint does not allege 
any assignment. The right of the insurance company that 
has paid a loss to recover of the wrong-doer, after payment 
ment of the loss, does not depend upon contract, agree- 
ment, stipulation, or privity. Sheld. Sudr., section 1. The 
right of subrogation is sometimes spoken of as an “‘ equitable as- 
signment ;” but that is only a convenient figure of speech. From 
the time of the insurance the insurer has a pecuniary interest 
in the thing insured; and he becomes entitled to a legal remedy 
whenever he suffers a loss by reason of that interest, and it 
appears that the loss has been occasioned by the wrongful act 
of another. Of course, he has no right of action until he has 
paid the loss to the insured, because until that time he has 
suffered no damage. In Deshler v. Dodge, 16 How, 622, the 
plaintiff brought replevin for bills that had been assigned to 


him, and it was held that he was not suing in the character of 


assignee. So it has been held that, when a note is made payable 
to bearer, a transferee thereof does not hold by assignment, and 
that an executor holding under a will of his testator does not 
hold as assignee. Bushnell v. Kennedy, 9g Wall., 387, and 
cases cited. In /usurance Co. v. Insurance Cv., 129 U. S., 462, 
9 Sup. Ct. Rep., 469, the court say : 


‘From the very nature of the contract of insurance, as a 
contract of indemnity, the insurer, upon paying to the assured 
the amount of a loss, total or partial, of the goods insured, be- 
comes, without any formal assignment, or any express stipula- 
tion to that effect in the policy, subrogated in a corresponding 
amount to the assured’s rights of action against the carrier, or 
other person responsible for the loss, and in a court of admi- 
ralty may assert in his own name that right of the shipper.’’ 


In respect of parties plaintiff, the first section of our civil 
code above cited renders our practice similar to that prevailing 
in the admiralty courts. It has been held under its provisions 
that the holder of a promissory note payable to order might 
sue on it without joining the payee, though the latter had 
never indorsed it. Heartiman v. Franks, 36 Ark., 504. And it 
is held that, under the reformed codes of procedure, the action 
of the insurance company, in cases of this sort, may be 
brought in the name of the insurer. She/d. Suér., sec. 230; 

warthout v. Railway Co., 49 Wis., 625, 6 N. W. Rep., 314; 
Insurance Co. v. Railway Co. 73 N. Y., 405. Where the vaiue of 
the property destroyed exceeds the insurance money paid, the 
then suit must be brought in the name of the insured (/nsur- 
ance Co. v. Ratlroad Co., 3 Diill., 1 ;) though doubtless, under 
our system of practice, the insurer might be joined where the 
joinder would not oust the jurisdiction of the court (Crandall 
v. Transportation Co., 16 Fed. Rep., 75.) But, as it is alleged 
in the complaint in this cause that the plaintiff has paid the in- 
sured the full value of the property destroyed, it is plain that 


ania 


the latter have no interest in the present controversy, and 


hence that they are not-necessary parties. 


That the plaintiff is suing in its own right, and not as 
assignee of the insured, although its title may be in some sense 
derivative through them, is a proposition that is made equally 
obvious by the decision in Railroad Co. v. Dow, 120 U. S., 287, 
7 Sup. Ct. Rep., 482. In that case Dow and others, acting as 
trustees under a mortgage, had expended money in taking up 
a prior mortgage, given to secure a debt bearing the conven- 
tional rate of interest of 10 per cent. per annum, tke legal rate 
being 6 percent. per annum. The trustees brought suit, claim- 
ing that they were entitled to enforce the prior mortgage, and 
that, standing in the shoes of the mortgagee, they should be 
allowed interest on the debt secured by the mortgage at the 
conventional rate; but the court refused to entertain this view, 
and held that after payment the trustees could claim no more 
than 6 per centum perannum. The court said: ‘“ The right 
of subrogation is not founded on contract. It is a creature of 
equity, is enforced solely for the purpose of accomplishing the 
ends of substantial justice, and is independent of any contrac- 


’ 


tual relations between the parties.” And in Johnson v. Barrett, 
117 Ind., 551, 19 N. £. Rep., 199, the court say: ‘‘ Subroga- 
tion is the substitution of another person in place of a creditor, 
so that the person substituted will succeed to all the rights of 
the creditor, having reference to the debt due him. It is inde- 
pendent of any merely contractual relations between the par- 
ties to be affected by it, and is broad enough to include every 
instance in which one party is required to pay a debt for which 


another is primarily answerable.’’ The demurrer was over- 


rul: d. 
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The defendant then filed an answer, admitting the contract 
between it and the Union Compress Company; but it denied 
that it had made the cotton sheds in Little Rock a receiving 
station for the shipment of cotton; asserted that the cotton in 
the sheds was solely in the possession and under the control of 
the Compress Company ; denied that it ever induced shippers 
to deliver cotton at the sheds, or that it ever permitted cotton 
unreasonably to accumulate at that place; denied that it had 
participated in the creation of a public nuisance in the street ; 
denied all carelessness; and asserted that the insured were 
stockholders and officers of the Compress Company, and that 
by storing the cotton in the sheds they had contributed to the 
loss thereof. The defendant pleaded further that the plaintiff 
was a foreign corporation, doing. business in the State of 
Arkansas, and that at the time of the issue of the policies it 
had never complied with the requirements of a statute of that 


State mentioned in the opinion of the court. 


The cause was tried before a jury, when the following facts 
appeared in evidence: The cotton sheds referred to were 
located on the corner of Main and Water streets, in Little 
Rock, two streets that cross each other at right angles; the 
latter street running parallel with the Arkansas River, which 
was near by. At that point Main street approaches the river 
by a steep descent, and is therefore rarely used, except by foot- 
men, by whom it was much used, mainly in going across Water 
street to a club-house built near the river, and for the purpose 
of crossing the river on several skiff ferries that landed at the 
foot of Main street. On Water street the defendant operated 
its railroad, which had a switch made for the purpose of receiv- 


? 
ing cotton from a platform built in front of the cotton sheds 
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by the Compress Company. By the terms of the agreement 
between the Compress Company and the defendant, made 
early in September, 1887, the defendant was to take cotton 
in common bales delivered at the sheds to Argenta for 
compression, for the price of two dollars a car; and, as 
common carriers preferred to have the cotton compressed for 
the convenience of transportation, it was agreed that the Com- 
press Company should load the cotton on cars to be provided 
by the defendant in Little Rock, whence it was to be carried 
to the compress in Argenta, and there compressed by it, and 
reloaded on cars for further shipment to any point to which it 
might be consigned ; the Compress Company insuring the cot- 
ton. from loss by fire while it might be lying at the sheds, and 
subsequently, until reloaded on the cars after compression, for 
the benefit of the defendant, all for the price of 13 cents for 
each hundred pounds of cotton. The Memphis and Little 
Rock Railroad Company also had a like arrangement with the 
Compress Company, but it had no access to the sheds in Little 
Rock, and could only get the cotton to be shipped by its line 
by a side track running by the compress building, in Argenta, 
The custom of doing this business was of some years’ stand- 
ing, and had its origin in a like agreement between the Little 
Rock Oil and Compress Company and the defendant. The 
Union Compress Company was organized in June, 1887, and 
succeeded to the property and business of the former com- 
pany; and at the beginning of the cotton season of that year 
it renewed and continued the agreement that previously had 
been acted upon. The custemary manner of doing the busi- 
ness was as follows: Any shipper in Little Rock, having cot- 


ton to ship to any point in the United States or Europe, would 


} 


St 
take it to the cotton-sheds, and thereupon the Compress Com- 
pany would give him a receipt for the same, in the form of a 
printed warehouse receipt. This the shipper would take to the 
office of the defendant, or to that of the Memphis and Little 
Rock Railroad Company, which would take up the receipt, and 
would give to him a bill of lading for the transportation of the 
cotton to its final destination in Europe or America, reserving 
in the bill of lading the right to compress the cotton so re- 
ceived. Upon this the Railway Company notified the ship- 
ment to the Compress Company, which at once insured the 
cotton for the benefit of the Railway Company, as above 


stated. 


It appeared that very large quantities of cotton were thus 
received by the Compress Company during the three months 
immediately preceding the fire. The evidence showed that the 
defendants had not furnished cars to remove the cotton thus 
deposited ; that the place where it was deposited was near the 
business center of the city; that the Compress Company ex- 
ercised control over its sheds and grounds in Little Rock; but 
that at the compress in Argenta there was a shipping clerk, 
whose salary was paid by the Compress Company and the de- 
fendant jointly. At the time of the fire the cotton had accu- 
mulated at the sheds until there were from 3600 to 4000 bales 
at that place. The sheds had been filled to overflowing, until 
a lower story on Water street, not intended for the storage of 
cotton, had been filled, after which cotton was placed outside, 
on the platform utilized in loading it on cars, and then it had 
been piled across Main street, which was shown to be a public 
street, leaving only a narrow way for footmen to pass, as above 


stated. At the time of the fire there were thus deposited 1463 
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bales of cotton for which bills of lading had been given by the 
defendant, and 1211 bales for which the Memphis and Little 
Rock Railroad Company had given bills of lading. The rest 
of the cotton, including that to which this suit directly relates, 
was unbilled. There was evidence to show that it was the 
custom of shippers to deposit cotton of a grade required until 
the proper number of bales of that grade could be gathered 
together, when it would be shipped under one bill of lading. 
Further, that the cotton of Douglas & Co. and the Howel 
Cotton Company was thus deposited, waiting an opportunity to 
make corresponding additions preparatory to shipment. It also 


appeared that, owing to the block of cotton at the sheds in 


October and November, the Compress Company had objected 


to the depositing of cotton at the sheds, unless for the purpose 
of immediate shipment; but that it had never actually refused 
to receive any cotton brought to its sheds, and that defendant 
had continued to give bills of lading for all cotton which was 
offered for shipment, down to and including the day of the fire. 
It also appeared that Douglas & Co. and the Howel Cotton 
Company were fully aware of all the facts above stated at the 
time the insurance was taken, and one or more members of 
each firm owned stock in the Compress Company; and that 
the cotton insured by them would have been included in bills 
of lading within a day or two, if the fire had not occurred. Of 
all the cotton shipped from Little Rock during the cotton sea- 
son of 1887, being about 35,000 bales previous to the fire, only 
about fifty bales, as it appeared, had been shipped from any 


other point save the cotton sheds of the Compress Company, 


and some 500 to 1000 bales that had been hauled to the depot 
of the Memphis and Little Rock Railroad Company in Little 


ret ha 


Rock, on account of the block of cotton at the sheds at the 
foot of Main street. At the time of the fire the accumulation 
of cotton at the sheds had been going on for five or six weeks, 
and some of the cotton that was burned had been entered on 
bills of lading as much as five weeks before the fire. It was 
shown that at the time the weather was unusually dry; that, 
while other persons having cotton near the railway sprinkled it 
after the passage of each train, nothing was done to protect 
the cotton in and near the sheds at the foot of Main street, 
except that a witchman was kept to look afterit. Persons 
smoking pipes, cigars and cigarettes passed at will along the 
passage on Main street, between the cotton bales, and the 
cotton had been previously fired more than once by accident, 
and the fire had been put out. It was shown that the officers 
of the Compress Company, during the time that the cotton was 
there accumulating, made repeated demands on the defendant 


for cars to remove the cotton, but that none were furnished. 


The defendant introduced testimony to prove that during 
the autumn of 1887 there was a large and unexpected increase 
of freight for its road, growing out of an unexpected increase 
in the manufacture of lumber and the early maturing of the 
cotton crop, so that it was impossible to procure cars to meet 
the demand thus made; but the car-service agent of 
the defendant, being one of its witnesses, testified 
that in 1887 there were plenty of cars at Little Rock 
to have removed the cotton, and that he did not know why 
it was not removed. The defendant offered to prove that the 
City Council of Little Rock had leased the ground in Main street, 
at the foot thereof, to the Little Rock Oil and Compress Com- 


pany for the storage of cotton, and that it had succeeded to its 


I 
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rights. This was objected to, because the Council had no right 
to lease a public street for private uses, and because the lease 
provided that it should not be assigned without the Council’s 
consent, which was not shown. The plaintiff read an ordinance 
cf the city forbidding, under a penalty, the storage of goods or 
commodities on the streets, and a proclamation of the Mayor 
of the city, issued in September of 1887, calling attention to 
the illegality and danger of storing cotton in the streets. The 
evidence also showed that the bales of cotton in the street nad 
been, for the most part, if not all, cut open for the purpose of 
sampling them, and that holes were thus left in the bales where 
the cotton was exposed ; also that the baling covering the bales 
was made of cloth of a very inflammable character. The fire 
originated in or near the narrow passage between the bales on 
Main street, and was kindled by a match in the hands of a 
boy, who was passing, and who was smoking a cigarette. The 
fire destroyed all the property above mentioned, and much 


other valuable property, real and personal. 


CALDWELL, J. As the questions involved in this case 
have been extensively discussed, and the case itself pre- 
sents some movel features, I think it proper to state my con- 
clusions of law upon the evidence adduced. As to the 
more material questions of fact, there is hardly a conflict in 


the testimony. 


I have had no difficulty in excluding the lease from the 
City Council. To say nothing about the clause against assign- 
ment of the lease, it was plainly w/tra vires, and void. The 
streets of the city do not belong to the Council, but to the pub- 
lic—and by that I mean the public at large, and not merely the 


inhabitants of the city—and to their use they are forever dedi 


cated. The city charter makes it the duty of the City Coun- 
cil to keep them open and free from nuisance. It provides 
that “‘the City Council shall have the care, supervision, and 
control of all the public highways, bridges, streets, alleys, pub- 
lic squares, and commons within the city; and shall cause the 
same to be kept open and in repair, and free from nuisance.” 
See Manf. Dig.,737. The only legal effect of the lease, it 
would seem, is to render the city liable for the damages result- 
ing from such a licensed nuisance. (Cleveland v. King, 132 
U. S., 295, 10 Sup. Ct. Rep., go. It makes no difference that, 
owing to the declivity at the foot of Main street, the street at 
that point was not commonly frequented by vehicles. The re- 
quirements of the public as to property set aside for its per- 
petual use was not a matter to be passec on by the Council; 
and it is plain that, by the establishment of a ferry or the 
building of a bridge at that point, it might at any time become 
one of the most frequented of all the thoroughfares of the city, 
the expansion and amelioration of which cannot be hindered 
by leases of the streets by the City Council. The law is well 
settled, as it ought to be, that all such leases are void. 2 Dedl. 
Mun. Corp., section 660; McDonald v. Mayor(N. /.) 7 Atl. 
Rep., 855; Harrisburg’s Appeal (fa.),10 Atl. Rep., 787; Gas 


Co. v. Teel, 20 Ind., 131. 


The Union Compress Company and the defendant had the 
same right to use Main street that others had; no greater, and 
no less. Cotton or commodities of any kind may be lawfully 
placed in the street for immediate transportation ; but no one 
can have the right to appropriate any part of a street to a pri- 
vate use. The city ordinance that was read only gives empha- 


sis to what was the law before it was passed, and what would 
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remain the law if it were repealed. The storage of goods or 
impediments of any kind on the street for an unreasonable 
time is an act that constitutes a nuisance. Patterson v. Rail- 
road Co., 56 Mich., 172; 22 N. W. Rep., 260; Henry v. Denntes, 
93 lud.. 452; 47 Amer. Rep., 378; Maddox v. Cunningham, 68 
Ga., 431; Turner v. Holtzman, 54 Md., 148; Wendell v. Mayor, 
39 Barb., 336; Callaman v. Gilman, 107 N. Y., 360; 
14 N. £E. Rep., 264. And one who thus encroaches on a 
street for an unreasonable length of time is guilty of creating 
and maintaining a nuisance, whether the encroachment mate- 
rially interferes with the use of the street or not. “ The right 
to pass and repass upon a public highway is not restricted to 
any part; for ‘the public are entitled not only to a free passage 
along the highway, but to a free passage along any portion of 
it not in the actual use of some other traveler. 7z Hawk, P. 
C.,¢., 372, sec. 11." State v. Berdetta, 73 Ind., 185; 38 Amer. 
Rep., 777, and note. In this case there was not only an ob- 
struction of the street, but the obstruction was caused by many 
thousands of bales of cotton, a very combustible material, con- 
tiguous to the business center of the city. It was created and 
continued for several weeks through a very dry season, when 
the cotton was in danger of being fired by the sparks of pass- 
ing locomotives, by persons smoking in the street, and by 
other means. Considering the fact that it would be next to 
impossible to extinguish a fire originating in this accumulation 
of combustible material until the whole of it should be con- 
sumed, and that the fire thus kindled would probably be com- 
municated indefinitely to buildings and property throughout 
the city, involving not only great pecuniary loss, but probably 


loss of life as well, it is impossible to say that this aggregation 


~~ -—-— -— 


-—-—_——— — 


of cotton thus placed was not a nuisance of a yery alarming 
nature. What did happen—the burning of the cotton, with 
much valuable adjacent property—was just what might have 
been reasonably apprehended, and what it seems was appre- 


hended, by the officers of the Compress Company 


It is not necessary to say that the defendant was the sole 
party in fault in the matter; for whoever aids or assists in cre- 
ating, maintaining or continuing a nuisance isresponsible for any 
loss or damage that may be caused thereby. What was called 
the “ cotton shed "of the Compress Company, at the foot of 
Main street, was simply a large brick building, covered witha 
gravel roof, two stories in height, the upper story being in- 
tended for the storage of cotton, having an incline by which 
bales of cotton were rolled down to the lower story for com- 
pression by the machinery which had been furmerly operated 
in the lower story, but which had been removed some months 
before the opening of the cotton season of 1887. This lower 
story, not intended for the storage of cotton, was covered in 
front with iron, with several doors opening on the platform 
which formed a connection with the cars of the defendant on 
its side track, whenever they were placed there for the purpose 
of receiving it. As the cotton was not removed by the de- 
fendant as it came in, the upper story became filled, and new 
accessions of bales were placed in the lower story, until that 
was filled; whereupon cotton newly arrived was placed along 
the platform outside and on the street, until it covered the en 
tire strect for a considerable distance, except the narrow pas 
sage-way for pedestrians. Witnesses testify that if the cotton 
had been removed as it came in, the Compress Company 


would have had room for the convenient storage of all cotton 
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that was left there temporarily for the making up of lots for 
shipment. That the defendant is responsible for the state of 
things that resulted in the fire, causing the loss for which the 
plaintiff sues, I have no doubt. If it had removed the cotton 
as it was received, the cotton in the sheds would have been 
reasonably safe—as safe as cotton deposited in other sheds in 
the city. This is not a suit upon the contract between the 
Compress Company and the defendant; but the action is based 
on the assumption that the defendant contributed to the crea- 
tion and continuance of the nuisance. If A should make a con- 
tract with B, by which the latter should contract to deliver to 
him in front of his premises in the street a certain quantity 
of gunpowder, agreeing that he would remove it to a place of 
security, or to a place less dangerous, and he should not re 
move it after delivery, but should suffer it to remain in the 
street until it exploded, to the injury of a third person, he 
could hardly be heard to say that the nuisance was created by 
B, and not by himself. One may become responsible for aid- 
ing in the creation of a nuisance either by action, or by neg- 
lecting to act. It is not necessary to weigh the comparative 
responsibility of the defendant and the Compress Company. 
The latter might have broken off its contract with the defend- 
ant, and have refused to receive cotton after the breach of the 
contract became apparent, but | do not think that it lies in 
the mouth of the defendant to say that it ought to have done 
so; and it seems to me that the prime fault was in the defend- 
ant in not removing the cotton as it had agreed to do, and 
promptly, as the exigency of the case demanded. At any 
rate, by its participation in the illegal acts complained of, it 


_ became liable for any loss that might occur, without regard to 


any question of liability on the part of the Compress Com- 
pany. 


Where the negligence of two or more persons contrib- 
utes to occasion a loss to a third person they are both liable 
for the damage sustained. Slater v. Mersereau, 64 N. Y., 138. 
So where a landlord has a sidewalk that is out of repair, and 
he leases it with a covenant on the part of the tenant to keep 
in repair, and after that one is injured by reason of the defect 
in the sidewalk, the landlord and the tenant are both liable 
for the injury. Davenport v. Ruckman, 37 N. Y., 568. Where 
an injury is the result of two concurring causes, the party re- 
sponsible for one of these causes is not exempt from liability, 
because the person who is responsible for the other cause may 
be equally culpable. Lake v. Aliiliken, 62 Me.. 240; Barrett v. 
Ratlway Co., 45 N. Y., 628; Pretty v. Bickmore, 6 Moak, Eng. 
R., 182. If we might say that the nuisance was created by 
the Compress Company, it would nevertheless be true that 
the defendant would be liable for the loss arising from the 
conflagration, since it is true that any one that continues a 
nuisance is as guilty as he that creates it. Wasmer v. Ratlroad 
Co., 80 N. Y., 212; Brown v. Railroad Co., 12 N. Y., 487. 
Those who create or continue a nuisance in a street are bound, 
at their peril, to keep the street as safe as if the nuisance was 
not there Irvin v. Wood, 4 Rob. (N. Y.), 142; Wendell v. 
Mayor, 39 Barb., 336; Andersonv. Dickie, 26 How. Pr., 117; 
Congreve v. Morgan, 18 N. Y., 84; Bissell v. Booker, 16 Ark., 
308 ; Bonnell v. Smith, 53 Lowa, 282; 5 N. W. Rep., 128. Ove 
who creates a nuisance or who continues it, is liable for any 
damage caused thereby, though the immediate cause may 


have been the negligence of another person. Meyers v. Mal- 


a 


colm, 6 Hill; 292; Wood Nuts., sec. 142; McAndrews v. Col 
lerd, 42 N. J. Law, 189. 


The liability of the defendant may, however, be placed on 
@ distinct ground equally secure. The denial in the answer 
that the defendant did not make the cotton sheds one of its 
receiving stations is overturned by all the evidence in the case. 
Practically, all the cotton that was shipped from Little Rock 
in the autumn of 1887, prior to the fire, was shipped there. 
It will not avail the defendant to say that the cotton at the 
. sheds was in the exclusive control of the Compress Company. 
As for the 1463 bales for which it had issued its bills of lading, 
they are by law conclusively presumed to have been in its 
possession (Acts Ark., 1887, p. 84); and as to the 1211 bales 
for which bills of lading had been issued by the Memphis and 
Little Rock Railroad Company, they were held by tne Com- 
press Company subject to its orders, and as its agent. With- 
out these the remaining cotton, embracing that for the value 
of which this suit is brought, could not have been destroyed 
in the way in which it was destroyed. Now, a railroad com- 
pany which allows explosive or combustible materials to accu- 
mulate at a station until they become a nuisance, must neces- 
sarily become liable for any injury sustained by reason thereof. 
Ratlroad Co. v. Conway, 8 Colo., 1, 5 Pac. Rep., 142; Scott v. 
Hunter, 46 Pa. St., 192; Wood Nuts., sec. 142; Lake.v. Mil- 
liken, 62 Me., 240; Bradley v. People, 56 Barb., 72. 


The plea of contributory negligence is not sustained. The 
delivery of the cotton at the sheds by the insured was in no 
sense a proximate cause of the loss: and no act of negli- 


gence on the part of the plaintiff that is not a proximate 


cause of the injury complained of can be considered in the 


com ff, { cus 


light of contributory negligence, such as will bar a right of 
action Beach Contrié. Neg., sec. 10. Moreover, the defend 
ant gave bills of lading for all cotton that was offered to it for 
shipment, down to the very day of the fire; and it cannot now 
be heard to say that it was the fault of anyone to trust it to 
perform its duty, because it had shown itself to be untrust- 
worthy in the past. Immunity from liability is not to be se- 


cured by a train of misconduct, however long continued. 


A few cases illustrative of this principle may be men- 
tioned. A tenant rented certain lands for 1877, know- 
ing that a railroad company maintained a nuisance there- 
on in the shape of a pond of water, which affected the health 
of his family. With this knowledge he rented the place 
for the year 1878, when it became more sickly, so much so 
that he was unable to gather his crops; and he brought an 
action against the Railroad Company, and it was held that the 
tenant could presume that the latter would abate the nuisance ; 
that the lawdid not require him to remove, but did require 
the company to abate the nuisance. Xazlroad Co. v. English, 
73 Ga., 366. The law will not hold it imprudent in a person 
to act upon the presumption that another will act inaccordance 
with the rights and duties of both, even though he may have 
formerly conducted himself in a contrary manner. Vewson v. 
Ratlroad Co., 29 N. Y., 383. The subject is discussed in Kel- 
logg v. Railroad Co., 26 Wis., 223; Fraler v. Water Co., 12 Cal, 
555; Bowas v. Low-Line, 2 Sawy., 27. See, also, Beach, Con- 
trib. Neg., secs. 10, 73, 18, 23; Damourv. Lyons City, 44 Towa, 
276. Moreover, if it were held to be negligence on the part 
of the insured and others to deposit their cotton in the sheds, 


knowing that the defendant had failed to remove other cotton 
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promptly, as its duty required, still if the defendant, its officers 
and agents, knew of the negligence of the persons thus de- 
positing their cotton, as the evidence shows that they did, it 
was their duty to avert the consequence of their negligent 
acts; and the defendant could not evade responsibility for a 


failure to do so. Razlroad Co. v. Freeman, 36 Ark., 46. 


The claim that the defendant is to be excused because, 
owing to an unexpected press of business, it had not cars suffi- 
cient to remove the accumulating cotton, is not good in law, 
nor is it sustained by the evidence. A railway company may 
rightfully decline to receive freight offered when it has not 
necessary rolling stock and equipments to carry it without 
delay, but if it receives goods for transportation it is held toa 
compliance with its contract to transport them without un- 
reasonable celay. Bussey v. Ratlroad Co., 13 Fed. Rep., 330. 
But while the evidence tends to show a lack of cars belonging 
to the defendant, or under its control, for moving the freight 
on its lines in this State generally, the evidence of the principal 
witness for the defendant on this point, Mr. Hequemberg, is 
that only fifteen or twenty cars were needed for transferring 
the cotton across the river, and that there were plenty of cars 


at Little Rock in 1887 to have removed every bale ot it. 


Another defense relied on is that the plaintiff is a foreign 


corporation that had not complied with the laws of this State 


‘at the time of the issue of its policies. This defense is based 


on the act approved April 4, 1887 (Acts Ark. 1887, p. 234), 
which provides “that, before any foreign corporation shall 


Carry on any business in this State,” it shall file a certificate in 


the office of the Secretary of State, designating an agent, a citi- 
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zen of this State, epoy whom service of process may be made, 
and that in default thereof the contracts of such foreign cor- 
porations with citizens of this State shall be void. There is no 
force, however, in this defense, since the evidence shows that 
the contracts ‘of insurance were made in the State of New 
York, and that the policies were issued in that State. As was 
said by Gresham, J., in Lamé v. Bowser, 7 Biss., 315, it is 
hardly competent for the Legislature of this State ‘to declare 
that the citizens of this State shall not be allowed to make 
such contracts as they please out of the State, for the insur- 
ance of their property, whether it be within or without the 
State.” Certainly it was not the intention of the Legislature 
to go so far; and the court so held in that case, where the 
statute was the same, in substance, as our own. Certainly the 
issuing of a policy in New York, on property here, cannot be 
considered as the carrying on of business in this State, within 
the intent and meaning of the statute in question. It is at 
least doubtful whether the defendant could successfully inter- 
pose the defense, even if the issuing of the policies was within 
the purview of the statute. In the case of dhe Mantstee, 5 
Biss., 384, the court said: 

“Tf the owner of the cargo had not taken a policy from the 
agent of this company, but had shipped without insurance, he 
would be entitled to recover of the carrier, for the loss, the 
value of the cargo. In my opinion, the carricr should not be 
permitted to make this defense. The shipper might have 
brought a libel for the use of the company, and, if the use 


were not expressed in the record, the court would protect the 
company, even after a decree in favor of the libelant.”’ 


There is another ground upon which the defense must fail. 
The Legislature of this State, in reference to insurance, has 


always formed a distinct title by itself, and has not been in any 
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way blended with enactments referring to corporations gener- 
ally. It may be said to form something like a separate code, 
which has been added to from time to time, as circumstances 
required. By an act approved april 25, 1873, it was provided, 
ia effect. that no foreign insurance company should do business 
in this State without first filing with the Auditor a stipulation 
agreeing that any process served on the Auditor, or-an agent, 
te be designated by the company, should have the same effect 
as if served on the company; and that if any such company 
should cease to maintain an agent in this State, such process 
might thereafter be served on the Auditor. Maus. Dig, sec. 
3834. This statute accomplishes for foreign insurance com- 
panies the same results that are sought to be obtained as to 
other foreign corporations by the later act. It has been in 
force for a good many years, and has been found satisfactory’. 
The act of 1887 contains no repealing clause; and as these two 
statutes are not inconsistent, and implied repeals are not 
favored, I think that they are both in force, and that the statute 


of 1887 has no application to insurance companies. 


Entertaining these views upon the questions of law that 
have been raised and discussed, I shall therefore charge the 
jury as follows: The complaint charges that the defendant 
and the Union Compress Company, by an agreement between 
themselves and by a general course of business, made the cot- 
ton sheds of the Compress Company at the foot of Main street 
a receiving station for cotton to be sent from this city by any 
one to the compress of said Union Compress Company in 
Argenta for compression; and that the defendant should 


transport all cotton thus received; and that the defendant failed 


to transport the cotton thus received promptly ; but suffered 
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it to accumulate at said cotton sheds, and in Main street, a 
public highway of the city, until it became a public nuisance, 
and was set on fire in Main street; and that by reason of said fire 
the cotton insured by it, mentioned in the complaint, was de- 
stroyed. The agreement mentioned in the complaint, between 
ihe Union Compress Company and the defendant, is admitted 
in the answer: and it is also admitted that the cotton did ac- 
cumulate in said cotton sheds, and at the foot of Main street, 
and that it was fired in said street. But the defendant alleges 
that it is not responsible for the loss of the cotton mentioned in 
the complaint, because, owing to an unexpected demand on it for 
cars forthe transportation of freightin the months of Septem- 
ber, October and November, 1887, it could not furnish the 
means of transpertation of the cotton received at said cotton 
sheds promptly, according to its agreement. The court now 
instructs you that by said agreement it was the duty of said 
defendant to transport the cotton thus received at said cotton 
sheds for shipment, promptly to: Argenta; and that if defend- 
ant failed to do so, and by reason of the continued reception 
of cotton at said sheds, and the continued giving of bills of 
lading therefor, as often as demanded by shippers, down to 
the day of the fire, cotton was suffered to accumulate in said 
sheds, and on Main street, until it endangered the property of 
others in the immediate vicinity; and that mentioned in the 
complaint, then said defendant was guilty of aiding in the cre- 
ation and maintenance of a public nuisance, and is liable for 
the loss mentioned in the complaint, and its defense that it 
was hindered from transporting said cotton from the foot of 
Main street, by reason of an unexpected pressure of business, 


is not sustained by the evidence. The defendant has pleaded 
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further, that it is not liable for the injury complained of in this 
cause, because Douglas & Co. and the Howel Cotton Com- 
pany by their own negligence contributed to said loss of said 
cotton; but the court instructs you that there is no evidence 
to sustain this defense. If the jury find that the defendant 
was guilty of aiding in creating, maintaining or continuing 
said nuisance as aforesaid, and that the cotton mentioned in 
said complaint was destroyed by reason thereof, and the jury 
find that at the time of its loss it was insured against fire by 
the plaintiffs, and the plaintiffs have since that time and before 
the bringing of this suit paid the amount of said loss to the 
insurer, that being the full value of the cotton, the jury will 
find for the plaintiffs, and will assess their damages at the sums 
thus paid by them, with interest at the rate of 6 per cent. per 
annum from the date of said payment until the present time. 
The defendant has pleaded that the policies of insurance men- 
tioned in the complaint were void, because the plaintiffs had 
not complied with the laws of this State. Upon the evidence 
this defense is not sustained, and on that issue the jury will 


find for the plaintiffs. 
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further, that it is not liable for the injury complained of in this 
cause, because Douglas & Co. and the Howel Cotton Com- 
pany by their own negligence contributed to said loss of said 
cotton; but the court instructs you that there is no evidence 
to sustain this defense. If the jury find that the defendant 
was guilty of aiding in creating, maintaining or continuing 
said nuisance as aforesaid, and that the cotton mentioned in 
said complaint was destroyed by reason thereof, and the jury 
find that at the time of its loss it was insured against fire by 
the plaintiffs, and the plaintiffs have since that time and before 
the bringing of this suit paid the amount of said loss to the 
insurer, that being the full value of the cotton, the jury will 
find for the plaintiffs, and will assess their damages at the sums 
thus paid by them, with interest at the rate of 6 per cent. pet 
annum from the date of said payment until the present time. 
The defendant has pleaded that the policies of insurance men- 
tioned in the complaint were void, because the plaintiffs had 
not complied with the laws of this State. Upon the evidence 
this defense is not sustained, and on that issue the jury will 


find for the plaintiffs. 
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A. MANCHESTER VS. THE COMMONWEALTH OF MASSACHUSETTS. 1 


1 Unitep STaTEs OF AMERICA, 88: 


[Seal of the Circuit Court, Massachusetts. ] 


The President of the United States to the honorable the judges of the 
superior court of the Commonwealth of Massachusetts, holden at 
Barnstable, within and for the county of , Greeting: 


Because in the record and proceedings, as also in the rendition 
of a judgment of a plea which isin the said superior court, before you 
or some of you, being the highest court of law or equity of the State 
of Massachusetts in which a decision could be had in the complaint 
on behalf of the Commonwealth of Massachusetts against Arthur 
Manchester, of ‘Tiverton, in the State of Rhode Island, defendant, 
for using a purse seine for the taking of fish, wherein was drawn in 
question the validity of a treaty or statute of or an authority exer- 
cised under the United States and the decision was against their 
validity, or wherein was drawn in question the validity of a statute 
of or authority exercised under said State on the ground of their 
being repugnant to the Constitution, treaties, or laws of the United 
States and the decision was in favor of such their validity, or 
wherein was drawn in question the construction of a clause of the 
Constitution or of a treaty or statute of or commission held under 
the United Statestand the decision was against the title, right, 
privilege, or exemption specially set up or claimed under such 
clause of the said Constitution, treaty, statute, or commission, a 
manifest error hath happened, to the great damage of the said 
Arthur Manchester, as by his complaint appears, we, being willing 
that error, if any hath been, should be dulv corrected and full 
and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the third Monday of the present 
October term, 1890, of the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
custom of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the fifteenth day of October, in the year of our 
Lord one thousand eight hundred aod ninety. 

JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 
Allowed by— : 
ALBERT MASON, 
Chief Justice of Superior Court. 


(See over for acceptance of service of writ.) 
1—1518 


ARTHUR MANCHESTER VS. 


y OctToBeR 15, 1890. 


I accept service of the within writ and all further service 
thereof is waived. 
A. J. WATERMAN, 
Attorney General. 
COMMONWEALTH OF MASSACHUSETTS, | .. 
Barnstable, bse. 


And now, here, the judges of the superior court of said county 
make return of this writ by annexing hereto and sending herewith, 
under the seal of the said superior court court, a true and attested 
copy of the record and proceedings in the suit within mentioned, 
with all things concerning the same, to the Supreme Court of the 
United States, as within commanded. 

| In testimony whereof I, Smith K. 
Seal of the Superior Court. Hopkins, elerk of said superior court, 
have hereto set my hand and the seal 
of said court this sixteenth day of October, A. D. 1890. 
SMITH K. HOPKINS, Clerk. 


3 Record. 


JOMMONWEALTH OF MassACHUSETTS, | .. | 
Barnstable, 88: 


Superior Court. October Sitting, 1890. 


COMMONWEALTH 
V8. 
ARTHUR MANCHESTER. | 


Commonwealth of Massachusetts to Smith K. Hopkins, Esquire, 

a trial justice in and for the said county of Barnstable: 

James W. Hurley of Wareham, inthe county of Plymouth, on behalf 
of the Commonwealth of Massachusetts, on oath complains that Arthur 
Manchester, commorant of Falmouth, in the covnty of Barnstable, 
at Falmouth, in the county of Barnstable, on the 19th day of July, 
in the year eighteen hundred and eighty-nine, did then and there 
draw, set, stretch, and use a purse seine for the taking of fish in the 
waters of Buzzard’s Bay, within the jurisdiction of this Common- 
wealth. 

JAMES W. HURLEY, 
Complainant. 
4 BARNSTABLE, 88: 


Taken and sworn to this 19th day of July, in the year of our 
Lord one thousand eight hundred and eighty-nine, before me— 
SMITH K. HOPKINS, 
Trial Justice. 
A true copy. 
Attest : . SMITH K, HOPKINS, 
Trial Justice. 
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THE COMMONWEALTH OF MASSACHUSETTS. 


COMMONWEALTH OF MASSACHUSETTS, bas: 
Barnstable, 88 . 


At a court held before Smith K. Hopkins, a trial justice in and 
for said county, at Barnstable, in said county, on the first day of 
August, A. D. 1889, Arthur Manchester, of Falmouth, in said county, 
was brought before me, the said trial justice, by virtue of a warrant 
duly issued upon complaint of James W. Uurley, of Wareham, 
Mass., who therein complains and upon oath says that said Arthur 

Manchester, at Falmouth, in the county aforesaid, on the 19th 
5 day of July, A. D. 1889, was guilty of the offense of illegally 

fishing with a purse seine, as is more fully alleged in said com- 
plaint; to which complaint the said defendant, upon being inquired 
of by me, the said justice, pleads and says that he is not guilty. 

And now, after a full bearing and examination in said case, it 
appears to me, the said justice, that the said defendant is guilty. It 
is therefore considered and ordered by me, the said justice, that the 
said defendant, for the said offense, pay a fine of one hundred dollars, 
to the use of said Commonwealth, and costs of prosecution, taxed at 
eight dollars and ninety-three cents; and if said fine and costs shall 

not be paid as aforesaid, it is further ordered by me, the said jus- 
6 tice, that the said defendant be committed to the jail in Barn- 

stable, in said county, there to be kept and governed accord- 
ing to law and the rules of said jail, until he shall pay said fine and 
costs or be otherwise discharged by due course of law. 

From which judgment and sentence said defendant appeals. 
Wherefore said defendant is ordered to recognize to said Common- 
wealth in the sum of two hundred dollars, with sufficient sureties, 
conditioned for his appearance before the superior court next to be 
holden at Barnstable, within and for said county, on the second 
Tuesday of October next, and that he stand committed until he 
so recognize. 

SMITH K. HOPKINS, 
Trial Justice. 

A true copy of judgment. 

Attest: SMITH K. HOPKINS, 

, Trial Justice. 


The foregoing appeal was entered in this court at the Oc- 

tober term thereof, A. D. 1889, and on the sixth day of the 
term, to wit, the 14th day of October, A. D. 1889, the said defend- 
ant, Arthur Manchester, being set to the bar, having in the court 
below pleaded not guilty to said complaint, issue is now joined and 
the cause came on for trial; and, after a full hearing, the said cause 
is committed to a jury duly enpanelled and sworn to try said issue, 
to wit, to Isaac K. Chipman, foreman; Thomas 8S. Avery, Sylvester 
B. Atwood, Theophilus B. Baker, James H. Barnet, Heman Baxter, 
Oakes Coombs, Hiram E. Crowell, John M. Dineen, Jeremiah El- 

dridge, Freeman G. Hall, and Rufus Smith, fellows, who by 
8 order of the court.return into court this — and say that the 
said defendant, Arthur Manchester, is guilty. 


ARTHUR MANCHESTER VS. 


Whereupon the said case is reported for the determination of the 
supreme judicial court for the Commonwealth ; and the said report 
being duly filed on the 23d day of November, A. D. 1889, and allowed 
by the presiding justice, tlhe said cause 1s continued to await the deter- 
mination of said supreme judicial court. 


Afterwards, to wit, on the 18th day of September, A. D. 1890, a 
rescript is received from said supreme judicial court and filed, and 
the clerk of this court is therein ordered to enter on the docket of 
this court under said case: “Judgment is to be rendered on the 
verdict.” 


9 And now, at the October term of this court, A. D. 1890, the 
district attorney comes and moves for sentence. 

It is therefore considered and ordered by the court, here, on the 
first day of the term. to wit. the fourteenth day of October, A. D. 
1890, that the judgment of the court below be affirmed, and that the 
said Arthur Manchester pay a fine of one hundred dollars and the 

costs of prosecution, and to stand committed until he comply with 
said order. 


BARNSTABLE, 88 : 


A true copy of the record. 
Witness my hand and the seal of 
Seal of the Superior Court. the superior court, at Barnstable, this 
sixteenth day of October, A. D. 1890. 
SMITH K. HOPKINS, Clerk. 
10 BARNSTABLE, 88: 


Superior Court. October Term, 1889. 
COMMONWEALTH 
V8. 
ARTHUR MANCHESTER. 
Report. 


This was a complaint under section 1 of chapter 192 of the statutes 
of 1886. A copy of the complaint is annexed and made a part of 
this report. 

The evidence of the Commonwealth tended to show that the de- 
fendant and others, who were citizens of Rhode Island and were 
officers and crew of the fishing steamer called the “A. T. Serrell,” on 
the day named in the complaint were engaged in drawing, setting, 
stretching, and using a purse seine for the taking of fish in the 
waters of Buzzard’s Bay. The place where the defendant was so en- 
gaged with said seine was about, and not exceeding, one mile anda 
quarter from a point on the shore midway from the north line of 
said town to the south line thereof. The point where the defendant 
was so using said seine was within that part of Buzzard’s Bay which 
the harbor and land commissioners, acting under the provisions of 


— oer CL 
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section 2 of chapter 196 of the acts of the year 1881, had, so far as 
they were capable of doing so, assigned to and made a part of the 
town of Falmouth. A copy of the map showing boundary lines 
between the adjacent cities and towns bordering on Buzzard’s Bay, 
as so located by said commissioners, was used at the trial and may 
be referred to. The point where the defendaut was using said seine 
is marked “A” on said plan. The Commonwealtl’s evidence tended 
to show that the defendant and his associates, on said day and atthe 
point described, caught with said seine a large quantity of the fish 
called menhaden. In this act of fishing no fixed apparatus was 
used and the bottom of the sea was not encroached upon or dis- 
turbed. 

The Commonwealth further offered evidence tending to show that 
the distance between the headlands at the mouth of Buzzard’s Bay, 

viz., at Westport, in the county of Bristol, on the one 
1] side, and the island of Cuttyhunk, in the county of Dukes 

county, on the other side, was more than one and less than 
two marine leagues. The island of Cuttvhunk is the most southerly 
of the chain of islands lying to the eastward of Buzzard’s Bay, and 
known as the Elizabeth Islands. The distance across said bay at 
the point where the acts of the defendant were done is more than 
two marine léagues, and the opposite points are in different counties. 

The defendant did not dispute any of the testimony offered by the 
Commonwealth, but introduced evidence tending to show that he 
was engaged in fishing for menhaden only, and that he caught no 
other fish excepting menhaden; that menhaden is not a food-fish 
and is only valuable for the purpose of bait and of manufacture 
into fish oil, and that the taking of said menhaden by seining does 
not tend in any way to decrease the quantity and variety of food- 
fishes. 

The defendant offered evidence further tending to show that he 
was in the employ of the firm of Charles Cook and others, who were 
engaged in the State of Rhode Island in the business of seining 
menhaden, to be sold for bait and to be manufactured into fish oil 
and fish manure. 

The defendant further offered testimony tending to show that it 
was impossible to discern objects across from one headland to the 
other at the mouth of Buzzard’s Bay. The defendant’s evidence 
showed that the said steamer was of Newport, Rhode Island, daly 
enrolled and licensed at that port under the laws of the United 
States for carrying on the menhaden fishery, and it was conceded 
by the Commonwealth that the defendant was employed upon the 
vessel described by said enrollment and license, and at the time of 
the commission of the acts complained of he and his associates were 
so in the employ of the vessel deseribed in said license. 

The district attorney stated that he should not controvert any of 
the foregoing evidence, but claimed that it was incompetent in de- 
fense of this compiaint; but for the purposes of the trial I admitted 
the testimony. 

The foregoing is all the evidence offered at the trial of this com- 
plaint. It was conceded that the defendant could not be convicted 
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if chapter 212 of the acts of 1865 was not repealed by the statute of 
1886, chapter 192. At the conclusion of the evidence the defendant 
asked me to rule as follows: 

1. As the Government does not claim that the act complained of 
is in violation of any statute except of chapter 192 of the acts of 
1886, the defendants, notwithstanding that statute, are authorized 
to take menhaden, by the use of the -purse seine, in the waters of 
Buzzard’s Bay in the place where this act was committed. 

2. Chapter 192 of the acts of the year 1886 did not repeal chapter 
212 of the acts of the year 1865. 

3. The defendants may lawfully take menhaden, by the use of the 
purse seine, in Buzzard’s Bay in the place where the acts complained 

in this case were done. 
12 And also: 
1. The act complained of was on the bigh seas and with- 
out the jurisdiction of Massachusetts. 

The act complained of having been done under a United States 
license for carrying on this fishery, the defendants cannot be held 
as criminals for violating a statute of this Commonwealth. 

3. The defendants cannot be held unless the act complained of 
was done and committed within the body of a country, as understood 
at common law. 

4. The statute of this Commonwealth prohibiting under a penalty 
the use of nets and seines and the taking of fish within three miles 
of the shore is invalid, especially as against a license to fish granted 
under the laws of the United States. 

The defendant further asked me to rule that on all the evidence 
the defendant could not be convicted. 

I declined to rule as requested by the defendant and submitted 
the case to the jury with the instruction that the statute of 1865 was 
repealed by the statute of 1886, and with the instruction that if they 
found that the defendant was engaged in using a purse seine for the 
taking of fish of any kind in that part of Buzzard’s Bay which was 
within the jurisdiction of the Commonwealth of Massachusetts that 
they would be authorized to convict the defendant, and that the 
place where the acts of the defendants were committed, being within 
a marine league from the shore at low-water mark, was within the 
jurisdiction of the Commonwealth. 

The jury returned a verdict of guilty; and now, after verdict and 
at the request of the defendant, and by the consent of the parties, I 
report the case, with my rulings at the trial of the same, for the de- 
termination of the supreme judicial court. 

EDGAR J. SHERMAN, 
Justice Superior Court. 

Filed Nov. 23, 1889. 

SMITH K. HOPKINS, Clerk. 
A true copy. 


Attest : SMITH K. HOPKINS, Clerk. 
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13 (Copy of Complaint.) 


COMMONWEALTH OF MASSACHUSETTS: 


To Smith K. Hopkins, Esquire, a trial justice in and for the county 
of Barnstable: 

James W. Hurley, of Wareham, in the county of Plymouth, 
on behalf of the Commonwealth of Massachusetts, on oath com- 
plains that Arthur Manchester, commorant of Falmouth, in the 
county of Barnstable, at Falmouth, in the county of Barn- 
stable, on the 19th day of July,in the year eighteen hundred and 
eighty-nine, did then and there draw, set, stretch, and use a purse 
seine for the taking of fish in the waters of Buzzard’s Bay, within 
the jurisdiction of this Commonwealth. 

JAMES W. HURLEY, 


Complainant. 
BARNSTAB.R, 88: 


Taken and sworn to this 19th day of July, in the year of our 
Lord one thousand eight hundred and eighty-nine, before me— 
SMITH K. HOPKINS, 
Trial Justice. 
A true copy of complaint. 
Attest: SMITH K. HOPKINS, 
Trial Justice. 


True copies. 


Attest : SMITH K. HOPKINS, Clerk. 


[Endorsed:| Commonwealth vs. Arthur Manchester. Report. 
Barnstable county. 


14 COMMONWEALTH OF MASSACHUSETTS, 
SUPREME JUDICIAL COURT FOR THE COMMONWEALTH, 
At Boston, Sept. 18, 1890. 


In the Case of COMMONWEALTH vs. ARTHUR MANCHESTER, Pending 
in the Superior Court for the County of Barnstable. 


Ordered that the clerk of said court in said county make the fol- 
lowing entry under said case in the docket of said court, viz: 
“ Judgment is to be rendered on the verdict.” 


By the court: 
HENRY A. CLAPP, Clerk. 
September 18, 1890. 


A true copy. 
Attest : HENRY A. CLAPP, Clerk. 
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15 Brief Statement of the Grounds and Reasons of the Decision. 


“The statute under which the complaint was made is constitu- 
tional and valid and no error appears in the proceedings at the 
trial. 

See opinion on file with the reporter.” 

A true copy. 

Attest : SMITH K. HOPKINS, Clerk. 


16 [Endorsed -|] No. 2362. Supreme judicial court for the 

Commonwealth. Rescript. Barnstable county. Common- 
wealth vs. Arthur Manchester. Barnstable, ss; Received «& filed 
Sep. 18, 1890. Smith K. Hopkins, clerk. (Copy.) 


17 Know all men by these presents that we, Arthur Man- 
chester, of ‘Tiverton, in the State of Rhode Island, as principal, 
and Isaac Brown and Natbaniel Bb. Church, of said Tiverton, and 
Ivers W. Adams, of Boston, in the Commonwealth of Massachu- 
setts, as sureties, — holden and stand firmly bound unto the Common- 
wealth of Massachusetts in the sum of five hundred dollars; to the 
payment of which to the said Commonwealth we hereby jointly & 
severally bind ourselves, our heirs, executors, and administrators. 

The condition of the obligation is such that whereas said Man- 
chester, upon conviction on a complaint wherein it was charged 
that said Manchester did “ draw, set, stretch, and use a purse seine 
for the taking of fish in the waters of Buzzard’s Bay, within the juris- 
diction of this Commonwealth,” was sentenced by the superior court, 
sitting within and for the county of Barnstable, at a term begun and 
holden on the second Tuesday of October, in the year 1890, to pay 
a fine of one hundred dollars and costs of prosecution, and the said 
Manchester is now in custudy under said sentence; and whereas, 
after said sentence was imposed and said Manchester was taken into 
custody thereon, the said Manchester sued out a writ of error for the 
rev-rsion of the judgment of said superior court in and by the Su- 
preme Court of the United States, which writ of error is now pend- 
ing: 

Now, therefore, if the said Arthur Manchester shall with due 
diligence prosecute said writ of error to final effect, and if he shall 
fail to make his plea good shall pay any and all tines, damages, and 
costs, then this obligation shall be void; otherwise it shall be and 
remain in full force and virtue. 

In witness whereof we hereunto set our hands and seals this fifteenth 


day of October, A. D. 1890. 


ARTHUR MANCHESTER. fs.) 
ISAAC BROWN. Ss. 
N. B. CHURCH. - 'S.] 
IVERS W. ADAMS. Ss. 


a _ Signed and sealed in presence of— 


_. MARY E. MANCHESTER, 


A. L. HAMBLY, 
: Witness- to Isaac Brown & N. B. Church. 


GEO. A. KING, As to L. W. A. 


Sa 


the 


THE COMMONWEALTH OF MASSACHUSETTs. 9) 
Bond ordered in the sum of five hundred dollars and the above 
bond approved. 
ALBERT MASON. 
Chief Justice of Sup. by d 
BARNSTABLE, 88: 


A true copy. 


Attest : SMITH k. HOPKINS, Clerk. 
[Endorsed :] —-—- -——— to —— -—. bond. From the office 
of 
18 COMMONWEALTH OF MASSACHUSETTS, | _ . 
Barnstable, Ee 
I, Smith K. Hopkins, clerk of all the judicial courts within 


for the said county of Barnstable, hereby certify that the annex: 
copies of the record of judgment, of the report of the rescript, anc 
bond are true copies of said record and the papers filed in the case 

of The Commonwealth vs. Arthur Manchester 

In witness whereof I have hereunto set 
my hand and the seal of the superior 
Seal of the Superior Court. court, at Barnstable, this sixteenth day 
of October, A. D. 1890. 

SMITH K. HOPKINS, Clerk. 


19 Assignment of Prrors. 


BARNSTABLE, 88 : 
Superior Court 


ArTHUR MANCHEsTER, Plaintiff in Error, ) 
Us. > 
Tus COMMONWEALTH OF MASSACHUSETTS. } 


And now comes the said Arthur Manchester and assigns for errors 
in the proceedings and judgment the following, to wit: 

That the court ruled and adjudged : 

1. That the place where the alleged offence was committed was 
not a part of the high seas and was not under article III, section 2, 
of the Constitution, which provides that the judicial power of the 
United States shall extend to all cases of admiralty and maritime 
jurisdiction within the exclusive jurisdiction of the Federal Govy- 
ernment. 

2. That said place, notwithstanding said provision of the Consti- 
tution, was within the jurisdiction of Massacliusetts. 

3. That the plaintiff in error was not authorized to do the act 
complained of by a license under title L of the Revised Statutes, 
and was not protected by such license. : 

4. That chapter 192 of the acts of the general court of Massa- 
2—1518 


10 A. MANCHESTER Vs. THE COMMONWEALTH OF MASSACHUSETTS. 


chusetts for the year 1886, as construed by the court, was valid 
20 notwithstanding the provisions of the Constitution and laws 

above cited or any provisions.of the Constitution and laws 
of the United States. 

And the plaintiff in error claims that said rulings and judgment 
were erroneous, and he prays that the same may be reversed and 
annulled. | 

GEO. A. KING, 
JAMES F. JACKSON, 
Counsel for the Plaintiff in Error. 
BARNSTABLE, 88 : 


Filed Oct. 15, 1890. 
A true copy. 
Witness my hand and the seal of the 
Seal of the Superior Court. superior court, at Barnstable, the fifteenth 
day of October, A. D. 1890. 
SMITH K. HOPKINS, 


Clerk Superior Court. 


Endorsed on cover: Massachusetts superior court. No. 1518. 
Arthur Manchester, plaintiff in error, vs. The Commonwealth of 
Massachusetts. Filed October 27, 1890. 


SUPREME COURT OF THE. UNITED STATES, 


OCTOBER TERM, 1890. 


ARTHUR MANCHESTER, Pvuarytirr my Error, 
v. 


THE COMMONWEALTH OF MASSACHUSETTS. 


MOTION TO ADVANCE, 


Lae 


i 


mR 


Ce Sa oT 


aches 


Supreme 


ARTHUR MANCHESTER, PLaAIntirr us 
). 


THE COMMONWEALTH OF MASSACH 


MOTION TO ADVANCE. 


And now comes the Attorney-General of the State of 
Massachusetts, and moves to advance said cause upon the 
docket of this Honorable Court, and to set said cause to be 
argued upon some day to be fixed by the C‘ourt. 

The plaintiff in error was convicted at the October term 
of the superior court, Barnstable County, and sentenced to 
pay a fine, and stand committed until the same ts paid. 

This is one of a number of cases growing out of the viola- 


tion of chapter 192 of the Acts of 1866, as follows :— 


[CHap. 192. ] 
An ACT FOR THE PROTECTION OF THE FISHERIES IN BUZZARD’S BAY. 
Be it enacted, etc., as follows: 

Section 1. No person shall draw, set, stretch or use 
any drag net, set net or gill net, purse or sweep seine of any 
kind for taking fish anywhere in the waters of Buzzard’s Bay 
within the jurisdiction of this Commonwealth nor in any 
harbor, cove or bight of said bay except as hereinafter 
provided. 

Sect. 2. Any net or seine used m violation of any pro- 
vision of this act, together with any boat, craft or fishing 
apparatus employed in such illegal use, and all fish found 
therewith, shall be forfeited ; and it shall be lawful for any 
inhabitant or inhabitants of any town bordering on said bay 
to seize and detain, not exceeding forty-eight hours, any net 
or seine found in use contrary to the provisions of this act, 
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half to the complainant and the other half to the Common- 
wealth. All moneys from any forfeitures incurred unde 
this act shall inure and be paid one-fourth to the informer 
and one-fourth to the person filine the libel and the other 


half to the Commonwealth. Aj proved Mau 6. ISS6. 


At the time of the arrest of the defendant, 1889, the steam 
vesse] upon which the defendant and his associates were fish- 
ing was seized and libelled; subsequently, two other steam 
vessels, fishing under the same circumstances and in the same 
locality, were seized and libelled. The value of the property 
thus taken is about $25,000. Proceedings for the for- 
feiture of this property are now pending in the Courts of 
this State. 

Buzzard’s Bay is a body of water about thirty miles in 
length and ten miles in width. It is found that the head- 
lands are less than two marine leagues apart. The alleged 
offence was committed within this bay, and about one and 
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one-quarter miles from the shore. The Commonwealth 


claims that it has dominion over these waters in respect to 
fisheries. 

During the fishing season of 1890 a large number of steam 
vessels from other States entered the bay and engaged in 
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by parties at interest, on the ground 
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‘ Buzzard’s Day , where the alleged offence was committed, 
is a par of the high seas, and not within the territory of 
Massachusetts or subject to its jurisdiction.” 

‘¢ ['nder the constitution ot the United States, the juris- 
diction over Buzzard’s Bay belongs to the general govern- 
ment; and this jurisdiction is exclusive, under the article 
which provides that the judicial power of the United States 
shall extend to all cases of admiralty and maritime jurisdic- 
tion.” 

‘¢The vessel to which the plaintiff in error was attached 
was licensed under the statute of the United States for 


carrying on the fishing in which she was engaged at the time 


of the arrest and seizure; and the plaintiff in error claims 
that, being employed in the taking of floating fish in tide 
water and on the high seas, the vessel and crew were pro- 
tected by the license.” 
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51sT CONGRESS, } SENATE, Mis Doo. 
2d Session. 4 No. 46. 


— — _ SED 


IN THE SENATE OF THE UNITED STATES. 


JANUARY 15, 1891.—Ordered to be reprinted as a miscellaneous document. 


NOTES OF A HEARING BEFORE THE SENATE COMMITTEE ON 
FISHERIES, OF PARTIES INTERESTED IN THE BILL (S. 227, 
FORTY-NINTH CONGRESS, FIRST SESSION,) FOR THE PROTEC- 
TION OF FISHERIES ON THE ATLANTIC COAST. 


THE MENHADEN FISHERY. 
The bill, as proposed to be amended, was read, as follows : 
S.227. Forty-ninth Congress, firat session. In the Senate of the United States, December 9, 1885. 


Mr. SEWELL introduced the following bill, which was read twice and referred to the 
Committee on Fisheries: 


A BILL for the protection of fisheries on the Atlantic coast. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That it shall not be lawful for any person or persons, by day or 
night, to put, place, haul, draw, or in any manner use any purse-net, pound, fyke, 
weir, or other appliance for the capture of menhaden upon the bigh seas within [two] 
three miles of the Atlantic coast, or in any arm of the sea, river, haven, creek, basin, 
or bay along the said coast within the jurisdiction of the United States and not within 
the jurisdiction of any State. 

Sec. 2. Thatit shall not be lawful for any person or persons, by day or night, to put, 
place, haul, draw, or in any manuer use any purse-net, pound, fyke, weir, or other ap- 
pliance upon the high seas within [two] three miles of the Atlantic coast, or in any arm 
of the sea, river, haven, creek, basin, or bay along the said coast within the jurisdiction 
of the United States and not within the jurisdiction of any State, for the capture of 
fish to be manufactured into oil or into fish-guano or other fertilizing material. 

Sec. 3. That any person violating the provisions of this act shall, upon conviction 
thereof, be liable to a penalty of one thousand dollars, of which one-fourth shall be 
paid to the person upon whose information the said conviction shall be had, and the 
remainder shall be paid into the Treasury of the United States. 

Sec. 4, That any steam or sailing boat or vessel of any description, and any net or 
nets, or other apparatus or tackling, which shall be used, or shall be knowingly hired 
or loaned for the purpose of being used, in any of the aforesaid waters, contrary to 
the true intent and meaning of this act, shall be forfeited to the United States; and 
it shall be the duty of the United States marshals of the districts bordering upon 
the said coasts to seize the said boats, vessels, nets, tackling, or other apparatus ; 
and any marshal making such seizure shall report the same to the United States dis- 
trict court judge of the district bordering upon that portion of the sea upon which 
such seizure is made, ur of the district within which such seizure is made; and the 
said judge, upon satisfactory evidence that the said boats, vessels, nets, tackling, or 
other apparatas have been used, or have been knowingly hired or loaned for the pur- 
pose of being used, contrary to the trae intent and meaning of this act, shall condemn 
the same and direct their sale at public auction by the said marshal; and the proceeds 
of the said sale shall be devoted, first, to the paymentof the costs and charges of the 
said proceedings, and the remainder, if there be any, shall be [appropriated to the uses 
of the United States Commission of Fish and Fisheries] paid ini the Treasury of the 
United States. 
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Sec. 5. That any boat or vessel, net or nets, or other tackling or apparatus which 


shall be used, or which shall be knowingly loaned or hired to be used [for the purpose of 


being used | for any purpose contrary tothe provisions of the tirst or second section of 
this act, shall be liable for the penalty imposed by the third section of this act, 
for which sum the said boat, vessel, net or nets, or other tackling or apparatus may 
be seized in port and proceeded against by way of libel in any district court of the 
United States having jurisdiction of the offense. 

Sec. 6. The provisions of this act shall not apply lo the use of netahaving meshes not less 
than nine inches. 


|The amendments proposed to be made are to strike out the words between brackets | ana to in 
sert the words printed in italics. | 


The CHAIRMAN (Senator PALMER). I suppose there are a number ot 
interests to be heard. If there is no objection on the part of any mem. 
ber of the committee, we will first hear the fertilizing interest connected 
with the menhaden fisheries. [think Mr. de Ghequierand some others 
are here to represent that interest. Wo will be your spokesman, gen- 
tlemen ? 

Mr. DE GHEQUIER. I am not, strictly speaking, representing the fish 
interest, but simply the fertilizers. 

The CHAIRMAN. Thatis what we want to hear. 


STATEMENT OF A de GHEQUIER. 


Mr. A DE GHEQUIER (of Baltimore). | was at a meeting on Monday, 
in New York, which was attended very largely by parties from the 
South, the North, and the West, and at this meeting, by resolution of 
the members present, and afterwards by resolution of the board, the 
following memorial was decided upon to be presented to the Committee 
on Fisheries of the Senate. 


Hon. THoMmas W. PALMER, 
Chairman Commitice on Fisheries, United States Senate, Washington, D.C. : 

The National Fertilizer Association herewith begs to respectfully submit for you 
earnest cousideration some of the reasons why Senate bill No. 227 should not be favora- 
bly reported upon and passed: 

In the first place, it is not admitted that the operation of the menhaden fisheries 
caused any diminution of food tish along the New Jersey coast, nor that the bill will 
benefit any class of the community. For the menhaden, as is well known, is not, 
strictly speaking, a food-fish ; on the other hand, the industries directly or indirectly 
engaged in catching, preparing, and utilizing the menhaden and its products give 
employment to a far greater number of meu dependent for the support of their fanii- 
lies upon their present occupations than the total numberof complaining oramateur 
fishermen along the Jersey coast can possibly amount to. 

In the second place, if it is claimed that the catch of food-fish along the Jersey 
coast is growing less and less, a claim which is by no means supported by facts, it 
would seem the part of wisdom to seek for the cause of it in a scientific way by ob- 
taining the opinion of experts, notably the United States Commission on Fish and 
Fisheries, and other fishermen of experience along the whole Atlantic coast, rather 
than to blame for it a branch of industry which appears to have uo tangible connec- 
tion with diminution of fish along the Jersey coast. Were we looking for causes for 
this alleged decrease in food-fish along the Jersey coust, we would have to consider 
the immense amount of sewage emptied by the cities of New York, Brooklyn, Jersey 
City, Hoboken, etc., into the very waters where the decrease of fish is claimed to 
oceur, and for other causes unnecessary to mention here. 

The fertilizer trade, though not further interested in the matter than to protect 
the vast agricultural interests of the country with which it is so closely connected, 
begs to sulmit other reasons still. 

ish-scrap in its various forms furnishes a most valuable material for supplying 
fertilizers with the requisite amount of ammonia, and the extent to which this is done 
may be inferred from the fact that large quantities are annually consumed by the 
trade and converted iuto fertilizers. The fertilizing properties of this menhaden 
scrap, through the operation of the svil, produce such an enormous food supply in 
wheat and corn (not to mention its influence upon cotton and tobacco) that it is in 
this connection, and in this alone, the menhaden should be considered a “‘ food-tish.” 
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The destruction of the menhaden fishery means not alone an increase in the cost of 
food in this country, but also a decrease in the quantity and value of all products of 
the soil. To withdraw this source of ammonia from the agriculturist would mean, 
therefore, to narrow down to that extent the supply of ammoniates, and under the 
laws of supply and demand, the price of other sources of ammonia would be enhanced 
to a degree that would compel the tillers of the soil to pay an increased price for 
fertilizers. It is not the manufacturers, but the farmer who requires fertilizers for 
the proper cultivation of his land and the raising of profitable crops, who would thus 
be taxed for the benefit of the promoters of this bill. Besides, since nature has sup- 
plied us With a source of ammonia on our coast, and immediately and cheaply avail- 
able for agriculture, from the time of the Indian down to the present day, it would 
seem well to hesitate before striking down this industry and placing our farming 
community in a state of dependence upon the importation of fertilizing material from 
foreign countries, And it is this aspect which, in the opinion of our association, 
luparts to this subject the character of a serious question of political economy. 

The association foregoes to call attention to the direct effect of the passage of the 
bill upon the menhaden fish industry, upon the vast amount of capital and labor 
thrown out of employment, ete., but feels contident that a fall and fair consideration 
of the several facts laid before you in this memorial will induce you to pause before 
favorably indorsing a measure which in its ultimate effects would inflict an injury 
upon the people of the country, whom it is the province of pradent and wise legisla- 
tion to protect and guard. 

By order of the board of directors of the National Fertilizer Association, at a meet- 
ing held in the city of New York, February 8, 1586 

J. M. GLIDDEN, 
(Of Boston.) President. 
Kk. H. Frost, 
(Of Charleston, 8. C.) Vice President. 
A. DE GHEQUIER, 
Of Baltimore,) Secretary. 


The CHAIRMAN. Do you wish to say anything further? 

Mr. DE GHEQUIER. I simply wish to say that there is only one avail- 
able source of ammonia outside of this. 

The CHAIRMAN. Are those ideas incorporated in these resolutions? 

Mr. DE GHEQUIER. This memorial which I[ have just read, and of 
which the original is in your hands, embodies about all we wish to say. 

The CHAIRMAN. All we want is the gist of the matter. 

Mr. DE GHEQUIER. We should have to import ammonia from the 
other side if this source of supply is cut off. 

Senator STANFORD. What extent of country is fertilized by this fish? 

Mr. DE GHEQUIER. The annual production of fertilizers now reaches 
about a million of tous. Outside of this source of supply there are im- 
ported from England from 60,000 to 80,000 tons in addition. 

The CHAIRMAN. Upon what area of country is that million tons 
used ? 

Mr. DE GHEQUIER. That is spread all over the country. The West- 
ern States are beginning to use it now. California begins to develop 
manufactories there. 

The CHAIRMAN. What do you call the manure 7 

Mr. DE GHEQUIER, It is an ammoniac superphosphate. It is sold 
under various names. There are two classes of fertilizers; one is simply 
phosphorie acid, bones, ete., treated with sulphuric acid, and made 
available, and the other is this same acid phosphate, supplied with am- 
monia, either in its direct form or with nitrogen, and then the potash 
salts which are imported from the other side. 

The CHAIRMAN. What is considered an average weight for an acre? 

Mr. DE GHEQUIER. At present they apply in this country about 200 
pounds to the acre as an average, but the farmers begin to learn now 
that if they apply more it is better. There are farmers in Maryland 
who raised this last year by the application of 600 pounds of fertilizers 
62 bushels to the acre, 
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The CHAIRMAN. What is the market price per ton of this ammonia? 

Mr. DE GHEQUIER. The market price varies according to the value 
of the ingredients. Of course fertilizers that analyze very high com- 
mand a higher price in the market. 

The CHAIRMAN. (jive us the maximum and the minimum, 

Mr. DE GHEQUIER. One fertilizer has been sold in the market for 
$95 a ton. That was an imported one. The average fertilizer here 
analyzes about 8 per cent. of phosphate, 2 per cent. of ammonia, and 
from 1 to 2 per cent. of potash. 

The CHAIRMAN. What is that worth? 

Mr. DE GHEQUIER. That is worth from $30 to $36, cash price at the 
factory. 

The CHAIRMAN. What is the minimum price? 

Mr. DE GHEQUIER. Low-graded acid phosphates may be bought trom 
$14 upwards. 

Senator SEWELL. How many tons of the fish product go into the fer- 
tilizer ? 

Mr. DE GHEQUIER. About 30,000 dried fish, and certainly not less 
than that of scrap of wet fish. 

Senator SEWELL. Forty-five thousand tons is mixed with a million 
tons of fertilizer ? 

Mr. DE GHEQUIER. Rather constitute a portion of it. 

Senator SEWELL. What is the price of that scrap? 

Mr. DE GHEQUIER. The scrap is worth sometimes as high as $2.50 to 
$3. Itis sold entirely by analysis. 

Senator SEWELL. Is it not sold by the ton? 

Mr. DE GHEQUIER. By the ton, but only on the analysis basis. For 
instance, the manufacturer contracts to buy 200 tons, and to pay so 
much per unit on that quantity. 

Senator ALDRICH. What proportion of the ammonia which is used 
in your fertilizers comes from the fish product; can you tell? What 
proportion of the whole amount used, | mean? Can you give any idea 
of that? 

Mr. DE GHEQUIER. Thirty thousand tons in a million. 

Senator ALDRICH. What proportion of the ammonia comes from the 
fish product that you use? You buy ammonia in other forms, I sup- 

se. 

Mr. DE GHEQUIER. Yes. 

Senator ALDRICH. What proportion of the amount you use comes 
from the fish product ? 

Mr. DE GHEQUIER. I should say 50 per cent. of it; fully 50 per cent., 
because outside of the ammonia the fish scrap contains, of course, al- 
ways a certain amount of phosphate of lime. 

Senator ALDRICH. You manufacture about 1,000,000 tons ? 

Mr. DE GHEQUIER. Of fertilizer. 

Senator ALDRICH. So that 500,000 tons of that represent the fish 
product. Thatis, the ammonia for it is furnished from the fish product ? 

Mr. DE GHEQUIER. The ammonia for about 500,000 tons of that is 
furnished by the fish. 

Senator Dawgs. Is that confined to menhaden, or does it include 
other kinds of fish ? 

Mr. DE GHEQUIER. To my knowledge there are no other kinds of 
fish for the purpose; that is the only one that is used for oil in the first 
place, and the refuse afterwards is used for fish scrap, 

Senator Dawes. In what locality is the meuhaden taken mostly ? 
Mr. DE GHEQUIER. I believe the fishermen are more competent to 
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answer that than myself. We have them in the Chesapeake and along 
the Atlantic coast. 

Senator DAWES. Doyou know anything about the habits of the fish? 

Mr. DE GHEQUIER. Except what L understand that the menhaden is 
very strange in its habits. Since they passed the iaw in Maine probib- 
iting the fishing of menhaden, it has not been seen on the coast of 
Maine. [Laughter.| It seems to have abandoned localities where ié is 
not allowed to be caught. 


STATEMENT OF JOSEPH WHARTON. 


Mr. JOSEPH WHARTON (of Philadelphia). Lown land in the State of 
New Jersey. Some of the landis very poor in the State of New Jersey. 
There are a few oases. The main difficulty in prosecuting agriculture 
there is to get anything to fertilize the soil with; aud | was advised to 
put up a menhaden factory on the shore for that purpose, which I did. 
I have been engaged in that for many years. | am fully persuaded that 
the whole region of New Jersey from the centra! line, where they get 
marl, out to the sea, will be very much endangered by the stoppage of 
the menhaden catching. The whole Atlantic coast, as the gentleman 
who has just spoken has given us to understand, depends upon artificial 
fertilizers. The western soil does not need them to any great extent; 
but the whole Atlantic coast depends upon artificial fertilizers, and as 
you have just heard one-half of the whole amount of those artificial fer- 
tilizers depends on the menhaden scrap, and the menhaden scrap is 
just so much clear gratuity taken by man from the sea. 

The sea is constantly robbing the earth, as everybody knows. Its 
fragments pass down into the rivers, and from the rivers luto the sea; 
and whatever little quantity of that man can regain In any way is cer- 
tainly fair gain—proper for him to do. He is taking back a little from 
the hungry and greedy sea that is constantly devouring everything. 
Of all the forms in whieh fertilizers can be taken from the sea, and 
there are several, the kelp, for instance, on the English and Lrish coasts, 
and some few other forms of fish fertilizers, dog fish on the coastof Maine, 
for instance, there is nothing comparable to the menuhaden fishery. I 
suppose that all the other forms in which anything useful to the soil is 
taken from the sea do not amount to one-hundredth part of that which 
is taken by the menhaden fishery from the sea for the improvement of 
the land; and to destroy the menhaden fishery, which this bill would 
virtually do, because it is really iu the nature of breaking up the entire 
business, would be to deprive the entire Atlantic coast of one-half of 
the resources which it now has for fertilizing, and the whole of that 
one-half which would be robbed from the Atlantic coast would be just 
that which comes for nothing. It is not the result of anything that is 
grown upon the land, but it is doubling the land somewhere else for the 
benefit of that part of the land which requires fertilizers, and itis a 
clear gain from the sea just as if it was taken from the air—an absolute 
clear gain to the soil of one-half of the entire amount of the artificial 
fertilizers which the whole Atlantic coast requires. The robbing of the 
farms of the whole Atlantic coast of one-half of their artificial fertilizers 
is so serious a matter that | can not think that the committee can con- 
sider this bill favorably, if they get that fact fairly impressed upon their 
minds. 

There is no other point in which the agriculture of the Atlantic coast 
could be so seriously injured as by the stoppage of the menhaden in- 
dustry. The damage that would be done to the persons engaged per- 
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sonally in the industry will be spoken of, no doubt, by some of those 
who are engaged in the fishery, but that is of less importance, in my 
judgment, than the damage to the farmers, 

I could say more, but there are other gentlemen here waiting to 
speak, and I think I had better give them the opportunity. 

The CHAIRMAN. You speak of this bill affecting the destruction of 
the menhaden fishery. Do you know the habits of the menhaden? 

Mr. WHARYON. I know them in a general way. 

The CHAIRMAN. Or the character of the menhaden fishery? This 
merely applies to fishing within 3 miles of land. Are not menhaden 
caught outside of that line? 

Mr. WHARTON. They certainly are, but to capture menhaden you 
must go where the menhaden are. The menhaden are not quite so 
obliging as the gentleman who just now spoke would have us believe. 
They will not accept the invitation of men, but vou have to go for them 
where they are. The habit of the menhaden fishers, as you will learn 
from some of the other venutlemen, is to follow the fish wherever they 
are found. The habit of the fish is to come to the coast. Where they 
come from is not clearly known, but they come upon the coast of the 
United States. They reach the coast probably somewhere about South 
Carolina, but they are never caught down there. Then they gradually 
and slowly travel up along the coast at variable distances trom the 
shore, until they ,et up to the coast of Maine, or even farther, and there 
they halt awhile and tarn down southward and go along the coast again, 
and they are caught during that northward and southward migration 
principally. 

The CHAIRMAN. Do youknow where they are reproduced—where they 
spawn ? 

Mr. WHARTON. No; I do not think anybody knows that; lam not 
competent to answer it, at all events; but to answer directly the ques- 
tion which this merely leads up to, the fish are sometimes close to shore, 
sometimes very abundant in the bays even, and sometimes far out to 
sea. I suppose there were never as many menhaden seen in a mass as 
those which Professor Baird, the head of the Fish Cowmission, men- 
tioned in one of his reports. He said he saw in a single school of these 
fish—he sailed through them in the Fish Hawk a great many days, and 
he saw more in that one mass cf fish which were noticed outside of what 
is ordinarily considered the fishing limit—ont in the open sea there were 
more in that one mass of fish by perhaps a hundred fold than.all that 
have ever been caught by man since the fishing of menhaden was first 
invented. The multitude of them is beyond computation. It is only a 
small fraction that come along the coast, but to deprive the fishermen 
of the opportunity of catching fish within 3 miles of the shore would in 
a great many instances entirely destroy the day’s work or the week’s 
work. They haveto catch ithe fish where they happen to find them, 
and to establish an arbitrary line within which the fish shall not be 
caught would interfere with the business, and make it unprofitable to 
that extent that it would be better to quit the business altogether. It 
is a precarious business, the profit of it is very slender, and anything 
that would tend seriously to diminish the little profit would simply de- 
stroy it. The experience of the fishermen for the last two years or more, 
I think, has been a general loss. They have lost money instead of gain- 
ing. Last year I think that was universal. 

Senator DAWES. What is the interest that is benefited by the bill? 

Mr. WHARTON. I think that is as the gentleman who has just spoken 
has expressed it, a matter of the amateur fisherman along the coast 
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more than anything else. People go from the cities to the seashore, 
and they like to go out in a little beat, cast a line over the side, and 
catch a fishortwo. They takea little of Mrs. Winslow’s soothing sirup 
along with them and get their noses red and their faces sunburnt, and 
they can do that without catching fish as well as with. 

Senator DAWss. Is there any industry affected ? 

Mr. WHARTON. None. 

Senator DAWEs, Is any invested capital affected 7 

Mr. WHARTON. There isa very slight industry of eatching fish by 
hook and line for the market, but that is really quite insignificant. The 
chief part of the food fish caught for market are not caught by hook and 
line. 

Senator DAWEs. These are not used for food directly ? 

Mr. WHARTON. They can be used. I have eaten menhaden and found 
them good, but they are too bony. One name of the menhaden is bony. 
They are thought to be too bony for food. 

The industries that are supposed to be promoted by this bill I strould 
like to hear some of the advocates of the bill speak for. Lhave not been 
able to discover any important interest or industry that desires the -pas- 
sage of the bill. 

Senator SEWELL. You see uo industry connected with the bill itself? 
Do you eall the employment of several thousand people, who live on 
hook-and-line fishing and supply the market of New Jersey, no industry ? 

Mr. WHARTON. Lshould like first to be sutistied that there are several 
thousand Jerseymen depending on the hook-and-line industry for their 
livelihood. lL have been along the Jersey coast a great deal. 

Senator SEWELL. From the Delaware to the Sandy Hook there are. 

Mr. WHARTON. You may be better informed upon that, but I think 
it a matter of some doubt as to that coast. I should think a very few 
hundred would embrace the whole of them, and even many of those de- 
pend on other things. They only practice fishing for part of the year. 

Senator SEWELL. How many men are employed in the menhaden 
fisheries in New Jersey ? 

Vir. WHARTON. | would rather refer that to some of the other gen- 
tlemen who are more competent to speak. 

Senator ALDRICH. Do L understand you to admit that the eatehing 
of menhaden does interfere with these people at all, oris it a matter of 
fancy ? 

Mr. WHARTON. I do not believe it interferes with them in the least. 
I think that is altogether a notion and a faney. Ldo not like to refer 
to a gentleman who is not present, Professor Baird; 1 wish he was 
here. Oue ot the things he said was that the destruction of menhaden 
by other fish is so infinitely beyond anything man can de in the way 
of destroying menhaden that what man does is utterly insignificant. 
That I thoronghly believe. 


STATEMENT OF E.G. BLACKFORD. 


Mr. EUGENE G: BLACKFORD (of New York). Mr. Chairman, I do not 
appear here as a mendaden fisherman, or in the interest of menhaden 
fishermen at all, nor in the interest of any of the parties affected. As 
commissioner of fisheries of the State of New York [ have paid consid- 
erable attentiou to all matters pertaining to fish, especially sea fish, and 
[ had the bonor of assisting the Senate committee a few years ago in its 
investigations along the coast in the vicinity of New York. At one 
time I became strongly imbued in favor of the necessity of legislation 
for the protection of the sea fisheries. 
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I thought that this enormous catch of fish that was taken every year 
by menhaden steamers and mackerel vessels would certainly tend to 
deplete the ocean of valuable food fishes; and some two years ago I, as 
a member of the American Fisheries Society, meeting here in Washing- 
ton annually, was asked to prepare a paper, and | started to prepare a 
paper in favor of legislation for the protection of sea fisheries. Not 
being much of a writer or speaker, it Was a matter of considerable labor 
for me, and I went to work to get together my facts from my own diaries 
that I kept of the daily supplies of the markets, and of the prices and 
notes that I take of the large catches, in order to prepare this paper to 
be read; but when | got my material ail together | found the facts were 
entirely opposite to the views which | had entertained, and the more | 
looked into the subject the more | became impressed that there was no 
necessity for legislation for the protection of any of the free-swimming 
ocean sea fishes. 

I] mention that particularly because | do not wish to be understood as 
not favoring protection of the fish that go into the fresh waters to spawn ; 
but as to fish that spawn upon the ocean and do not go into rivers and 
streams to spawn I believe nature has provided for such an immense 
amount of reproduction that men can not, with all the million contriv- 
ances for catching fish, have any appreciable effeet upon the total amount 
of fish in the sea. This view, as | said, | came to from examining into 
the facts, although | had started in favor of protective legislation, and 
I think that you yourselves, if you would give this matter careful in- 
vestigation of the statistics that may be attainable with regard to, for 
instance, the mackerel fishery, of which we have figures-going back a 
hundred years or more, and for codfish and other sea shes, will tind 
that notwithstanding the immense catch and large consumption ot these 
fish, both for food and for other purposes, these same fish in our mar 
kets to-day are just as plenty and just as cheap, aud I think somewhat 
cheaper because of the increased facilities for catehing them. 

I have understood that there has been a bill already reported to the 
House of Representatives restricting the catch of mackerel. Geatlemen 
in its favor argue, I suppose, on the same basis (hat they do for the re- 
striction of the catch of menhaden, that it bas a tendeney to impair 
the quantity or quality of the supply for food. With regard to that 
particular fishery let me give you just one instance, a year ago, if it is 
not toreign to the subject to speak of the mackerel. 

The CHAIRMAN. No, sir. 

Mr. BLACKFORD. About the Ist of April the mackerel fleet struck 
an immense school of fresh mackerel, and they all loaded up and came 
into New York, and there was at one time upwards of 15,000,000 mack- 
erel lying around the wharves in the vicinity of Fulton Market. Those 
mackerel were unloaded there just as fast as possible. Men, women, 
and children came from all parts of the city with baskets, and the wag- 
ons of licensed venders. and there was no question about the price. 
They gave a basketful for 5 or 10 cents, and would load a man’s wagon 
for 25 cents. For the space of two or three weeks the poorer classes 
had the benefit of this immense catch of mackerel. They were distrib. 
uted all through the city. Of course it was the means of a large class 
of people making money; not myself, although I am in the fish busi- 
ness. This glut of fish interfered with my business, so to speak, but 
for the people generally it was a great blessing, especially for the poorer 


That single fact of itself in regard to the mackerel fishery is con- 
clusive. That fishery has been prosecuted with all the perseverance 
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and ingenuity and enterprise that the fishermen of our coast are eapa- 
ble of for one hundred years, and vet there is this enormous take, which 
goes to prove that.man as ua factor is of no account in depleting the 
waters of the ocean. 

The CHAIRMAN. Permit me to interrupt you. What was the reason 
of their giving away that immense amount of mackerel; could they 
not have been salied ? 

Mr. BLACKFORD. A large portion of those were salted, but at that 
season of the year the mackerel are inferior in tainess, the quality is 
not of the kind that makes them most desirable for salting, but a very 
large portion of that catch was salted and sold salted ata very low 
price, sold in the salted state for from 82.50 to S84 per barrel, Ishonld 
like very much to read a short paper 1 wrote in connection with this, 
to have it incorporated into your minutes as my views with regard to 
it. It will take about seven or eight minutes to read. 

The CHAIRMAN, Can you submit it and have it incorporated just as 
well? 

Senator DAWES. Have you several copies ? 

Mr. BLACKFORD. I have copies of it. I can send you some. 

Senator DAWES. Suppose you send each member of the committee 
one, 

Mr. BLACKFORD. I will do so. 

Senator SEWELL. You have said to the committee that you do not 
think fishing tor menhaden depletes the food fish along the coast. Are 
your remarks principally directed to deep sea fishing? 

Mr. BLACKVORD. Yes, sir; that is, to what are called free swimmers, 
the free ocean fish. 

Senator SEWELL. Has not the take of fish on the New Jersey inland 
waters been very much decreased in the last few years? 

Mr. BLACKFORD. I can not say that it has from my observation. 

Senator SEWELL. The people engaged in the menhbaden fishery deny 
ever taking any food fishes. My recollection is that when you spoke 
before a committee of the Senate a few years ago you gave anu account 
of some very large diminution of food fishes by the menhaden fishermen 
and selling them in the Fulton Market, 

Mr. BLACKFORD. That is a fact. They did make very large catches 
of weakfish, and they steamed direct to Fulton Market, and we had just 
such a time of cheap fish in New York as I have beiore described, owing 
to that cateh. 

Sepator SEWELL. Is it not customary for them to take anything 
within their reach ? 

Mr. BLACKFORD. I can not say from actual observation. From facts 
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coming under my own observation in connection with the marketing of 


fish, | know that should they be able to catch large schools of bluefish, 
weakfish, Spanish mackerel, or any of the other valuable food fisiies, it 
would pay them very much better to bring them to Fulton Market and 
sell them for food than it would to take them to the factories; it would 
bring them more money, and consequently their interest would be to 
market them. I know it bas beer alleged that they do cateh a very 
large amount of food fish which is turned into oil and scrap, but so far 
as my knowledge goes, and | meet a great many ot the tishermen and 
others connected with it, | have never found anything to confirm the 
idez or to prove that they did catch any considerable number of food 
fishes and use them for oil or serap. 


Senator SEWELL. Do you know anything about the proportion of 


fish that is caught within the proposed 3-mile limit of the coast, or do 
you confine your statement to the outside? 
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menhaden fisheries to say whether the 3-mile limit would prohibit and 
destroy their fishery or not. There are others, of course, who are more 
familiar. 

Senator SEWELL. Have you any knowledge of the habits of the fish, 
so as to be able to give the committee an idea of whether the hauling 
of these purse nets on the bottom of the shore within the 5-mile limit 
is or is not destructive of the feeding grounds of the fish? Take the 


you haul a deep net over it, dragging the ground, does it not interfere 
if with them ? 


+ Mr. BLACKFORD. If 1 understand the method of the menhaden fish- 
it ermen rightly, they do not really scrape the ground; they have a 
Hi leaded line which goes to the bottom of the seine to keep the seine ex- 


tended down, but I do not think they ever scrape the bottom of the 
i sea. 

i" Senator SEWELL. That depends altogether on the depth of the water 
| where they are hauling. 

Mr. BLACKFORD. Of course the sheepshead feed on muscles and 
small crustacea. For two years Ll made a series of investigations into 
the food of our principal food fishes, what they went for. For instance, 
) they strike the bass and the bluefish. I employed a man to take a 
‘i certain number of fish out of the market every day, open their stom- 
| achs, and examine them, and the only fish we have found who feed to 
any extent upon the menhaden are bluefish and striped bass, and the 
striped bass, particularly on the coast of North Carolina, seem to have 
a larger proportion of menhaden in them than the bass that we get 
farther east. It was rarely,if ever, we got menhaden out of the stom- 
) ach of striped bass that was caught north of Sandy Hook. 
| Senator DAWES. You say you are a dealer in fish? 
| Mr. BLACKFORD. Yes, sir. 
| Senator DAWES. Do you deal in menhaden ? 

f Mr. BLACKFORD. No, sir; not at all. 

a Senator DAWES. You deal in food fish ? 

it Mr. BLACKFORD. In food fish. 

I Senator DAWES. So that anything that tends to furnish to you food 
| fish cheaply would be for your interest, would it not? 

| Mr. BLACKFORD. Yes, sir. 

Senator Dawes. If the taking of menhaden destroyed, direetly or 
indirectly, the supply of food fish for you it would be against your in- 
terest, would it not ? ; 

Mr. BLACKFORD. Entirely so, sir. Anything that tends to make any 
of our food fishes scarce is an injury to my personal business. 

Senatur DAWES. What is the official position which you hold ? 

Mr. BLACKFORD. Commissioner of fisheries for the State of New York. 
Il am one of four commissioners. 

Senator Dawks. How long have you held that position ? 

Mr. BLACKFORD. Seven years. 

Senator STANFORD. Are the pastures of the menhaden in the open 
ocean ? 

Mr. BLACKFORD. I should suppose that most of their food was found 
on the ocean, not particularly confined to the shores, but extending out 
probably to a considerable distance. So far as our investigations have 
proved the matter, we find that they feed upon minute jelly fish. They 
do not svem to eat anything of any size. We find a little, small, black 
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Mr. BLACKFORD. With regard to the catching of menhaden, I do 
not. Iam not sufficiently well informed in the practical workings of 


+ | sheepsbead, for instance. They have a certain feeding ground. If 
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crustacea occasionally in their stomachs, but their principal food appears 
to be a small jelly fish, which sometimes will cover the water of the 
ocean for miles. 

Senator STANFORD. Where do they spawn ? 

Mr. BLACKFORD. That is a fact which has never been demonstrated 
bevond question; we only arrive at it by inference. I think I testified 
before the Senate committee when it met in the vicinity of New York 
to the tact of finding small menhaden, about three-fourths of an inch to 
an inch long, in the waters of the Great South Bay. I think they were 
taken in the latter partof June. I should judge from the knowledge 
of the growth of tishes, they might possibly have been from six weeks 
to two months old, showing that the tish might bave spawned in the 
monthof May. They certainly must have spawned in that vicinity, for 
the young fish could not have traveled any great distance. Still, at the 
same time, the number of fish found is so small in comparison with what 
we ought to find when we know their spawning beds, that it does not 
prove the habits of the fish entirely. The finding of these young men- 
haden Was an exceptional circumstance, and wen! to prove that they 
had been spawned within six weeks or two months in the vicinity of 
the waters of the Great South Bay on the south side of Long Island. 

Senator STANFORD. You really have no evidence nether they Sspawt 
in} dleep or shallow wate) 

Mr. BLACKFORD. No, sir; we have not, 

Senator DAWES. State that again. 

Mr. BLACKFORD. As a rule, we do not know, we have no positive 
evidence, as to their general habit of spawning. The ecireumstance 
which | spoke of Was an exceptional one of finding these young metu- 
haden. 

Senator DAWES. I understood Senator Stanford to inquire whether 
you were satisfied that they spawned in deep or shallow water. 

Mr. BLACKFORD. We are not satisfied as to which they do spawn in, 
whether it is in deep or shallow water. 

The CHAIRMAN. You Speak of ocean-spaw ning fish ? 

Mr. BLACKFORD. Yes, sir. 

The CHAIRMAN. What is the other distinction that you apply ? 

Mr. BLACKFORD. What are termed anadromous fish, fish that ran up 


into the rivers from the ocean and find fresh water, where they spawn; 


for example, the shad and the salmon are the most notable examples 
of that kind, and the smelt also. 

The CHAIRMAN. What are the ocean-spawning fish? 

Mr. BLACKFORD. Codfish, bluefish, and eels are ocean spawners to @ 
large extent. 

The CHAIRMAN. By that do you mean that they spawn along the 
shores or out at sea? 

Mr. BLACKFORD. There is no doubt that a very large number spawn 
at sea, in fact that the bulk of them spawn in the ocean and not along 
the shore. 

The CHAIRMAN. You also said that from the character of tacts which 
had come to your knowledge you were satisfied that all the fishing done 
by men did not affect the supply. 

Mr. BLACKFORD. Of these particular fish known as ocean-spawning 
fish. 

The CHAIRMAN. Does that apply to all fish? 

Mr. BLACKFORD. All fish that are termed ocean-spawning fish, men- 
haden, bluefish, striped bass, and codfish particularly. 

Senator STANFORD. The pasture ground of the fish that run up the 
rivers is limited. 
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Mr. BLACKFORD. Ocean fish, when coming into rivers to spawn, very 
seldom feed after getting a short distance up the river. For instance, 
a salmon when it enters a river has its stomach full and distended with 
food, and as it gets nearer to the spawning bed it becomes more and 
more cleaned out, and finally when you open a salmon that has arrived 
at the spawning bed you find the stomach entirely empty—no food at 
all. 

The CHAIRMAN. How would this bill affect the interest of those men 

who follow fishing for a livelihood ? 

Mr. BLACKFORD. You mean the food fishermen, the men who fish for 
food fish for a living? 

The CHAIRMAN. Yes. 

Mr. BLACKFORD. From my own observation Ll can not see that the 
menhaden fishermen have affected the supply of food fish on our coast. 
I do not know but that the circumstance has already been stated to the 
committee—it is a matter which has been published by the United States 
Fish Commission—that in 1764 the bluetish disappeared entirely from 
our coast and were gone for several years. ‘Lhat was previous to any 
menhaden fishing or the catching of fish on any extensive scale, whether 
mackerel, menhaden, or others. The habits of sea fishes are governed 
by certain natural laws; there is no doubt that they are not influenced 
by man and can not be caleniated upon, and their movements are erratic 
according to those unknown laws. For instance, bluefish a year ago 
this last summer were wonderfully abundant all along the Jersey coast; 
our market was glutted with them, and the price went down to 2 cents 
a pound. If they had not been taken off the market ‘and refrigerated 
they would have sold fora cent a pound. They were verv abundant. 
Last summer, on the contrary, they were very scarce, but the fishermen 
all reported that the bluefish were very abundant away off shore, but 
they would not take the hook and line, and they were off under such 
circumstances in deep water that the men could not use the nets. So 
the bluefish were not scarce last summer to the fishermen along the 
coast, because the fish itself was scarce, but because they did not gointo 
the shore. They were all off at sea. 

Senator DAWEs. Could that be attributed to the fact that the fisher- 

men had taken their food off in the shape of menhaden ? 

Mr. BLACKFORD. No, sir; for the very reason that the year before 
this the menhaden fishermen were prosecuting their industry with the 
same perseverance that they have for the last ten years and the blue- 
fish were plenty the year before. 3 

Senator Dawes. Is this law of the fish that you do not quite under- 
stand what makes the change of fishing grounds? 

Mr. BLACKFORD. There are certain conditions probably of tempera- 
ture more than anything else—the temperature of the water—that gov- 
ern the movements of these large schools of fish. We have already 
ascertained that the temperature does affect the movements of shad. 
A few degrees rise in the temperature will bring the shad in larger 
quantities, and a few degrees fa!l of temperature will stop them. We 
think there is no doubt that more or less applies to all fishes, but still 
we have not facts to prove it in regard to them as we have in regard to 
shad. 

Senator DAWEs. Allow we to make an inquiry in reference to this 
bill; you know so much about tishes and I so little. This bill confines 
its operations to within 3 miles of the coast, and also within portions of 
the 3 miles that are not within the jurisdiction of any State. If the 
prohibition is within 3 miles and still it is only insuch portions of the 3 
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miles as are not within the jurisdiction of any State, can you tell me 
what that would affect?) What portion of the 5 miles bordering on any 
State is outside of the concurrent jurisdiction of the State and the 
United States ? 

Mr. BLACKFORD. As I understand it, for instance you take a very 
large open bay on the coast. If a line is drawn from the headland here 
to the headland there |illustrating], inside of that line is within the ju- 
risdiction of the State, while outside of that line to the extent of 3 miles 
is under the jurisdiction of the United States. 

Senator DAWEs. Can you think of any otherapplication of it? 

Mr. BLACKFORD. That is the only one l recall at the present time. 
So far as this provision would affect the menhaden fishermen, to destroy 
or remove their fishery beyond the 3-mile limit, lam not qualified to 
speak practically. That isa matter on which they can inform you better 
than | can. 

Mr. D. T. CourcH. Mr. Blackford, | wish you to state something 
about the spawning of the menhaden. What was the tendency of the 
evidence that you found in relation to the spawning? Do they not 
spawn late in the fall? 

Mr. BLACKFORD. So far as I can recollect, without having the notes 
before me, we found the fish largest with spawn along in October and 
November. The fish that were caught early seemed to be entirely 
stripped as though they had just recovered from the act of spawning. 
The fish that were caught very late had all of the appearance of ap- 
proaching ripeness. Wenever yet have had any menhaden that showed 
the spawn actually ready for spawning, but later in the season, and I 
think it was in the latter part of October or possibly the first of No- 
vem ber,we found the specimens of menhaden that were sent to us very 
large with spawn. Welhad some sent to us from eastern waters inthe 
vicinity of Rhode Island or Massachusetts that showed that, and we 
also had some from the coast of North Carolina that showed the same 
indications of the approach of the spawning season. 

Senator DAWEs. That was in the fall? 

Mr. BLACKFORD. Very late in the fall. 

Senator Dawes. Do you infer from that that they spawn in the win- 
ter. 

Mr. BLACKFORD. No, sir. I think possibly that the fish spawn very 
early in the spring. 

Mr. DE GHEQUIER. They are in that condition when they are going 
south. 

Mr. BLACKFORD. They are in that condition when heading south. [ 
am not entirely convinced that all these schools of fish that we speak 
of coming along the coast from south to north and then turning and 
going back actually do so. 1 think large numbers of fish that we think 
do that go off into deeper water. We know that shad do not go south, 
We know that shad lie off in the ocean close to the months of rivers, 

Senator DAwes. Do you infer trom the condition of these fish that 
they are seeking in the fall their spawning home? 

Mr. BLACKFORD. Yes, sir; Ido. That would be the natural inference 
from what we kuow of the habits of the spawning fish; that wheu a 
fish is so large with spawn, whatever direction it may be heading, then, 
of course, it must be towards the grounds where its instinets take it for 
the reproductive process. 

Senator Dawsks. And they are never headed inshore in that condi- 
tion ? 

Mr. BLACKFORD. That | am not qualified to speak of, not having 


seen the fish. 
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The paper referred to by Mr. Blackford is as follows: 
Is legislation necessary for the protection of the ocean fisheries? 
[By Eugene G. Blackford, Commissioner of Fisheries, State of New York.| 


One of the questions that frequently perplexes the mind of the fish eculturist and 
the legislator is, how to protect in the best manner the valuable food fisheries of the 
seacoast and ocean. 

On the one hand, there are the market fishermen, who use sailing vessels and work 
either in the deep outside waters, or, with net and hook, gather Phew prey aiong the 
shores and in the baysof our coast. This industry gives employment to over eighty- 
tive thousand men and a capital of over 530,0 '0,000, 

On the other hand, we have the large fleet of steamers that 1) itrol the ocean eatch- 
ing the menhaden, and from them manufacture oil and fertilizers, an occupation in- 
volving nearly 35,000,000 and giving employment to over two thousand men. These 
facts give some idea of the magnitude of the interests involved and of the importance 
of the question under discussion. 

For the last tive yearsa large number of the former class of fishermen have claimed 
that the steamers seriously affected their business, stating that many kinds of fish 
that were formerly abundant are now scaree, and that, unless laws are passed{prohib- 
iting the menhaden steamers from fishing within 3 miles of the shore, or in some way 
restricting their operations, many kinds of the valuable fishes will be exterminated 
or driven from our shores. In pursuance of this idea they have petitioned both State 
and national legislatures to that effect. 

The question has been largely discussed by the press, the State and National fish 
commissions, and in the United States Senate. The latter has appointed «a Commit- 
tee on Fisheries, with Hon. E.G. Lapham as chairman. This committee has for the 
past two years taken the testimony of all classes of fishermen, and obtained the 
views and theories of fish culturists and ichthyologists. And, in addition to this, we 
have the valuable information and statistics gathered with great care by Prof. 8. F. 
Baird, the eminent Commissioner of Fish and Fisheries of the United States. 

It has been my privilege to assist in obtaining information on the subject for the 
Senate committee, the United States Fish Commission, and the New York State 
fishery commission, and I have read with great interest all of the evidence that has 
been taken by them bearing on this subject. And now, in discussing the question as 
to the advisability ot any legislation tO protect the ocean or sea fisheries, 16 is best to 
look over the facts which have thus far been brought ont and see what would be 
the best way to provide for the continuance of the abundant supply that we now 
enjoy. 

The first thing that we want to ascertain is whether what we know as salt-wate! 
fish, are scarcer now than in former times, and I would say here, that the absence of 
statistics covering any considerable space of time makes an auswer to this question 
somewhat difficult, but, thanks to the New York Fishmonver.s’ Association, and to the 
Boston fish burean, a beginning has been made to supply this hiatus, aud it is hoped 
that the National Government will very soon take detinite measnres for the purpose 
of getting. annually, correct statistics of the amount of fish caught in the waters and 
on the coast of the United States. -Having been a dealer in fresh fish in Fulton Mar- 
ket, New York, for the past seventeen years, | have had the opportunity of noticing 
during this period the varying supply of various kinds of fish, and I beg leave to 
submit my views as to the scarcity or plentifulness of these various species. 

First and most important of all our fishes isthe cod. I believe that there has been 
no considerable diminution in quantity in the last decade, judging from the quantity 
brought to market and the prices obtained ; and as some indication of the range of 

rice, I may say that during the year 1833 cod sold as low as $l per hundred weight. 

some years there has been a perceptible decrease in the catch, bat it has been 
followed by such enormous catches that the markets have been glutted. The statis- 
tics of the Boston fish bureau show the catch of the New England fleet to be: For 
1881, 775,027 quintals; for 1882, 893,904 quintals; for 1833, 1,061,698 quintals, show- 
ing an absolute increase iu two years of nearly 300,000 quintals. Surely these figures 
need not occasion any alarm or fear that codfish cakes will be beyond the reach of the 
most impecunious tish culturist. 

Next, and hardly second ia importance, is the bluefish. It is a matter of historical 
record that these fish disappeared entirely from our coast in the year 1764, and did 
not make their appearance again for several years, and then they were taken in vast 
numbers. Suppose such a disappearance shoule take place this summer. How 
quickly the iherane would appeal to the legislatures to abolish the menhaden 
steamers, and the angler would cry out for the destruction of the pound and trap 
nets. Each would probably claim that the scarcity was owing to these instrumen- 
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talities. This one instance of the bluefish in 1764 should lead us to be carefal and 
conservative in regard to legislation, and to carefully consider whether there are not 
some great natural laws that determine the appearance and disappearance of fish on 
our coast, rather than attribute it to the comparatively puny efforts of man to affect 
the supply. 

But let us turn to the question as to their present apparent scarcity or plentiful- 
ness. During the year lse2 bluefish were scarcer than they had been for some years, 
and the wholesale price did not go below 5 cents. This scarcity was particularly 
noticeable on the New Jersey coast. But the season of 1283 was uuusually productive, 
and bluefish sold as low as 24 cents per pound, and, had it not been for the large quan- 
tities that were taken ont of the market and stored in refrigerators for winter use, 
the price would have declined to 1 cent per pound. 

It would seem to be a fairinference that the bluefish needs no protection at present. 

The fresh mackerel is another important factor in the food supply of the people. 
It has attracted a great deal of the attention of fish economists, and it is one of the 
fishes in regard to which, through the statistics of the Boston tish bureau, we can 
speak somewhat intelligently. 

In 1825 the New England catch was 260,000 barrels: in 1826, 160,000 barrels; in 
1827, 200,000 barrels; in 1828, 240,000 barrels, and in 1851, the largest quantity on 
record was taken, amounting to 390,000 barrels. After this wonderful catch the num- 
ber steadily declined until the year 1840, during which season only 55,000 barrels 
were taken. In 1851 there was another wondertul catch of 330,000 barrels; in 18549, 
only 100,000 barrels: in 1863, 310,000 barrels; in 1865, L°U,000 barrels ; in 1870, 320,000 
barrels: in 1877, 110,000 barrele; in 1880, 245,000 barrels; in 1881 and 1682 the num- 
ber is the same, 260,000 barrels; in 1883, 160,000 barrels. These figares, covering a 
period of tifty-eight years, would seem to indicate that their plentifulness or scarcity 
is not governed materially by the purse seines of the Gloucester fleet. 

In my own experience in the New York markets I bave just seen such fluctuations 
in the quantities brought to that city, and whenever there occurs a bad season the 
fishermen and others interested talk of the probability of the mackerel being all 
caught up, and of the necessity of some protection for the mackerel fisheries, 

The opening of the present season has been a remarkable one. The first vessel ar- 
rived March 24, and the mackerel were so small that the captain refused to take off 
his hatches to show the fish, and insisted on selling them “‘ unsight unseen,” and he 
was fortunate enough to find a purchaser on those terms at 24 cents each. There 
were something like 100,000 fish in the load, and they were so small that it took five 
of them to weigh a pound. The firm that bought them succeeded in selling a few 
hundred at 4 cents each, and then the price rapidly declined, until the larger portion 
of the cargo was sold at 50 cents per hundred. About that time the unfortunate 
buyer called my attention to the fact that it was a great shame that such small mack- 
erel were caught, and that Congress ought to pass a law to prohibit such a wicked 
waste. 

The tirst load of mackerel was followed by several loads with fish a very little larger 
in size, but about the 20th of April a new school made its appearance, the average 
weight of the fish being about 1 pound each, and at least 1,500,000 of this size have, 
up to the present time, been marketed, and a large portion of them have been sold as 
low as 2 cents each. 

The porgy, or, as it is sometimes called, the scup, is another important fish that 
furnishes abundant and cheap food, and about which considerable controversy has 
been had during the past few years, between the net men on one side and the hook- 
and-line men on the other, the latter claiming that the pounds and traps of the former 
were exterminating these fish, and efforts were put forth to have laws enacted that 
should restrict or abolish pound and trap fishing. But nothing came of such endeav- 
ors. This was in 1871, and fishing has been carried on in the same manner ever since, 
and in the New York market last week porgies sold as low as 75 cents per barrel, or 
about one-half a cent per pound. 

I might continue on through the list of food fishes, and occupy your time, and pos- 
sibly your attention, but 1 think I have said enough on this branch of the question. 

Now, let us consider the menhaden fisheries, against which is brought the charge 
that they are prosecuted to such an extent, by both sail and steam vessels, that they 
have materially decreased the numbers of menhaden and seriously impaired the catch 
of food fishes. You will find, by referring to the reports of the United States Men- 
haden Oi: and Guano Association, that in 1875, with 283 sailing vessels and 25 steam- 
ers, 492,578,000 fish were taken; that in 1881, with 2~6 sailing vessels and 73 steamers, 
454,192,000 fish were caught; and in 1882, with 83 steamers and 212 sailing vessels, 
only 346,638,000 were caught, and last year, 1°83, with 136 sail and 69 steamers, there 
was the enormous catch of 613,461,000 fish. These ficures, taken in connection with 
the statements that have been made te me by captaims of merchant vessels, and fish- 
ing sm»cks, that during the fall of 1583 they sailed through miles of menhaden, 
would warraut the Lelief that this fish is very far from being exterminated, and that, 
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with them as with the food fishes that are taken for market, there are seasons of great 
abundance and seasons of scarcity, and that up tothe present time these seasons have 
not been affected, either one way or the other, by human agency. 

Another significant fact is, that during the early part of the menhaden season of 
1883, and up to nearly its close, the fishing was so poor and unprofitable that the fish- 
ermen themselves began to think they had ‘‘ killed the goose that: laid the golden 
egg,” when all at once the fish appeared in countless numbers, and in a few days 
they had taken enough to turn what had promised to be a most disastrous season into 
one of large profit to all concerned. 

Now, having presented these facts to you in a crude and disjointed form, permit 
me to say, in closing, that althongh what are known as the hook-and-line fishermen, 
almost withont exception, testify (and I believe truly) that they find their occupation 
and means of living seriously impaired; yet from my experience and observation in 
the markets, I believe the facts to be that, with the exception of striped bass and 
lobsters, all kinds of sea food tishes are as abundant now as they were fifteen years 
ago; and believing this, I am forced to the conviction that any legislation looking 
to the restriction of the lishing by the menhaden fishermen is unnecessary, and that 
any laws prohibiting pound and trap net fishing would cat off a large proportion of 
abundant and cheap tood for the people, and nothing would be gained. 

But I do hope that Congress will take some action that will provide for the collec- 
tion of statistics as to the quantities of fish taken, so that in future, when questions 
affecting these vast industries come before them, they will then be able to frame leg- 
islation that will protect the fisheries and not oppress the fishermen. 

Mr. ENpicotTrT. I would like to ask Mr. Blackford to state whether in his opinion 
the pollution of the waters by gases and oils has a cetrimental efiect upon the fish- 
eries. 

Mr. BLACKFORD. That is a question which, I believe, received some attention at 
the last meeting of the association in the Cooper Institute, New York. On that oc- 
casion some action was taken, which looked towards a petition for legislation to pre- 
vent the pollution of the water. I think it was admitted by all that it had been a 
source of great detriment to the fishing in our bays, and especially in New York Har- 
bor. I will quote from the report of the association for 1853, page 75: 

‘*Mr. BENKARD. I would like to bring up the subject of the pollution of our waters, 
which brings many of our fish cultural efforts to naught. I would respectfully offer 
the following : 

‘Whereas it is the sense of this association that the continual and increasing pol- 
lution of the waters of New York Bay from the refuse of certain factories threatens 
eventually to kill ordrive away all fish, shellfish, and bivalves natura! to said waters: 
Therefore— 

** Beit resolved, That this association beg to cali the immediate attention of the fish 
commissioners of the States of New York and New Jersey, also of the members of 
their legislatures, to this impending calamity.” 

I seconded that resoiution and made a few remarks to the effect that a great many 
fish, which had formerly been abundant in the bay, were no longer to be found there. 
Striped bass, and particularly lobsters, had been driven out entirely. These latter 
used to be taken abundantly on the Jersey flats. Shrimps, too, which were very nu- 
merous and formed food for larger fish, were almost exterminated, and what few re- 
mained were tainted with a flavor of kerosene. Oysters and clams have been killed 
by thousands in the vicinity of Rockaway. The water has been so polluted by the 
factories of Barren Island as to render a number of oyster beds, that used to be con- 
sidered valuable, of no importance whatever. I think, though I aw not certain, that 
the New Jersey legislature has taken some action, and I am of the decided opinion 
that if our association moved in the matter, legislation could be brought about which 
would be able to control this matter at least in our own State of New York. 


MEMORIAL SUBMITTED BY J. BOOKER. 


JOHN Booker (of Hampton, Va.). Mr. Chairman, [am charged with 
the duty of presenting to you the petition of James S. Darling, of Eamp- 
ton, Va., whois engaged in the menhaden fishery. I will read it: 

To the honorable members of the Senate and House of Representatives of the United States 
of America in Congress a:sembled : 

The petition of James 8. Darling respectfully represents that he is a citizen of the 
town of Hampton, county of Elizabeth City, State of Virginia; that he is at present, 
and has been for the last eight years, engaged iv the taking and catching of the men- 
haden fish, for the purpose of manufacturing the same into oil and fish-guano; that 
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his place of business, consisting of factories, drying floors, storage houses, quarters 
for hands, boats, tackles, nets, ete., is located on a barren sand hill, never before 
used for any other purpose, at the mouth of Back River, on the Chesapeake Bay, in 
said county and state; that he has expended in and about the erection of said build- 
ings and apparatus a large sum of money, to wit, the sum of $45,000; that the said 
property is utterly useless for any other business o1 purpose than that for which itis 
now being used, and, if foreed upon the market, your petitioner would hardly realize 
from the sales of the same the sum of $1,000; in truth and in facet it would be almost 
worthiess. 

Your petitioner further showeth that he employs in carrying on said business one 
hundred and sixty-five hands, all of whom bave been trained to this business, and 
whose families are entirely dependent upon this enterprise tor a livelihood. 

Your petitioner further showeth that he expends annually in cash, in the county of 
Elizabeth City, from $40,000 to $50,000, by which said expenditures any of the poorer 
classes are greatly benetited. 

Your petitioner now shows that there is pending before the Senate of the United 
States a bill known as ** Senate bill No. 227,” having for its object the protection of 
fisheries on the Atlantic (a copy of which is herewith filed). 

Your petitioner further shows that should said bill become a law, owing to the 
nature of said business, the same being always situated in isolated spots, that his said 
property would be entirely worthless; in fact and in truth the passage of such a bill 
would be virtually to confiscate the entire property of your petitioner, and leave him, 
after eight years of hard work, almost destitute; that one hundred and sixty-five 
citizens of his county will be thrown out of employment, who are entirely unfitted 
for any other occupation, and that women and children will be left in a destitute con- 
dition. 

Your petitioner is advised that the passage of the said act, proposing, as it does, to 
legislate upon the subject of fisheriesin waters lying within the jurisdiction of the 
States, is unconstitutional. 

Wherefore your petitioner prays, first, that the said bill may not become alaw. But 
should Congress, in its infinite wisdom, see fit to pass such a law, that they, at least, 
make provisions in said act for the payment of such property as would virtuaily, 
under the provisions of said bill, be confiscated. 

And your petitioner will ever pray, etc. 

J. 5S. DARLING. 


Senator DAWES. Where does the petitioner reside? 

Mr. BooKER. He resides at Hampton, in the State of Virginia, on the 
Chesapeake Bay. There are a great many factories that come under 
that same head. 


STATEMENT OF D. T. CHURCH. 


D. T. CouRcH (of Tiverton, R. L.). Mr. Chairman, as I come here as 
the representative of the menhaden interest, | suppose I may now say a 
few words as to what we are capable of proving in relation to this ques- 
tion. 

In the first place, we start with the statement that we are notin any 
sense an enemy to a food fisherman; that our taking of menhaden does 
not have any effect whatever on the fishing for food fishes, and there is 
not a particle of evidence to that effect and never has been. It never 
cau be produced to show that we affect in any way the taking of food 
tish on this coast. We are prepared to prove that. We willtake as an 
illustration any fish that you may mention on the southern coast of New 
England, whether it is a codfish, a mackerel, a bluefish, a tautog, or any 
other fish. We have the evidence, and can give it to you square and 
straight if you want it, for the evidence is within our reach, 

Senator DAwEs. Do you mean that none of these fish feed on the 
menhaden ? | 

Mr. D. T. CHURCH. No; what | mean to say is this, in short, that 
the appearance and disappearance of fish, whether it Is a men- 
haden, a scup, a codfish, a mackerel, or a bluefish, anything of that 
kind is from natural causes, and that man has nothing whatever to 
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do with it. We can give you information sbowing that there is no 
fish. whether the codfish, the mackerel, or any of the varieties 1 have 
mentioned, but what has come and gone within the last lorty years, 
two or three riues, We CAT prod ice evidence to show there are fishy 
that have made their appearance and lived on this coast for years and 
then have disappeared entirely. And not one Deel: Seen I0i] Wenty 
years. 


In connection with th A WILE Cail Vou! tte! 7 Oo oue taet, whieh | 
think should settle the whole affair. his aque was under discus 
sion some years ago, na the people Ol the New I Jlabltt COast ALG ON 
the New Jers Y Coast anu (| mw? iil ¥ reevintit reTe Ve Wetieitiee stirred il?) 
about it. About iosv, Mr. Dawes, if 1 r rarignut, Was the man 
who, in convection with that controvers auced a measu 
appointing the United States Fish Comission to investigate the sub 
ject. After mature luvestigation by a sete nen appomted by the Go 
ernment of the the Lnited Stat fo settie > Question that bas been 
agitating the country for the last fifte } ' Vor Twenty live Veal 
it has been conclusivel werermined,, and the He ires 2iven to show, that 
man is not ar enemy lo as ilt-water fish. fake the bluefish. for in 
Stance : they cil Stro\ all rood T18u bhat they ii. Vir. Pes (} Sa\ s thal Line 
bluefish alone in one year destroy 150,000,000 tons of fish, and he gives 
thatasalow estimate. The menhaden fishermen, by the figures, for the 
last ten or fifteen years have taken 200,000 tons a year of these fish, 


which is in the proportion of 1 fish in 750. lustead of going into any 
extended defense, we produce this one fact, that the United States Fish 
Commission, which the Government of the United States has speut two 
or three million dollars upon to settle this question, make the statemen 
that as to destroying fish the bluefish alone destroy 750 where we de- 
stroy l. , 

The CHAIRMAN. Is that statement in regard to the bluefish general, 
or does it merely apply to our coast ? 7 

Mr. D. T. CourRcH. It applies to our cvast within Professor Baird’s 
observation ; it applies to the coast that he goes on. Now, take an- 
other fish, which is the scup in New England, to give you a short his- 
tory, and give you the point of just where this argument comes. The 
scup by history of the country was coeval with the whites coming into 
New England, in Massachusetts and Rhode Island. Massasoit, the In- 
dian, entertained the first white man the Indian met by feeding him 
on a scup or porgy. When your father and my father, the old stand- 
bys, came on deck there was-not a scup known in our waters. Before 
the year 1500 they were gone before there was ever a trap or a purse 
net set in the United States or thought of. Thescup disappeared from 
the waters of New England. When Thomas Jefferson was elected 
President in 180° the scup again made their appearance and were called 
the Jefferson fish for that reason—Demoecratic fish, because they came 
in in the year 1800. From the year 1800 to 1867 everybody could catch 
just as many scup as he close at any place in Narragansett Bay. 

Senator DAWEs. You mear up to 1361. 

Mr. D. T. Cuurca. In 1867 it was when the scup disappeared again. 

Senator DAWEs. | thought it was wheu the Democratic party disap- 
peared. (Laughter.) 

Mr. D. T. CourcH. The secup. as I say, by 1867, had begun to grow 
scarce. Before that time anybody could catch a seup where he saw fit. 
You could go to into Narragansett Bay, put your line and hook over- 
board, and catch plenty of them. In 1867 the scup began to grow 
scarce, and by 1870 they were gone. Then these came in and then 
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arose the contest which was the foundation of the United States Fish 
Commission. An application was made to the legislature of Rhode 
Island to puss a bill, and Spencer F. Baird was one of the parties who 
drew the provisions of the bill. It was confiscation without judge or 
jury. Lt wasin the business then; had my gear; my means of liveli- 
hood was in the business. We went before the legislature to fight for 
. bread and butter, and by a ehance Mr. Stevens, who was a fisherman 
himself, was lieutenant-governor and presiding officer of the senate of 
hod Island, and he defeated that bill. We have the record that 
spencer I. Baird says that if that bill had been passed in 1867 or 1865 
or 1869, when they tmred to pass it, all the rendeney ol legislation in the 


United States would have been exactly opposite trom What it is to-day, 
lor the reason that in 1870 free fishing was allowed—-anybody was al- 
lowed to tish where he saw fit. Lhe scup, from yroduct of 100.000 
pbarre 5. Wei “jmowrwrto a produet of less thy 1) | THM) barrels, People 
who had been fishing there for a lifetime could not cateh seup in Nar- 


ragansett Bay. After 1870 the scup came on again, and in 1874 there 
were more scup on the southern coast of New England than ever was 
known in the history of the business. There were over 100,000 barrels 
taken in one year. There were only 1,000 barrels taken in 1870, and in 
1874 there were over 100,000 barrels taken in the vicinity of Newport, 
showing that by allowing the fish free access to the coast things come 
out right. 

That illustration] could repeat over and over again as to other fish. 
I could give you the sea bass; I could give you the mackerel; I could 
give you the tautog; 1 could give you the very fish that Senator Sewell 
speaks of, the weakfish. For instance, the other day I went into a 
place in Boston where a man was down square on this thing. He took 
the ground that we were the enemies of the fish. We talked it all over 
for a little while. The man said: “ Mr. Church, do you recollect that in 
1870 the squeteague came onto our coast, which they had not done for 
thirty years?” When I was ten years old the men who were on the 
deck would catch a boat-load right in Narragansett Bay. It was a 
common thing to catch the squeteague or weakfish, but | never caught 
one in my life with hook and line in Narragansett Bay. In 1870 that 
bay was literally crammed with them; you could catch them by the 
hundreds of thousands of tons. They were so plentiful that they did 
not ship them to New York, because it would not pay to take them out 
of the water and put them in a box. We can take every fish of that 
kind on the southern coast of New England, and give you practical 
illustrations of it if you want them, but if you do not want them we 
will not give them. 

The CHAIRMAN. Please state the conclusions you have formed. 

Mr. D. T. Courcnu. The conclusion I have formed from observation 
is this: That the supply and plentifulness of fish is from natural causes 
which man knows nothing about. 

The CHAIRMAN. Does that apply to all fish? 

Mr. D. T. Courcu. To every fish; for instance, we go into this fish 
question—take it asa matter of history. We go to Sweden or go to Nor- 
way; there they have a record of over fifteen handred years of the fish 
business. We can go to work and show you that there is a city on the 
coast af Norway of over 10,000 inhabitants that made their livelihood 
from herring for over a hundred years. We can prove to you that every 
herring left that vicinity; that the city became depopulated, and they 
were gone for a hundred years and more before they came back, and 
when they came back they became just as plenty as they had been be. 
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fore they left. Man simply gives the fact. I can offer you evidence as 
to codfish. Men used to fish for cod on the southern coast of New 
England, but in 1860 or 1861 they went away, because there were no cod. 
fish. Thecodfish were gone, and gone forever apparently; but in 1878 
the codfish came onto this coast In immense quantities, and you could 
catch as many codfish as you saw fit. A manin Rhode Island could go 
off Newport and catch a boat loadof fish. A 12-foot boat could go out 
and you could fill it with codfish. That applied to all the waters from 
Cape Ann clear to the capes of the Delaware. In 1878 there were 
landed in the city of Philadelphia so many codfish that they sold for 
less than $1 a hundred. I can produce bundreds ot fishermen who did 
not go fishing because it did not pay to catch them. 

In that connection I will make this statement to show just how that 
comes: The Rhode Island fish commissioner came betore the Rhode 
Island legislature about that time, that very winter of 1878, with an 
ironclad law, making the statement that they were public enemies of 
Rhode Island; that they should be restricted and not allowed to eateh 
fish. Then, as a climax to his statement, he said: * Gentlemen, there is 
no fish in Rhode Island waters; Rhode Island fishermen can not catch 
fish.” When he got through, I said: ** Gentlemen, to end this arga- 
ment, | will agree under contract, and I will put down $10,000 that I 
fulfill my contract, that 1 can produce within one month 100,000 pounds 
of codfish, every one caught in the waters of the State of Rhode Island, 
and every one shall be landed for 1 cent a pound in the city of Provi- 
dence, ‘f the gentleman will put up $10,000 to the contrary.” The gen- 
tleman walked out,and thet ended the matter. I can give you all these 
points, and can give you illustrations and evidence mn abundance if you 
want them. 

Senator DAWES. What is your opinion as to the policy of the close 
season ? 

Mr. D. T. CourcH. I do not think that is necessary, or, indeed any 
legislation. Of course, to a certain extent my testimony is interested, 
because I am a fisherman; but I can give you disinterested testimony— 
perhaps the highest authority in the world—the British commissioner, 
Thomas H. Huxley, a man high in the scientific world. He was puton 
the British commission in 1863, with direct instructions by the Parlia- 
ment of Great Britain to go into an exhaustive examination of the 
question whether the fisheries of Great Britain would be destroyed by the 
improved methods of catching fish—the same question that we have here. 
The same arguments were used there then that are used here at pres- 
ent. Forthree years the investigation continued. and after asking sixty- 
three thousand questions he came before the Parliament of Great Britain, 
and with the commission unanimously agreed that there was no need 
of any legislation as to any fish that lived and spawned in the sea; and 
that is my judgment. 

The CHAIRMAN. Have you that report? 

Mr. D. T. Courcn. Here it is. 

Senator STANFORD. Have you observed that when one class of fish 
disappears another comes ? 

Mr. D. T. CHURCH. It is very apt to be that way. 

Senator STANFORD. May not that account for the disappearance of 
a class of fish ? 

Mr. D. T. CourcH. Take the Spanish mackerel; they were on the 
coast for twenty years, and when they left the bluefish came in. We 
were down in Maine in the menhaden fishery, and the legislature of 
that State passed a law against it, and. the mendaden left. Of course 
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the law had nothing to do with it, but when the menhaden left a fish 
caine in called the cayaec, and there seemed to be as many fish of about 
the same species as plenty as the menhaden were on the Great George. 

Senator SEWELL. Have you caught them ? 

Mr. D. T. CHURCH. No, sir; that is outside work there. 

Senator SEWELL. The theory of this bill is based on protection 
within a certain distance of the shore for the hook-and-line fisheries. 
Why is ita special damage to your interest that we should protect them 
within 3 miles from shore and give you the rest of the ocean ? 

Mr. D. T. CourcH. It amounts to the destruction of the business; 
there is evidence conclusive on that point from fishermen who Know all 
about it. I know from my own observation that it would amount to 
the practical destruction of our products to the extent of about three- 
fourths or proably four-fifths of the fish. 

Senator SEWELL. Do you mean tbat three-fourths of the fish are 
caught within the 3-mile line? 

Mr. D. T. CourcH. Yes, sir; more than that. This last year aschool 
of porpoises came on to the coast and spread themselves from the capes 
of Virginia toSandy Hook. It seemed as though the ocean was full of 
porpoises. Wherever porpoises are, other fish, no matter whether the 
menhaden, the bluefish, or fish of any other kind, get out of the way. 
The porpoises are the scavengers of the sea. The result was that the 
menhadeu, regalar fat sea menhaden, went into the Chesapeake Bay 
and located between the mouth of the Potomac and 40 miles above. 
That stretch of forty miles ou the Potomae was the great place for the 
menhaden fishing last year, and they were never known there before. 
If we could not have fished within the 3-mile limit nobody would have 
had a chance to catch any of those fish, and all the Virginian fisheries 
would have been destroved by such a law. 

Senator DAWEs. If you apply the 3-mile limit to the coast that you 
know of, and then exclude from the 3-mile limit that of which theStates 
have jurisdction, what is left ? 

Mr. D. T. Courca. There is not anything left. The United States 
gives us a license to fish, and that license extends anywhere on tide- 
water. The law says that coasting vessels and fishing vessels shall 
have a liceuse; the origina! law of 1790, | think, was drawn so that 
we have a right under the license to fish wherever we can. 

Senator DAwEs. How far does the jurisdiction of the State extend ? 

Mr. D. T. CourcH. It does not extend anywhere on the tide-water, 
so far as fishing is concerned. 

Senator DAWES. Not within the 3-mile limit? 

Mr. D. T. CourcH. The United States has full control anywhere 
where a vessel can float, in any bay, river, or inlet. 

Senator ALDRICH. If this bill should pass, and you should be ex- 
cluded from fishing within 3 miles of the shore, as it proposes, would 
it be possible or profitable for you to carry on your business ? 

Mr. D.T. CourcH. No; it would ‘amount to an annihilation of the 
business. 

Senator SEWELL. You say the State has no right in the matter. Did 
not the State of Maine pass a law prohibiting this fishing within her 
borders, and has she not carried it out? 

Mr. D. T. CourcuH. It has always been a cloudy line where they run 
together, but we have always taken the ground, and always won it, 
that the United States controls the matter. ‘The State did pass such a 
law, but it is something the state has never been able to enforce. 
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ARGUMENT OF HENRY A. REEVES (OF GREENPORT, N. Y.). 


Mr. REEVEs. Mr. Chairman and gentlemen, 1 know very well that 
your time is too valuable to be spent in idle or irrelevant discussion, 
and, therefore, with a view to economy of time by avoidance of mere 
digression or dispute in the heat of debate, | have committed to paper 
what I desire to say to you upon the pending bill. IL shall hope there. 
by to make my argument more direct and more compact, if not more 
impressive. 

A single word personal to myself may be a proper preliminary. Lam 
not a lawyer nor a paid attorney or advocate of the interest which, with 
my associates, 1 represent betore you. Of course there would be noth- 
ing lmproper ih being such an attorney, VUE 10 Is best to be frank in 
such matters, and I wish it understood that in coming to this hearing | 
am moved simply by regard to the welfare of the community in which 
I live—a community very seriously, | may say vitally, affected by the 
bill under consideration. 

Mr. Chairman, | address your committee on behalf of the menhaden 
fishery, against which a fatal blow is aimed by this bill. Because under 
it many hundreds, vay thousands, of worthy citizens, resident in greater 
or lesser numbers along the coast of all the Atlantic States from Maine 
to the Carolinas, are threatened with loss of immediate employment and 
the total destruction of their present industrial pursuits, | respectfully 
ask that you give to this case the attention which its actual lim portance 
deserves. 

The bill before you, Senate bill No. 227, introduced on December 9, 
1885, by Mr. Sewell, has for its nominal object, as expressed in the title, 
‘‘ protection of fisheries on the Atlantic coast.” On a careful reading 
I find that it is wholly taken up with provisions for regulating one par- 
ticular branch of the sea coast fisheries, and with imposition of penalties 
sufficiently severe to secure observance of such provisions; and on a 
still more careful consideration of the import and effect of those pro- 
visions | am forced to the conclusion that the bill, whatever its intent, 
does practically work destruction of the menhaden fishery. A few 
words may serve to set forth this latter fact so plainly that you will 
readily see and appreciate its full foree. 

To take menhaden in quantities available or profitable for use at fae- 
tories, purse-nets are indispensable; no other means of catching them in 
either shoal or deep water exists. A prohibition on such nets is an em- 
bargo on the business. The fish are migratory, coming northward in 
early spring and going southward in late fall, inside the Gulf Stream, 
and appareutly moving as the temperature of the water varies. An in- 
stinct of food seeking or of spawning brings them toward the coast and 
keeps them scattered in masses near the land or inside the bays, sounds, 
harbors, and estuaries indenting the shore from Maine to Florida dur- 
ing the period of their stay. While vast schools and numberless smaller 
bodies may sometimes be seen over many hundreds of miles within a 
distance of 1 or 2 miles from shore, it is rare to see any considerable 
number or large body further from land than this distance of 1 to 2 
miles. The great bulk, fully nine-tenths or more, of these fish annually 
rendered at factories are caught in purse-nets, either inside of head- 
lands or in the open ocean within a mile from shore. No factory does, 
or ever did, get enough fish taken in the outer ocean over a mile from 
shore to keep it running for a week. Hence, to stop the use of purse- 
nets within 2 miles from shdre means the absolute closure of the busi- 
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ness as now carried on by either steam or sailing vessels. Only a few 
open areas resorted to by the fish, such as the middle part of Long Isl- 
aud Sound, the space between Block Island and Montauk Point, [the 
wider part of Chesapeake Bay], the wider parts of the Carolina Sounds, 
etc., would be left available for the fishery, and even if it were practi- 
cable for vessels while fishing to recognize and respect the 2 mile limit, 
it would be utterly futile to try to get in such limited spaces fish enough 
to make the business pay expenses. 

It is therefore the language of soberness and truth to Say that the 
passage of the bill wonld compel the immediate stoppage of the men- 
haden fishery—an industry which takes out of the teeming sea a material 
otherwise waste and valueless and trom it makes articles so useful to 
mankind that their yearly production brings a cash return of millions 
of dollars. This direct and inevitable effect of the bill should be kept 
clearly in view. It does not propose mere restriction or usefal regula- 
tion—it destroys and annihilates. Under it the factories would neces- 
sarily close; the capital invested to the amount of $1,500,000 or more, 
in buildings, machinery, steamers, boats, nets, and other gear, which 
would have little or: no value for other uses, would lye practically con- 
fiscated, and the thousands of good citizens either directly employed 
in the fishery and at the factories, ov engaged in other lines of depend- 
ent industries, would be deprived of occupation in which they now earn 
honest livelihoods for themselves and their families. 

his is not rhetorical exaggeration; it is not the plea of an advocate 
amplifving his case for effect; it is a simple, truthiul, exact statement 
of the certain results attendant upon the passage of this bill. Such 
being the case, the question naturally arises, Why is sneh destructive 
legislation proposed? What necessity exists to warrant it? What 
reason can be vrivelil tor striking outoft existence so} nportant, So useful, 
and so deserving an industry? Surely; there ought to bea real and 
commanding necessity in order to justify sach an extreme exercise of 
legislative power, And if there be such a necessity it must needs be 
susceptible of proof. It must be tangible and real—something which 
can be measured and weighed in the seales of common sense and fair 
reason. What evidence that such a necessity exists has ever been 
or can be produced? I doubt not the eood faith or sincerity of those 
who inspired or who favor this sill, but [ believe them to be laboring 
hich prevent Ther seeing either the full Scope of their 
own measure or the weakness of the support on which It rests. | invite 
them to make publie the definite grounds of their demand that the 
meuhaden fishery be destroyed; and | respectfully insist that every 
member of Congress, before he gives his vote to the destruction of any 
legitimate industry, owes it as a solemn duty to himself and to his con- 
stituents, whether directly affected by the bill or not, to be sure thata 
necessity does exist so great and coutrolling as to justify such a step. 

So far as IL have been able to discover, after attentive consideration 
of this subject for years, there are but two allegations awivanced by the 
opponents of the menhaden fishery to sustain their claim that it ought 
to be legislated out of existence. This bill, therefore, may fairly be 
supposed to stand on one or other, or both, of these allegations, which 
[ hope to show you are merely allegations, unsupported by adequate 
proof. The bill assumes that to destroy the menhaden fishery would 
afford ** protection ” to other * fisheries on the Atlantic coast” This 
could ouly be possible in one of two ways, which answer to the two cen- 
tral ideas of the allegations referred to. 

(1) It is alleged that the taking of menhaden with purse nets involves 
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the capture or destruction of food fish to an extent which warrants leg- 
islative prohibition of the use of such nets. 1 answer that no single 
instance has ever been shown of any considerable number of food fish 
being caught in a purse net, excepta few large hauls of chequets or 
weakfish, which were mistaken by the fishermen for menhaden and 
were, whenever practicable, carried to the nearest market. Only afew 
such cases—less than half a dozen in a series of twenty or thirty years— 
have ever happened ; but, even if it had been a frequent occurrence, its 
effect on the supply of weakfish has not been perceptible, and so far as 
these fish are concerned no complaint ever fell under my eye. The other 
surface sea fish which are supposed to feed upon menhaden to any con- 
siderable extent, are bluefish, bonitos, Spanish mackerel, pollock, and 
striped bass. Of these five varieties of edible fish, | confidently assert 
that there never were any large number taken in purse nets. Certainly, 
there will be no dispute of this assertion as respects bonitos, Spanish 
mackerel, pollock, and striped bass. I greatly doubt if five thousand 
of either or all those fish were ever taken in these nets since their use 
began in 1852. 

The unvarying testimony of the officers and crews of the vessels, both 
sail and steam, employed in the menhaden fishery is that they do not 
take enough edible fish of all kinds to supply their own table, and this 
is not due to indifference or inattention, for the menhaden, as they are 
dumped into the vessel’s hold, are carefully watched, and all eatable fish 
are picked out. In the volumeof such testimony taken before the Sen- 
ate committee in 1882 this fact is made clearly apparent. Every officer 
or fisherman examined swore to substantially the same thing—that, 
with the few exceptions as to weakfish, they had never kuown any con- 
siderable number of edible fish to be taken in purse nets. These men 
are honest and truthful; I can personally avouch the same general 
truth. For nearly thirty vears I have resided at Greenport, where the 
menuhaden fishery is carried on to a greater extent than at any other 
port in the State of New York, and, while I have never had a penny of 
interest in the business, | have been a close observer of its various 
phases, and I have conversed with hundreds of men eugaged in the 
fishery, questioning them when there could be no possible suspicion of 
interest to bias their answers, and they have invariably told me that, 
with the exceptions noted, they had never known any considerable 
quantity of edible fish to be taken in purse nets. 

This testimony extends to the bluefish, the only edible variety about 
which there could possibly be or has ever been any serious contention, 
These fish are ravenous, swift, and wide ranging; they are essentially 
a bottom fish, the main supply now marketed being taken with hooks 
dropped in deep water, much as cod are caught; butin pursuit of food 
they rise to the surface, and then show themselves, breaking the water, 
and at a distance, especially with the sun shining on them, may be mis- 
taken for menhaden. ‘They dash in and out among a school of men- 
haden, biting and tearing, apparently more in wantonness than to grat- 
ify their appetite. Indeed, as those whose business it is to open and 
clean bluefish for the table will testify, only a small percentage will 
have in their stomachs any trace of menhaden, while nearly all will 
have the whole or the partly digested bodies of small fish swallowed 
entire, including young fish of their own species. Bluefish are provided 
by nature with strong jaws and sharp teeth; they are dangerous cus- 
tomers to have in the net, which they readily bite in holes, or, what is 
worse, weaken in places without showing the full extent of the havoc 
they have wrought. No fisherman would knowingly inclose one of 
them, and no great number are ever inclosed. 
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The fishermen do their work in the daylight, and are rarely deceived 
in the character of the fish they undertake to inclose. When making 
a set, if on coming close to a supposed school of menhaden they find 
that the fish are wholiy or principally weakfish, mackerel, or bluefish, 
they give up the pursuit and return to their vessel. Their business is 
exclusively the taking of menhaden for rendering at factories, and they 
avoid as far as possible the capture of any other species. Occasion- 
aliy a few bluefish get wedged in among the menhacen so that they 
do not reach the net to bite their way out, and they find a fitting finale 
in the fishermeu’s mess. 

It is emphatically true of bluefish,as it is true of bonitos, Spanish 
mackerel, pollock, and striped bass, that the menhaden fishermen do 
not and never did take au) considerable number in their nets. And as 
to such bottom fish as cod, hake, flounders, flat-fish, porgies, or seup, 
sheepshead, sea bass, tautog, etc., which might feed on menhaden when 
they have a chance, it is enous’ to say that they are wholly outside 
the limits of this inquiry, since parse-nets, except when drawp in some 
very shoal waters, do not.reach these fish; in fact there is no pretense 
that purse-nets affect the supply of these bottom fish, and there could 
not well be any such pretense, because it is precluded by the very opera- 
tion of pursing the net, which lifts its lower line and draws it up over 
and away from the bottom fish, tons of which might lie inclosed within 
the circuit of the net without a single fish being caught. 

(2) Proof failing on the first allegation, there remains the second, 
which is, that the operation of the menhaden fishery, especially since 
steamers have come into use, tends to diminish the chief supply of food 
for edible species by reducing the quantity available to their need and 
by scattering it over larger areas, thus driving away from the bays, 
rivers, harbors, etc., and to greater distances in the open sea, the sev- 
eral kind of food fishes which are supposed to make of menhaden their 
regular diet. To any one acquainted with the facts as they historically 
have been and as they actually are, it is not easy to treat this theory 
soberly, so untenable, if not absurd, does it appear, yet it is undoubt- 
edly held with firm faith by many worthy people, and it is the main 
reliance of those who, whether they believe in it as a (heory or not, 
support this bill. It must therefore be examined and discussed, 

At the outset it should be known that this claim or hypothesis of 
what they allege to be the -ffects upon food fishes of steamers in pur- 
suit of menhaden is upheld only by those persons who are directly or 
indirectly interested in fishing with hook and line, either for local mar- 
kets and summer seacoast hotels, or to a still greater extent in the way 
of sport for themselves or for city people whom they take out in boats 
for a day’s recreation on the salt water. 

None of the fishermen engaged in the regular business of taking food 
fish for general consumption join in this outcry against the purse nets; 
they know its futility and injustice. The men who take fish in ponds, 
tykes, weirs, or other traps, which are now not only the methods most 
in vogue, but also the most effective and most scientific methods for 
supplying to city markets fresh fish in its best condition as food, at first 
when purse nets were a new contrivance, and especially when they were 
first used on narrow bays, were inclined to antagonize them; they feared 
that such nets would be ruinous to their own mode of fishing, and for 
some years they remained snspicious of the “ pesky purse netters;” but 
further experience has convinced them that there is no interference and 
no detriment to them resulting from the use of the purse nets. The 
smack fishermen, who supply the city markets with fresh cod, sea bass, 
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and even with the disputed bluefish itself, and the large number of fish- 
ermen engaged in taking mackerel, have no complaint to make against 
the menhaden fishermen except that sometimes they can’t get all the 
menhaden they want as bait with which to set their trawls or otherwise 
to allure their finny prey. 

It ought to be further recalled that the section of seacoast on which 
this alleged damage to hook-and-line fishing is claimed to result from 
the use of purse nets may be said to be practically limited to the coasts 
of New Jersey and Long Island. Elsewhere, both north and south, so 
far as I can learn, there is no serious trouble, and no complaint has been 
made public. The demand for the destruction ot the menhaden fishery 
is confined to those persons, few or many, who want to enjoy hook-and- 
line fishing along the coasts of Long Island and New Jersey, and who 
fancy they would be more sure of a day’s successtul sport or catch if 
the bays, rivers, harbors, and the open sea for 2 miles out could be 
turned by legislation into a fish preserve from which the obnoxious 
steamers and the terrible purse nets should be rigidly excluded, 

Admitting that this fancy of theirs, for which no verified basis of 
fact has ever been presented, deserves serious attentioun—and it seems 
to have so far impressed the committee as to secure, at a former meet- 
ing, its partial acceptance and favor for this astonishing bill—its whole 
foundation is upset by a single established fact, which is matter of 
record, and does not admit of denial. Bluefish were not accounted of 
much commercial importance as atood fish until after 1870. For many 
years they were not seen at all on the northern seaboard, and a gener- 
ation grew up in such ignorance of the bluetish’s superior table qualities 
that when they again visited their old resorts, and some of them were 
shipped to market, they could not be sold for more than 1 or 2 cents 
per pound. 

It happens, also, that steamers as a more speedy and sure means of 
pursuing menhaden did not begin to supplant sailing vessels until after 
1870. Yet it is true—indisputably true—that since then the yearly sup- 
ply of bluefish, as well as of edible fishin general, has steadily increased 
in New York City markets, and though population has grown rapidly 
and facilities for transportation of fresh fish to distant points have mul- 
tiplied, and the use of refrigerator rooms for storage of iced fresh fish 
has taken large quantities to be kept until out of season, so that the 
demand for fresh bluefish might fairly be expected to outrun the sup- 
ply, prices have not materialy changed during recent years, 

The operations of the menhaden fishermen have extendcd, the num- 
ber of steamers has enlarged, and the aggregate cateh has increased, 
yet during this same period of ten or twelve years the bluefish have 
been caught in greater and greater numbers, and their market price, 
which is the surest criterion of relative scarcity or plenty, has fluctuated 
Within very narrow limits, averaging but little above what it was fifteen 
years ago. it thus appears, conclusively, that so far as concerns the 
question of * protection ” tothe bluetish which are sold in the main dis- 
tributing markets of the country, thereis no need of any; their number 
increases and their selling price remains at a low figure, without any 
legislation. 

It follows, that if there be need of “ protection” to any kind of * fish- 
eries on the Atlantic coast,” it must be the fishery with hook and line 
out of small boats propelled by oars or sails, either for profit or pleasure ; 
and the only kinds of fish so taken which could be affected by the men- 
haden fishery are bluefish, chequet, Spanish mackerel, bonitos, and 
striped bass. The question is pertinent, then, in what way and to what 
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extent does the pursuit of menhaden by steamers and their capture in 
purse nets affect these varieties of edible fish? 

It has already been shown that none of them feed upon menhaden 
exclusively or mainly, and that no considerable number of any one or 
of all of them was ever caught in purse nets, except on three or four 
oOce asions. 

Such being the case, the presumption must be that the asserted effect 
of the menhaden fishery upon even those fish which are chummed for 
or trolled for or otherwise caught out of small boats with hooks and 
lines can not be Important. This presumpcrion Call only be overcome by 
positive proof to the contrary. 

The advocates of the bill should be required to produce such proof 
before the least tolerance is viven to their demand for that extraordi- 
hary sort of * protection” which involves the destruction of another, a 
larger, and a far more use oe a uch of the fisheries. Have they done 
this? Has a single item of iable proof from disinterested and com- 
petent sources been laid betore ee fisheries committee, rons? to show 
that the clamor against the menhaden steamers has any solid basis? I 
ean not learn that this has been done; I can not learn that any valid 
testimony from witnesses who speak with positive certainty, and are 
entitled to full credeuce, has been submitted in sepport of this bill. 
Abundance of ideas and beliefs may have pee elicited; opinions nat- 
urally vary widely on subjects so recondite and so little understood as 
the habits and movements of fishes in the great deep. You may have 
had theories advanced or views expressed by experienced men, and 
even by scientists themselves, which a larger know ledge and more com 
plete inquiry woald disprove; in faet, on the fundamental question 
underlying this whole agitation—the question of what effect, if any, 
man’s Operations have ever had or can have on the quantity of tishin the 
sea—such leading American authorities as Professors Baird and Goode 
and Mr. Blackford began their investigations years ago with a preja- 
dice, if I um Ly SO speak, against the menhaden fishermen similar in kind 
if not in degree to the sentiment toward them held by many good people 
of New Jersey and Long Isl: bd ; but in their case continued observa- 
tion and analysis of recorded facts led them to modify their first im- 
pressions, and to coiucide with Huxley vid other naturalists, who affirm 
that nothing man can do will make any material difference with the 
coming or going , the scarcity or ple: iTV, Ol fishes in the se@a. 

The bill, I respeetfully submit, rests upon assumptions aud ignores 
facts. But even if, for argument’s sake, this asserte effect be admitted, 
it is still a legitimate inquiry whether the larger ought to give way to 
the smaller, the more valuable and more useful to the lesser, the prac- 
tical and beneficial industry to the quest of sport or pleasure. 

The foregoing discussion has, | think, demonstrated that the only 
kind of * fisheries on the Atlantic coast” which claim to need * protec- 
tion,” and in order to get it demand the destruction of the menhaden 
fishery, is that which is practically restricted to the coast of two States, 
and which employs small boats during a few months of the year for 

taking food fishes with hook and line, largely for sport. This is the 
actual extent and nature of the need for “ protection ” which, it is as- 
sumed by the bill, warrants and requires the absolute extirpation of an 
industry foremost among the maritime activities of the American peo- 
ple. Ought there to be the least hesitancy in any honorable legislator’s 
mind as to his duty in relation tosuch a bill? If the sense of right and 
justice to which I appeal were not of itself enough to enforce the con- 
clusion that this bill does not deserve any countenance or support from 
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either house of Congress, I desire to ask your further attention briefly 
to the economic aspect of this matter. 

Aside from the uses made of menhaden for food, either fresh, salted, 
or put up in oil like sardines, the principal products of the fishery, in- 
deed the only ones which concern this inquiry, are oil and scrap or 
guano. The oil as now made is a cles in, sweet, pure, and limpid article, 
largely used in the industrial and mechanic arts, and also mixed with 
other animal oils. There is no way of reaching the precise production 
of oil and scrap, because no authenticated figures covering the whole 
field of this industry have ever been reported, but a sufficiently near 
approximation can be had. 

The United States Menhaden Oil and Guanv Association was organ- 
ized in January, 1874, and its local statistical committees, in their yearly 
reports to its secretary, have included nearly or quite all the manufac- 
turers within their respective districts. From its reports for the thirteen 
years from 1873 to 1885, both inclusive, it appears that the total pro- 
duction of oil at the factories, so reported, was 31,314,156 gallons, or an 
average of 2,408,781 gallons each year; that the price of fish oil, which, 
in 1870, just preceding the introduction of steamers into the fishery, was 
60 cents a gallon, has gradually declined, until for 1885 it averaged un- 
der 30 cents a gallon; and that a fair average price for the thirteen 
years would be 40 cents, at, which figure the aggregate yield of oil was 
worth to the manufacturer $12, 525,662.40, or an average of $963,512.50 
each year. 

Beside this direct cash value of oil produced from menhaden, amount- 
ing yearly to nearly $1,000,000, the utility of the manufacture to the 
country in cheapening prices of all kinds of animal oils, and also, to a 
considerable extent, of vegetable oils, while it can not be computed with 
exactiiess, has obviously been very large. 

Further light on the importance of this product of the menhaden fish- 
ery may be had from a comparison with the importation of whale oil 
during the same period. As appears trom the tabular statemerts in 
the New Bedford Shipping List’s Annual Review of the Whale Fishery 
for 1885, it appears that during the thirteen years from 1873 to 1885, 
both inclusive, there were brought into American ports 12,708,543 gal- 
lous of whale oil, which, at the a price tor those years of 53 cents, 
would have been worth $6,735,527.79; but of this quantity there were 
exported 2,382,381 gallons, worth $1:262,661.93, leaving for domestic 
consumption a total of 10,326,162 gallons, or less than one-third the 
production of menhaden oil, and a total value of $5,472,865.86, or less 
than one-half of that of the menhaden oil made in the same period. 

The other product of the menhaden fishery, the refuse left after ex- 
pressing the oil, is called scrap, pomace, or fish guano. It was formerly 
used in the crude state, either as a fertilizer applied direct to the land 
or, to a far larger extent, it was mixed as an ingredient in the manufac- 
ture of commercial fertilizers, its large percentage of ammonia making it 
the most important aud active agent in quickening and strengthening 


the other properties which give such fertilizers value as plant food. Of 


late years most of it has been sun-dried at the factories, and thereby 
made more availabie for carriage to distances and more convenient and 
efficacious for use. It still remains the chief source of supply of ammo- 
niacal basis for commercial fertilizers, though increasing demand has 
led to partial substitution of other substances, none of whic h, however, 
have taken its place. 

From the annual reports of the above association, it appears that, re- 
ducing the erude scrap when reported to its equivalent weight in dry 
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scrap, there have been manufactured at the factories reporting to the 
association in the thirteen years from 1873 to 15385, inclusive, 610,399 
tons, or a yearly average of 46.954 tons. As it is estimated that in a 
ton of manipulated fertilizer ready for the soi! the usual proportion of 
scrap is one-quarter, it is seen that the factories in the past thirteen 
years have contributed the ammoniate for 2,441,596 tons of fertilizer, or 
at the yearly rate of 187,816 tons. As it is usually considered that in 
growing cotton, for which crop these fertilizers are largely used, 250 
pounds are needed to raise one bale, it would follow that if the fish scrap 
made on an average each year at the factories reporting to the associa- 
tion were all applied to the 1 ‘aising of cotton, it would have yielded a 
crop of 1,502,528 bales. 

A still more striking view of the immense importance to the agri- 
cultural interests of this country which the menhaden scrap or: guano 
possesses may be seen if the fact be recalled tbat since 1870 the large 
and then increasing importations of Peruvian guano, which sold at $00 
and upwards per ton and took several million dollars each year out of 
the pockets of American farmers, have been almost stopped, and its 
place in the economy of fertilizing American fields has been taken by 
the menhaden scrap. If we assume that without the scrap there would 
have been need for an equal quantity of Peruvian guano, then the 
610,399 tons of scrap would have been worth to growers of cotton, sugar- 
cane, corn, and other farm products, a sum not less than $36,623,940, or 
at the yearly average of $2,817,240. The saving, moreover, effected by 
this exchange of a foreign for a home-made guano will readily appear 
from the fact that, whereas the former sold for 360 or more per ton, the 
latter has averaged in price less than $30 per ton. 

There are other considerations which might be urged in connection 
with this branch of the sabject; but I have said enough to show con- 
clusively the great economic importance of the products of the men- 
haden tishery—an importance which runs far beyond the immediate 
cash return which they bring to their manufacturers—and I do not wish 
to weary your patience. 

I ought vot, however, to close without again reminding you that this 
bill, if enacted, would work a practical confiscation of the capital in- 
vested in factories, machinery, drying platforms, scrap-houses, steam- 
ers, boats, nets, and other gear employed in the business. Most of this 
material, machinery, apparatus, and vessel property is adapted to the 
particular uses for which it is designed, and would have little or no 
value for any other purpose. To forbid its use in taking and rendering 
menhaden is therefore to confiscate nearly or quite its entire present 
value to its owners, who, in prosecuting a legitimate industry, have 
expended large sums of honestly earned money. They now have con- 
siderably over $1,500,000in property which this bill would render almost 
valueless. I therefore insist, as the simplest dictate of common justice, 
that before the bill becomes law, should such a calamity be possible, 
it ought to provide for a commission to appraise and award the com- 
pensation which should be paid to tue owners of this confiseated prop- 
erty. 

Such, gentlemen, has been, to my mind, the overmastering import of 
this bill as dealing a death blow to the menhaden industry that I have 
not stopped to examime it in a merely critical sense. But a pertinent 
illustration of its rash and reckless nature is afforded in its second see- 
tion, which forbids the use of purse-nets “ or other appliances ” along 
the Atlantic coast or in any bay, river, harbor, ete., © for the capture of 
fish to be manufactured into oil or into fish guano or other fertilizing 
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material.” No matter what the nature of the fish from which oil or 


guano may be made, whether fit for food, like porpoises, or merely pre 
daceous, like sharks, they may not be taken in any purse-net “ or other 
appliance” along the entire Atlantic coast for 2 miles out to sea, where 
alone they would or conld be taken to any advantage, and are thus left 
to the undisturbed possession of the ocean, * protected” by the Amert. 


‘an f onuvrTress trom the enuferprise of American Citizens who mower Tha 
ize them tor the benefit of themselves * and the rest of mankind.” ‘Tlius 
is to be done ove OU Or more miles oO seaboard, al hough the source 
ot trouble SUD POsSea tT Hi} Sncehn erore Trea ent—fle Coeguere vel 1} 
this war WwpoOn e@eVitimate ndustrvy—is contined to abo “AihH) miles of 
coast, and is there mvth or a mere CuesSS, WILT OO SOL DUSIS OT ASCe!I 
tamed tact. Lo Stril tin wr exeimpil I Lhe WooleSaAie Tolly OL THIS Se¢ 
LIOh, 1 Ww L\ De stated tha on the coast of AMlaime last ear AnoTthel 
species of herring, locally known by the Esquimaux term, kiack, were 
found TO yield Ol wa Wa ne quantifies, and two factomes manniactured 
5O.000 vrallons or onl and YOU ms of SCranD ait 1 iit this kiaeck 
fishery, on a coast where there is no pretense and hardly a possibility 
ot interference with anv other fishe VY. IS TO De Cli iown itl its promis 
ing infaney iv order that Long Branch hotels may hope to have fresh 


? 


bluefish on their tables continuonsh id short branch railroads may 
entice fresh travelers from the interior in quest of promised sport with 
hook and line. 

Finally, with a few words in review of the main point presented in 
the bill and of the arguinent I have essaved [tO NAKe ABLUINSTI its passuge, 
l am done. 

The only kind of * fishery on the Atlantic coast” that demands any 
measure of * protection ” against the menhaden lishery has been shown 
to be fishing with hook and line in small boats going out from the 
shore, mostly in bays, rivers, and harbors, which are clearly within what 
the lawyers eall the fauces terre, and are therefore subject to State 


jurisdiction. The feeling which inspires this demand is limited toa 


narrow strip of seacoast, principally of New Jersey, and even there is 
not shared by farmers and others who do not have a direet concern in 
the use of boats, or in the business of keeping summer hotels and board- 
ing houses. 

These parties in interest, the hook and line fishermen (perhaps not 
all of them, but a majority), the hotel and boarding house keepers and 
the managers of shore lines of railway, have or claim to have become 
wnvinced that the fishing which is so great an attraction and so valu 
able an industry, has been impaired and broken up by the operations 
of the menhaden fishermen, and in order to be * protected” they ask 
Congress to pass this bill. They do not adduce any attested and estab. 
lished facts in support of their claim, but when questioned the most 
experienced fishermen on that coast offer only opinions and beliefs. 

Were the steumers fo be stopped, as this Dill would Stop them, other 
conditions remaining nnchanged, there Is no evidence whatever that 
bluefish would be any more plentiful in the waters for which protection 
isasked. Indeed, only a year ago last Angust, with all the steamers 
im fuil pursuit of menhaden, there came on the Jersey coast such a run 
of bluetish that at Sea Bright they were reported to have been sold 
at 2 cents aplece, und for a time, abour the same period last year, che 
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binetish were very plentiful on that coast, as may be seen by the fol- 
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lowing item clipped from Long Branch correspondence of the New York 
Times, under date of September 5: 


Biuetishing is most excellent now. The fishing banks off the Branch are daily cov- 
ered with craft of all kinds, and the water is rippled in hundreds of spots by swiftly 
moving shoa:s of fish Many of the youbg men Who al al y their time at the 
Branch go out through the surf with the fishermen and make fine haals 


On the other hand, the greatest naturalists of the age, who have spent 
years in patient investigation of the habits of fish and in study of the 
histor ot thelr movements wherever recorded in the annals of the world, 
are fully satisfied that man 1s powerless to make any realor isting im- 
lies of fish in the sea, and that periods of 


reiative scarcely ol plenty prove nothin: is to causes that have pro- 
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pression upon the great vo 


auced those eilecta, 


4 . ’ . -_™ 
Lppearances and disuppearances qT parcvictl iP SPECIES of sea nso on 


CeEeTTALN COASLS LAVe repeatedly been nofed in LISTO \, alla within the pres- 
ent century mackerel and bluefish have ieft the shores where they had 
be ih abu miant, and nave revtuar ied ln numvers as great as before or 
greater; and these occurrences took piace long before the menhaden 


Hsbery bad veer begun, Moreover, the number of menhaden yearly 
manufactured into oil and SCra}), great as the livures appear, are but a 
flea-bite compared with the number annually consumed by predatory 
fish, birds, and sea reptiles. In the past thirteen years of recorded sta- 
tistics the average number rendered at factories was 567,423,000; but 
Baird estimates the total consumption of menhaden in a year by their 
natural enemies to be turee thousand millions of millions; so, if the av- 
erage humber taken by man were to be doubled, it still would be only 
as one in three thousand millions of those annually destroyed, to say 
nothing of the still greater numbers who survive. 

Even if it be conceded that there is a real and not a merely apparent 
decrease in the number of food-fish along the coasts of Long Long and 
New Jersey at the present time as contrasted with fifteen or twenty 
years ago, if, while the market supply of these fish has more than kept 
pace with the increased demand, there is a perceptible falling off in the 
catch at any given point on those coasts, [ still ask, in the light of the 
authentic facts and figures presented and of the deliberate judgment of 
such eminent scientists as Huxley, Tyndail, Baird, and Goode, is it not 
a violent and wholly unsustained assumption to allege that the steamers 
or the purse-nets used in catching menhaden have or can have anything 
to do with diminishing the supply of fish which are not caught in purse- 
nets and which do not need menhaden as food, or, of they do, have them 
in abundance and more widely seattered as a result of their pursuit by 
steamers. And I again ask,ought legislation of sosweeping and disas- 
trous a character as this bill prescribes to be based on mere assump- 
tions, without any fixed foundation of clearly established fact. 

Senator SEWELL, I should like to ask Mr. Reeves a question, Are 
you engaged iu this business yourself or do you appear as counsel ? 

Mr. REEVES. As I said, I am not alawyer. I am not the paid advo- 
cate or attorney of the menhaden fishery, which | come here in part to 
represent. I wish it distinctly understood that I came here impelled 
solely by regard for the wefare of the community among which | live, 
which community (the village of Greenport) is more largely affected by 
this bill than any other community in the State of New York, or per- 
haps any other of equal size in the country. Oneof its main industries, 
perhaps the leading industry of that village, is the menhacten fishery, 
which is conducted by citizens having factories at distances of 10 or 10 
wiles away. 
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Senator SEWELL. Associated companies ? 

Mr. REEVES. Some of them are and some are individuals. There are 
some twelve or fifteen of them, but the number in practical operation 
last year, I think, was eleven or twelve. 

Senator DAWES. You stated in the beginning that you had no interest 
in it. 

Mr. REEVES. None whatever. I have never had a penny of interest 
in the matter; | have simply been a looker-on My only interest is be- 
cause | reside in a community that is so largely engaged in the busi- 
Hess, and naturaliy | have listened to whatever was going on and have 
learned what there was to be known aboutit. | have nota knowledge 
of the practical details which gentlemen who are with ine have, and, 
of course can not answer questions of that nature; but any question 
which relates to this inquiry under the terms of the bill | have endeav- 
ored to set forth. 

The CHAIRMAN. You spoke of millions of doilars being invested in 
these factories. 

Mr. REEVES. A million and a half is the estimated amount, I think, 

The CHAIRMAN. You spoke generally of millions of doliars along the 
coast. I have no doubt there are millions, but have you any idea of how 
many millions ? 

Mr. REEVES. | said a million and a half, judging from the returns 
made by the Menhaden Oil and Guano Association, from whose reports 
I have obtained most of my statistical information. As reported in 
January last, the amount then invested was $1,400,000; but there was 
a considerable amount of property not employed in the fishery during 
the year—factoriés not in use. Probably there are $300,000, $400,000, 
or $500,000 not included in this report. 

The CHAIRMAN. Do you know how many factories there are ? 

Mr, REEVES. | have not the statistics of them with me. Some of 
the gentlemen, I presume, have. One gentleman says fifty-odd fac- 
tories on the Chesapeake Bay, and about one-third were used last sum- 
mer. 

Senator RANSOM. I do not mean to be ofticious, but I see in looking 
over the very carefully written memorandum by Mr. Goode, on page 15, 
it is said : 

In 1878 the menhaden oi] and guano industry employed capital to the amount of 
2,350,000, 

It goes on and states the number of men and vessels employed and 
the fish consumed, and then concludes: 

The value of the menhaden fishery for this year being $1,658,000. 

Mr. D. T. Courcn. There are between 34,000,000 and $5,000,000 in- 
vested, but the returns reduce it to about 25 per cent. on the dollar prac- 
tically. 

REMONSTRANCE OF PERSONS INTERESTED. 


Senator ALDRICH presented to following memorial : 


To the honorable Committee on Fisheries of the United States Senate : 

GENTLEMEN: The undersigned, manufacturers of menhaden fish oil and fish guano 
and dealers in the same, and others interested in the industry, do most earnestly and 
respectinily protest against the passage of the bill known as the Sewell fishery bill, 
which we believe to be unjust in its provisions, inimical to an important industry 
which the passuge of the bill would practically extinguish, entailing serious losses 
on those engaged therein, while it would subserve no good purpose and prove benefi- 
cial to no industry. We believe the bill to have been prompted through a misappre- 
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hension, and therefore respectfully ask that you make a thorough investigation of 
the facts, believing that such action on your part will convince you that the bill is 
unjust, and should not become a law. 
Stearns & Company, by Oscar H. Stearns. 
P, White’s Sons. 
Swan & Finch, 151 Maiden lane. 
Heller, Hirsh & Co., 164 Front street. 
Geo, E. & F. W. White, 159 Front street. New York. 
The Mapes Formula and Peruvian Guano Co., by Edward Z. Lane, 
treasurer, L158 Front street. 
Geo. Kb. Forester (absolutely opposed to the bill) 169 Front street. 
EK. Frank Coe and Julian D. Fairebild, 16 Burling Slip. 
Alfred 8S. Maleomson, 172 Pearl street. 
H. F.S. Chambers, 31 Pine street. 
G. T. P, Chambers & Co., 81 Pine street. 
(reorge Lowe, 145 Maiden lane. 
b. F. Eaton, East Lyme court, 
Wakeman & Fiegs, 143 Front street. 
Thos. G. Hunt, 137 Front street. 
James F. Shay, 18 Fletcher street. 
Edwin Swain, 132 Front street. 
Nehemiah B, Cook, 148 Front street. 
Jasper Pryor, 143 Front street, New York City. 
George Delano’s Sons, 140 Front street. 
Geo. Leonard, 141 Maiden lane, 
Louis C. d’ Homergue, 35 Murray street, New York, 
A. L. Knight, 7 Ferry street, New York City. 
L. R. Welles & Co., 14 and 16 Vandewater street. 
J.J. Austin, 159 Front street. 
Edwin W. Adams & Co., 114 Wall street. 
Fidelity Manufacturing Company, Philadelphia, Pa., E. N. Jenkins, 
secretary. 
T. M. Ware & Co., Boston. 
Geo. H. Leonard & Co., Boston. 
Be 1). Loftus W Co . Boston. 
Meriam & Morgan Pft. Company, Boston, per Frank L. Young, 
manayer. 
Joshua G. Nickerson, Boston. 
H. B. March, Boston. 
Nathan F. Carruth & Co., Boston. 
Henry D. Wilder & Co., Boston, 
Atlantic Fertilizer Company, Boston. 
A. B. Johnson, Boston. 
Elijah Bent, Boston. 
Underhay & Co., Boston. 
Waite, Williams & Co. 
H. L. Macomber & Co, 
C. A. Whittemore & Co., Boston. 
J. A. Tucker & Co. 
H. W. Loveland, Boston. 
A. B. Perry & Co, 
Bowker Fertilizer Company, by W. H. Bowker, president. 
Benj. Bickerman, 
George B. Nichols. 
Herman Smith. 
Adams & Harrington. 
Thomas E. Proctor. 
John B. Alley & Co. 
George F. Putnam. 
James Houston & Co. 
Arey, Maddock & Locke. 
Bradley Fertilizer Company, by Rob. T. Bradley, treasurer. 
Cochrane Chemical Company, by Hugh Cochrane, vice president. 
Geo. J. Furr & Co, 
E. & J. 58. Bent. 
Loring & Avery. 
Geo. A. Hull & Co. 
Winston & Co. 
A, W. Dodel & Co. 
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STATEMENT OF JAMES E. OTIS. 


JAMES E. OTIs (of New Jersey). Mr. Chairman, I live on what you 
may call the largest bay there is in New Jersey, outside of the Delaware 
Bay, and where there are supposed to be a great many bluefish caught. 
It is the Great Bay, in the counties of Atlantic, Burlington, and Ucean, 
New Jersey. 

In regard to the food fishermen, [ would say that we have watering 
places there on the beach where a great many people from the cities 
go, and while there cateh fish and go gunning. It is advertised as being 
the greatest place in the known world for that business by the railroad 
people. At certain periods of the season there are large quantities ot 
good fish there, and at that time we catch all we want and more, too. 
At other periods we do not catch any. The fishermen are asked what 
is the cause of it; they give the most ready excuse that comes to their 
mind, and say the menhaden fishermen have caught them all up. 

The CHAIRMAN. Has this been the case for the last fifty years at 
irregular intervals ? 

Mr. Otis. I do not remember as long as that; about twelve years | 
am speaking of. I know of that. 

The CHAIRMAN. but these intervals have existed ? 

Mr. Otis. Yes, sir; it is the same way with the menhaden outside. 
We have been six weeks without seeing any, and then they would strike 
in and jam up the whole water way. 

Senator DAWES. What is the interest that is promoted by this bill? 

Mr. Oris. I do not think there is any in my section of the State. 

Senator DAWEs. There inust be some interest promoted by it or the 
bill would not come in. 

Mr. Oris. That is about a fair statement. These amateur fishermen 
when there are no fish there ask the men whotake them out what is the 
cause of their not catching any fish, and they say, ‘* I'he menhaden fish- 
ermen have caught them all up.” 

Senator DAWES. What is your opinion about that? 

Mr. OTIs. My opinion is that when there is a run of'fish they get all 
they want and more, too; but when there are none nobody can get any. 

Senator DAWES. What is the effect of taking menhaden by those em- 
ployed in taking them for fertilizing purposes? What effect has that 
upon fishing within the 5-mile limit ? 

Mr. Otis. The menhaden and most of our fish we catch within a mile 
of the shore. 

Senator DAWES. What is your opinion about its depriving food-tish 
of their food ? 

Mr. OTts. I do not think it has anything to do with it at all. 

Senator DAWES. Do you mean to say that in your opinion the cateh- 
ing of the menhaden as it is carried on now does not affect fishing with 
w line within 3 miles? 

Mr. Oris. No, sir; most of the fishing we have with us with hook 
and line is not outside but inside in the bay. 

Senator DAWEs. Within 3 miles ? 

Mr. OTts. The bays are inland—inside waters. 

Senator DAWEs. Are the menhaden taken inside? 

Mr. OTIs. No. 

Senator DaweEs. Then, if this bill should prohibit the fishing for 
menhaden within 3 miles, what harm would it do to the menhaden fish- 
ing? 

‘Mr. Otis. It would kill the business. 
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Senator DawEs’ How would it if you do not take them within 3 
miles ? 

Mr. WHARTON. The State law of the State of New Jersey forbids 
such fishing within the bays. It does not undertake to say anything 
about the fishing outside the coast line, but within the bays it is pro- 
hibited. 

Senator DAWEs. Does it prohibit all fishing? 

Mr. WHARTON. It prohibits all menhaden fishing within the bays. 
Almost all the menhaden fishing is done where Mr. Otis says—outside, 
of course, because they are not allowed to fish inside; but nine-tenths 
of the fish caught in New Jersey are caught between the shore and the 
3-mile limit. 

Mr. Orts. Caught within a mile of the beach. 

Senator DAwsEs. Then, you mean to say that this bill would prevent 
the catching of menhaden as it is now earried on? 

Mr. Orts. Yes, sir; it would kill the business. The bill, as I under- 
stand, makes aline. We would suppose that a man would pretty nearly 
co through a 9-inch mesh if he was not too large. The menhaden are 
small fish. 

Senator DAWES. What is the size of the mesh that menhaden are 
taken with? 

Mr. Otts. Two inches, or a little more. 

Senator DAawess. This bill absolutely prohibits menhaden fishing 
within the limits prescribed in the bill; and that prohibition you say 
would have the effect to kill the business? 

Mr. Orts. Yes, sir; it would kill the business. 

The CHAIRMAN. Whom is this bill intended to benefit? 

Mr. Orts. That is what we should like to find out. I have talked 
with the people along that shore, and I can find but very few who know 
anything about the bill. 

Senator DAWEs. Are you acquainted with the fishermen on the shore 
who contribute to the supply of the New York market? 

Mr. Otts. No, sir. 

Senator DAWES. You do not know where they get their fish ? 

Mr. OTis. No. 

Senator DAWEs. Do you know where the men get their fish wuao fish 
with a line and carry the fish to the market of New York and other 
markets ? 

Mr. Orts. They get them in those inland waters that I mentioned. 

Senator DAWEs. Are they in favor of this bill? 

Mr. Oris. Not that | know of. , 

Senator DAWES. Are you acquainted with them ? 

Mr. Otis. Yes, sir. 

Senator DAWEs. Have you conversed with them about this? 

Mr. Oris, Yes, sir. 

Senator DAWES. What do they say? 

Mr. Oris. They are as much opposed to the bill as it stands now as 
we are, for this reason: As I said before, these amateur fishermen go 
out and if there do not happen to be fish there so that they do not catch 
any, they ask the reason, and the boatmen tell them the menhaden fish- 
ermen have caught them all up. That has been the cry, and now they 
say this bill has been introduced with, perhaps, a possibility of its be- 
coming a law, and they are as much worried about it as the menhaden 
fishermen, because they say if it does become a law here are three hun- 
dred men in the county of Burlington that rely on menhaden fishin 
for a livelihood who will go right in and go to fishing with hooks a 
lines and compete with them and take their living away from them. 
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STATEMENT OF C. H. PARSONS (OF GLOUCESTER, MASS.). 


Mr. Parsons. Mr. Chairman, I come from a big fishing town, and I 
believe there were some people last week before a committee fighting a 
reciprocity treaty. I represent the oil business. I am not in the men- 
haden fishery, but i buy their product together with the codfish product. 
That is our whole business. We sell our product to the tanners and 
curriers, and such like. I claim that if this bill passes it will entirely 
obliterate the menhaden fishery and will injure the tanning interest. 
Of course, as you well know, tanners have to have oil and grease to put 
into leather, and they are always after cheap greases. The result of 
the menhaden fishery has been to keep tallow and grease down to a 
figure where the tannuers can use them and manufacture the leather to 
udvantage. If we now have this bill passed and take out of the market 
50,000 barrels of oil (for that is about the average of what the men- 
haden fishermen catch, as nearas I can estimate) it will make grease of 
all kinds go up, and tallow will go up. It is now 33 cents a pound, and 
that is the cheapest known, and other greases are in the same proportion. 

If this istaken out of the market entirely iustead of paying, as to- 
day, 35 cents a gallon for cod-oil for tanners’ use, we shall be obliged 
ts pay 50 cents and more a gallon forit. Wecan not afford to pay those 
prices. Now, this is a competition with tallow. Of course, tallow will 
not advance a great deal, because tallow now, as they are killing cattle 
for hides and meat, is increasing and the consumption of fish-oil is de- 
creasing amongst the tanners. All that will induce the tanners now 
to use fish oil, and, of course, what they use helps the fishermen so 
much, and it is used because of the cheapness of the article. 

Senator RANSOM. Will tallow or anythiug else answer the purposes 
of the tanners as fish oil does? 

Mr. PARSONS. It will. Weimport a grease from Kurope that has 
taken the place of fish oil somewhat, and cheapened the price some- 
what. 

Senator RANSOM. You import that from Europe ? 

Mr. PARSONS. Yes, sir. 

Seuator RANSOM. You have it not here? 

Mr. PARSONS. We have it not here. 

Senator KANSOM. Is it as good as the fish oil ? 

Mr. Parsons. It is. 

Senator RANsoM. Ilow many barrels of oil do you get from this 
fishery ? 

Mr. PARsonsS. I should judge, in round numbers, about 50,000, 

The CHAIRMAN. What do you mean by that ? 

Mr. Parsons. That is what the menhaden fishery produces. 

The CHAIRMAN. Altogether ? 

Mr. PARSONS. On the Jersey coast and on the Sound coast. 

The CHAIRMAN. That includes the whole coast of the United States, so 
far as you know? 

Mr. Parsons. As farasI know. Some years it may be less and some 
years more, but [ should think 50,000 barrels would be a fair estimate 
of what the product is. 

The CHAIRMAN. What is it worth a gallon ? 

Mr. Parsons. It is worth to-day 30 cents. It was bought this season 
for 25 cents. That is about the average price of the product this year— 
25 cents a gallon. It has gone up alittlenow. Furthermore, this oil is 
refined and it is largely used in the mines for burning-oil in lamps 
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Miners can not use petroleum oil of any kins in their lamps on account 
of the explosive nature of it; therefore they have to use fish oil, and it 
is refined and a large consumption is taken there. 

The CHAIRMAN, Is that the commercial name of it—fish oil? 

Mr. PARSONS. Yes, sir, fish oil; as far north as the whole fishery goes. 
I know a little something about that. I have dealt in it in the menha- 
den field; itis called “slivers.” They used years ago to sliver the fish, 
but that was before they used to press them so much for oil. They cut 
off each side of the fish—we call it a sliver—leaving the backbone in- 
tact. That we used to salt and barrel up the same as mackerel, to be 
used as bait for the cod fisheries. It is dove so yet, but not to so large 
an extent as formerly. Now they use more phosphate, and our vessels 
go to Newfoundland and get fresh herring and bring them home iced 
up, frozen, and kept in a box and then broken out and sold to the fish- 
erman for bait, fresh bait, to go on the banks fishing. At times they 
‘an not get herring from Newfoundiand, and therefore they have to re- 
sort to porgies, as we call them, which are used with menhaden for bait 
to take its place. They are largely used in that way. Therefore, if this 
bill passes it will prohibit our fishermen from getting any bait, and that 
would kill their business as far north as the shore fishing goes to get 
fish, haddock, and such like. 

The CHAIRMAN. There permit me to ask you, Mr. Parsons, what 
amount in full does this bait product amount to? 

Mr. Parsons. [t would amount toas much as they wish to use. 

The CHAIRMAN. But how many dollars in a year do you estimate it? 

Mr. Parsons. I can not tell you. 

The CHAIRMAN. What proportion of the bait do they use? 

Mr. Parsons. We have sold ours when we had to salt them and 
sliver them as high as from eight to ten thousand barrels a year. I 
suppose in Gloucester there have been used as high as five thousand 
barrels a year of menhaden. 

The CHAIRMAN. At how much a barrel ? 

Mr. PARSONS. We used to get from $4 to 87 a barrel for the bait. 

The CHAIRMAN. But you do not know the aggregate? 

Mr. PARSONS. No; to-day I should judge fresh bait would be 
worth—— 

The CHAIRMAN. But the aggregate amount ? 

Mr. Parsons. | do not know. 

Mr. D. K. Courcu. A half million dollars at least, | suppose, is ex- 
pended for bait. 

Mr. PARSONS. These vessels go to George’s fishing there, and they 
get the largest supply of codfish for the Boston, New York, Philadel- 
phia, and Chicago markets Something like 100 sail go from Boston. 
About half of these belong to Gloucester and about a third to a quar- 
ter or more belong to Boston, called the Irish boats, and the balance 
belong on the south shore about Provincetown. They go on George’s 
now and feel for the fish there, and they use all this fresh bait. That 
is where your markets are supplied from. They are not supplied from 
the Jersey coast or Block Island shore, for the few fish got at Block 
Island in the winter season would not supply a small village with fresh 
fish. The main supply is drawn from George’s, and they must have this 
fresh bait to fish with. 

I cannot see for the life of me that the menhaden fishery injures any 
food fishes at all. It is rather a benefitto them. Certainly in our busi- 
ness it would be a great detriment to us to have the menladen taken off 
the market. We could not carry on our business and be confined to the 
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ports of Gloucester and Provincetown. That is the only source we have 
to buy our oil in. Weshould have to buy then, of course, nothing but 
the cod oil of the provinces. If the bill passes andthe duty is kept on 
oil it takes that market out of us. The duty there is 25 per cent. ad 
ralorem, and that amounts to about 10 cents a gallon, and we can not 
furnish them oil down there and make a profit. Therefore it is very 
essential that this fishing should go on as it is, and that the tanners 
should have their oils and greases as reasonable as possible. 

Senator SEWELL. Are you engaged in menhaden fishing? 

Mr. PARSONS. No, sir; [am engaged in the oil business, and have 
been for twenty years, buying the oil produet of the cod fishery and 
the menhaden-fishery. : 

Senator SEWELL. Are you familiar with the oil product of the men- 
haden fishery ? 

Mr. PARSONS. lam familiar only in this way, that I have visited their 
factories time and time again, and am acquainted with the oil. 

Senator SEWELL. Will you give us the locations of the factories north 
and south along the coast where they are? 

Mr. PARsons. I can not give the exact localities of them.« I have 
followed: them on Long Island, at Green Point, Barren Island, Fire 
Island, and at Tiverton, in Rhode Island. 

Senator SEWELL. They run from Rhode Island to Cape Henry ? 

Mr. PARSONS. Yes, sir. 

Senator RANSOM. And below Cape Henry ? 

Mr. PARSONS. | never saw them below Cape Henry. 

Senator SEWELL. Do you know the proportion of menhaden caught 
between Sandy Hook and Cape May ? 

Mr. PARsons. No, sir. I can tell you better how much oil they 
catch ; I do not figure on how much fish they catch. We figure on how 
many barrels of oil come to market. I can tell you how many barrels 
of oil are on the market to-day, and how many are held by manufac- 
turers, and how much by dealers. 

Senator SEWELL. Can you say whether the fish caught between 
Sandy Hook and Cape May are used for bait? 

Mr. PARSONS. Yes, sir. Our Gloucester people have bought them 
down at Tiverton and at Block Island. They have gone there and 
waited a week to get the fish for bait to go on the George’s fishing 
grounds. 

Senator SEWELL. Menhaden that have been caught on the New Jer- 
sey coast ? 

Mr. PARsons. On the New Jersey coast; they have been caught 
there and brought up that way. 

Senator SEWELL. In a condition for bait after being caught in sum- 
mer on the New Jersey coast ? 

Mr. Parsons. If they have not been caught more than twelve hours 
they would be fit for bait, butif caught twenty-four or forty eight hours 
they would not be, and they are hardly fit for oil then. 

Senator SEWELL. Do the fleet that fish on the Jersey coast and ren- 
dezvous north of Long Island take their products north ? 

Mr. Parsons. I can not say. The factories located on the Jersey 
coast would not carry their products north of the Jersey coast to press 
out oil, but the factories located at Tiverton and those on Long Island 
would go south for the fish and would bring them to their factories to 
be pressed. 
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STATEMENT OF J. S. JOHNSON, OF BALTIMORE, MD. 


Mr. JOHNSON. Mr. Chairman, I am engaged partially in the twine- 
netting business. That is only affected.so far as the labor engaged in 
producing it is supplied by the materials obtained from the menhaden 
fishery. This bill would bring about the destruction of that great in- 
terest, and so affect the labor employed in the production of the ma- 
terial used for the nets. I have no statistics to show how many are 
employed in it, but 90 per cent. at least of the labor that is employed 
in the production of these nets and twine is that of women. My ex- 
perience with them has been that it is the most patient and reliable 
labor we can get. They are principally girls, some of whom have 
others dependent on them. I do not know exactly how many are em- 
ployed. There are probably between 500 and 1,000. 

The CHAIRMAN. Seven or eight factories ? 

Mr. JOHNSON. There are seven oreight factories producing twine in 
the country. The menhaden fishery does not embrace the whole busi- 
ness of the factories, but it probably amounts to about one-half. The 
eastern men—the Gloucester and Boston men—probably use more of it 
than the others do. The labor on the other nettiug is about 90 per cent. 
of it women, and women who are dependent on their labor for support, 
and it is a class of labor that has no trades’ unions and go on no strikes, 
They are reliable, and they are docked forevery hour they lose. They 
work patiently for four to six dollars a week, ten hours a day, They 
will be affected, of course, if the destruetion of this interest is brought 
about. 

Senator DAWEs. Can you state how much of the menhaden product 
in a vear is used in the twine-netting business? 

Mr. JOHNSON. I should think one-half comes from the menhaden 
fishery. 

Senator DAWES. How much is the aggregate valne? 

Mr. JOHNSON. | have no means of telling. Ihave not considered the 
subject. 


STATEMENT OF N. M. JURNEY. 


N. M. JURNEY (of North Carolina) appeared. 


Senator RANSOM. Mr. Jurney is here representing this interest in 
North Carolina: and we have also Mr. Chadwick here, who is one of 
the menhaden fishermen himself. 

Mr. JURNEY. Perhaps I can give my information better by being asked 
as to the points you want to inquire about in connection with the va- 
rious topics involved. 

Senator RANSOM. Will you state the value of the menhaden fisheries 
in Carteret County. N. C., and that vicinity ? 

Representative SKINNER. There are few menhaden fisheries in North 
Carolina outside of Carteret County. 

Mr. JURNEY. I suppose there are tifty to seventy-five boats employed 
in the business in Carteret County. Some of these boats are small, but 
many are quite large. 

Senator RANsoM. How many people are engaged in the fishery ? 

Mr. JURNEY. Over 500. 

Senator Ransom. What is the amount of capital employed ? 

Mr. JuRNEY. I should think at least $75,000. There are at least 200 
families or more who are looking to this industry alone for a livelihood. 
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The poor people who live along the coast where they do not have very 
good soil to cultivate look to the water as a means of support, and they 
have invested everything that they can raise for small boats and seine 
nets, and they areemployed by Mr. Chadwick and Mr. Jones, his part- 
ner, and by Dye Brothers, and they catch these fish and sell them, and 
support their families very well in that way. 

Senator RANSoM. Do they make oil and guano there too from the 
fish ? 

Mr. JURNEY. Yes, sir; these factories manufacture the menhaden 
into oil and fish scrap. 

Senator RANsoM. There is a great deal of other fishing going on 
there. That is a great fish country ? 

Mr. JURNEY. Yes, sir. 

Senator RANsoM. In your judgment and the judgmentof the people 
there, has this menhaden fishing interfered at all with theother fishing ? 

Mr. JURNEY. Not in the least. I have lived there six years myself, 
and the last four years without interruption, and I have no special in- 
terest in this matter. I am a minister of the Methodist Chureh, but I 
am very fond of fishing, and I should know if there was any objection 
to this menhaden fishing from any quarter whatever as a meaus of 
breaking up the sportsmen, for I belong tothat class myself ina cer- 
tain way. [| built a boat myself for that purpose, and | will warrant 
that I have caught more fish trolling in North Carolina than any man 
in the State; and there have been more bluefish and more mackerel 
running there on the coast when there have been more of the menhaden. 
I have gone out there at times,and when the menhaden were more 
plentiful, and caught with a hook and line as high as 388 bluefish, aver- 
aging 2 pounds apiece. 

Senator RANSOM. In that connection, let me ask Mr. Chadwick one 
question, because he is engaged in the business. 

Mr. Chadwick, you have seen these menhaden caught in the nets. 
Will you give this committee some idea of the number of eatable fish 
that are taken up when you catch the mendaden ? 

Mr. JURNEY. Just let me finish and then let him come in. In all 
the catch of the menhaden there I do not know that I have ever heard 
any of the fishermen say that they have caught 40 fish that would 
be a palatable fish at all to eat. 

Senator DAWES. Were the menhaden taken within 3 miles of the 
shore ? 

Mr. JURNEY. Oh, yes; within half a mile. It would annihilate the 
business entirely to prohibit such fishing within 3 miles of the shore. 
They might as well give up and go home. It means confiscation to all 
the property and turning loose three hundred people with no employ- 
ment at all. 

Senator SEWELL. Have you any personal knowledge of that fact ? 

Mr. JURNEY. I have. I know every man personally who is engaged 
in the fishery there. 

Senator SEWELL. You do not find any fish outside the 3-mile limit? 

Mr. JURNEY. I have never known a single catch beyond 2 miles 
of the coast. 

Senator SEWELL. You stated to the committee that you caught more 
bluefish when the menhaden were on the coast than at other times ? 

Mr. JURNEY. I say that year before last, during the immense run of 
the menhaden, there were more bluefish and mackerel than at other 
times. 
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Senator SEWELL. Is it not true generally that the bluefish and the 
mackerel follow the menhaden ? 

Mr. JURNEY. I do not know that it is. 

Senator SEWELL. Do you not know that they subsist on menhaden? 

Mr. JURNEY. No, sir; [have no knowledge of it in the world. I have 
caught bluefish of excessive size, and I know they feed upon small fish. 
Il have never yet found ina bluefish or mackerel any menhaden, and 
we have never known that any kind of fish feed upon them except the 
sharks; and there has never been the slightest complaint from any 
other fishing interest in North Carolina, and we have just as much there 
of the various kinds as you have anywhere. There has not been the 
slightest complaint from any enterprise there. Many sportsmen go 
down there. We have a watering place there, and a uotel that will ae- 
commodate a thousand guests, and three or four more that I suppose 
could take care of three thousand people. Quite a number of people 
from all the South and North come there. | tbink it is one of the finest 
places to troll on all the Atlantic coast, and there has never been the 
slightest complaint made from any source whatever about the menhaden 
fishery that ever I have heard; but to the people in that country, and 
especially the poorer class of people, who are looking to this interest for 
a livelihood and a support, this measure would be just the confiscation 
of everything. 

Senator SEWELL. Do any northern people go down there to fish ? 

Mr. JURNEY. It is purely local. Opposite Beaufort and Morehead 
City we Mave as many as five whale fisheries, all of them full of men 
who have bought their guns to shoot bombs, and have lances and all 
the accoutrements necessary for the capture of whales, and if this Dill 
passes it will destroy all their interest. The bill speaks of the “‘ capture 
of fish to be manutactured into oil.” 

Senator RANSoM. Have you not written an article on the menhaden ? 

Mr. JURNEY. Yes, sir. 

Senator RANSOM. If you can get a copy of that article, will you send 
it to the chairman of the committee? 

Mr. JURNEY. If I can get a copy this evening and send it, I will 
<lO 80. 

Senator SEWELL. The bill is amended to allow 9-inch nets to be used. 

Senator DAWEs. They do not catch whales in nets? 

Mr. JURNEY. It applies to any kind of fish caught for oil. 

Senator SEWELL. It only prohibits fishing by nets. 

Senator DAwEs. There is a provision here that you can fish for any 
fish that will not go through a 9%-inch net. 

Mr. JURNEY. I did not notice that particularly. 

Senator Dawes. That is, you may fish with a net of that size. It 
does not permit you to fish by other means, does it? 

Senator SEWELL. It was never intended to prohibit the catching of 
large fish by any other means, 

Mr. JURNEY. But the expression “ or other appliances upon the high 
seas within 2 wiles of the Atlantic coast, or in any arm of the sea, river,” 
etc., I did not understand. 


STATEMENT OF REPRESENTATIVE SKINNER. 


Representative THomas G. SKINNER (of North Carolina) appeared. 
Senator Khansom. Mr. Skinner represents a district in which there is 
a great deal of fishing. It is the great fishing part of this continent, 
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if I may say so—the Pamlico and Albemarle Sounds and the eastern 
part of North Carolina. I would be glad to have Mr. Skinner state 
whether there is, on the part of other fishermen, the shad fishermen, 
the rock fishermen, the bluefish fiishermen, or the bass fishermen, any 
opposition whatever to the menhaden industry. 

itepresentative SKINNER. I represent nearly all the water of North 
Carolina. I think if this bill were put to a vote in my district it would 
not get a single vote. There is some little objection to purse-net fish- 
ing in my State, but none to purse-net fishing for menhaden. The only 
objection we have to purse-net fishing is to purse net fishing iu our in- 
land waters for bass. We think that has a tendency to break up the 
breed. 

I wish to say in connection with what some other gentlemen have 
submitted, that | have been a fisherman almost from my infancy; my 
father was a fisherman, and I was almost born on a fishing beach. My 
people have been always largely engaged in the shad and herring fish- 
ery. We catch in our district on the Albemarle Sound larger catches 
of shad and herring, I believe, than in any other part of North America; 
and it has always been the custom, at least we have always noticed that 
it has been the habit, of those fish to go and come. Sometimes for four or 
five years there will be a very small catch of herring, and then will come 
a tremendous glut of herring without any possible known cause. I re- 
member in 1855, almost as far back as I can remember, that when there 
had been no menhaden fishing, when there never had been agnenhaden 
caught in North Carolina, there came an immense glut of menhaden. 
They came all through our sounds. The other fish left. There was the 
smallest catch of herring that year and for three or four years after- 
wards that had ever been in North Carolina, but there was an immense 
glut of menhaden all through our sounds. They were not caught then, 
and were not caught for many years afterwards to be used for oil and 
scrap; but both since and before the menhaden have been caught for 
scrap they have come and gone, the shad have come and gone, the her- 
ring have come and gone, and allsorts of fish. The bluefish more espe- 
cially have come and gone without any ostensible cause, no cause that 
we could find out. It certainly has not been affected by the menhaden 
fishing in our district. 

I want to say, too, that I have seen the menhaden fish caught, not to 
a very great extent, because the part of the district | live in.is not en- 
gaged in it much, but I have seen drafts of them come, and | never 
saw at any one time many edible fish caught in a draft of menhaden. 
I do not believe that they associate together. Ido uot believe there 
is any fish on our coast that live upon the menhaden as food. Now and 
then they may cut them up. I have seen bluefish in a gang of men- 
haden cutting them up, and yon would think they were eating them, 
but I do not think they eat any of them. I have seen fifty or a hun- 
dred people fish with a troll-line, and bave seen the fish cut open, but 
I have never seen a menhaden inside a bluefish. I have seen as many 
as five thousand large bluefish, weighing from 10 to 28 pounds, caught 
on our coast, and I have seen them cut up, and when menhaden, 
were all around them, and I have neverseen a single menhaden come 
out of them. i do not believe they eat menhaden. 

I want to say that in another part of my district establishments were 
put up the year before last and last year, and there is beiag more cap- 
ital invested in it vow at one pointin my district, and fisheries fur por- 
poises have been commenced, and this bill would annihilate that busi- 
ness also. 


+. 
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Senator SEWELL. It has been amended to cover that. 
Representative SKINNER. The passage of this bill would throw out 
of employment many men in my district. 


STATEMENT OF W. S. CHADWICK. 


W.S. CHapwick (of North Carolina) appeared. 

Senator RANSOM. Mr. Chadwick, how many eatable fish have you 
seen come up when you have taken large hauls of menhaden? 

Mr. CHADWICK, Very few; sometimes none. Sometimes we may get 
a peck or a half bushel in a haul of three or four hundred thousand, 
Asa rule we never get any amount 

Senator DAWES. What kina of eatable fish ¢ 

Mr. CHADWICK. We get a perch sometimes, and what you call weak- 
fish; we call it trout. Sometimes we get a trout; sometimes we may 
get a little tailor. 

Senator RANSOM. Mr. Chadwick, do you represent those engaged in 
catching fish for food as well as those who catch menhaden ? 
Mr. CHADWICK. I do. 
Senator RANSOM. You are in both businesses ? 
Mr. CHADWICK. Yes, sir. 
Senator Ransom. Have you any idea where the menhaden spawn? 
Mr. CHADWICK. I| have not. 


STATEMENTS OF N. B, CHURCH, OF TIVERTON, R. 1. 


Mr. N. B. Courcnu, Mr. Chairman, 1 ama practical fisherman. I be- 
long to Rhode Island, and am familiar with all parts of the coast. lam 
engaged in the menhaden fishery. 

Mr. D. T. CourcH. How is itonthe Jersey coast? Do the hook-and- 
line fishermen come to you ; 

Mr. N. B. CourcH. When we are there we always see the boats of 
the food fishermen. There were alongside of our steamer this fall as 
many as twenty boats at once. I asked them about this bill, and they 
said they were all opposed to it. 

I have no general statement to make in regard to this fishing. Ihave 
engaged in the fishing for twenty-five years from the coast of Maine to 
the coast of South Carolina, and if there is any question you desire to 
ask in regard to it | can answer it. 

Senator SEWELL. I should like to know what proportion of the fish 
caught on the New Jersey coast is caught within the 3-mile line, 

Mr. N.B.CuurcH., I should say, roughly, ninety-nine one hundredths. 
Probably it would not be quite as much as that, but nearly. 

Senator SEWELL. What proportion of the catch of the whole fleet is 
on the New Jersey coast now, taking last year ? 

Mr. N. B. Courcu. The last year was very unfavorable on the New 
Jersey coast. The catch was very small. I think on the lst of August 
or thereabouts the fish came from the south part of the New Jersey 
coast and went on to the New York coast. I do not think that during 
the months of August and September there were 5,000 barrels caught 
on the coast of New Jersey. 

Senator SEWELL. How many steam vessels are engaged in the busi- 
ness ? 

Mr. N. B. Courcn. I think seventy or eighty altogether on the coast. 
i do not know exactly. 
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Senator SEWELL. What is the tonnage of the vessels? 

Mr. N. B. Cuourcon. The tonnage I think runs up to the largest 
steamer, which is 125 tons. 

Senator SEWELL. What is the capacity of that vessel in fish ? 

Mr. N. B. CHURCH. She carries 2,700 barrels of fish. 

Senator SEWELL. Is that vessel ever full ? 

Mr. N. B. CourcH. I[ have filled her twice. 

Senator SEWELL. In how long? 

Mr. N. B. CourcH. In five hours. 

Senator SEWELL. What is the capacity of your net at one time for a 
haul ? 

Mr. CourcH. Two hundred and twenty-five feet in length, and from 
80 to 100 feet in depth. 

Senator SEWELL. How many fish have you caught at any one time 
at most? 

Mr, N. B. Courcn. Fifteen hundred barrels. 

Senator SEWELL. From your practical knowledge of fishing, does it 
not destroy the fishing grounds of such fish, for instance, as sheeps- 
head, to have these nets hauled over them ? 

Mr. N. B. CouRcH. In my experience in twenty-five years’ fishing I 
never caught a dozen sheepshead in my life with a purse net or in any 
other way. I never caught a striped bass in my life with a purse net. 

Senator SEWELL. I did not speak of catching them, but of disturbing 
their feeding grounds. 

Mr. N. B. CHURCH. You ask for my opinion. From my own knowl- 
edge I know nothing about it. 

Senator SEWELL. You have no knowledge, because you have not fished 
for them with hook and line, and have not located them in that way? 

Mr. N. B. Courcu. I have not. 

The CHAIRMAN. In making a haul for menhaden do you get many 
other fish ? 

Mr. N. B. CourcH. Very few; we do not get enough to eat, as a gen- 
eral run. 

The CHAIRMAN, Of all kinds together ? 

Mr. N. B.CuurcH. All kindstogether. When the bluefish strike the 
coast in the spring of the year we occasionally get some bluefish, but 
very few, and later in the season we do not catch fish enough to eat, and 
have to buy our fish for eating in the market. 

The CHAIRMAN. If you should see a shoal of mackerel, would you not 
throw your nets for those? 

Mr. N. B. CourcH. No, sir. We very often see schools of drumfish 
out at sea, oftener at sea outside the 3 miles than we do of menhaden. 
We see them of tens of thousands of barrels in schools, but we never 
think of disturbing them. They are no good to us. 

Senator SEWELL. Do they not yield fish oil? 

Mr. N. B. Courcn. We never tried it. I do not think there is any 
oilin them. There is no market for them whatever. I have caught 
schools of drum on the coast, but we never supposed they were valuable 
for food fish. Wesee them in the summer in quantities along the coast, 
but not to my personal knowledge. Two captains told me that oyster- 
men in Prince’s Bay offered them $100 each to set on their oyster beds 
and catch them, for they said they were destroying the oysters. We 
saw them on the Jersey coast, tens of thousands in a school. 

Senator RANsom. Of the drums? 

Mr. N. B. CourcH. Yes, sir; the school I caught were not edible fish, 
because we wanted a mess ourselves, and I picked out a nice looking 
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fish and cleaned it, but it was not edible; it was fullof worms. 1 scaled 
and cut a dozen different fish, but they were full of worms half as large 
as my small finger. 

Mr. D. T. CourcH. What is the size c* the net you use? 

Mr. N. B. CoHurRCH. We use 24-inch nets. The 8-inch net you spoke 
of, of course, would be no barrier whatever to the fish. 

Senator DAWES. What kind of fish are caught in nets of that sort? 

Mr. N. B. CourcH. | think they use as large as that to catch por- 
poises, 

Senator DAWES. Could not anything smaller than that be caught in 
such nets. 

Mr. N. B. CohurcH. No, sir; fish about that size would go in. 

Senator DAWES. How much would sucha fish weigh ? 

Mr. N. B. CHuRCcH. From 2 to 5 pounds. There are several gen- 
tlemen here who can tell in regard to menhaden being necessary to 
the presence of bluefish. In 1884, the body of menhaden on the coast 
was on the coast of Rhode Island, and that was the year the bluefish 
was so plenty at Fire Island, and about there. The fish were caught 
in Rhode Island and brought to New York to be rendered. In 1885 
the menhadeu were eastward of here and the bluetish were off shore. 

Senator DAWES. Have you observed in schools of fish moving east 
and those moving back south, whether there is any great difference in 
the quantity when they go one way or the other? 

Mr. N. B. CourRcH. Generally the quantity seems the largest when 
they go south. I suppose that is accounted for because they nearly all 
start at the same time. In 1884 when they took the southern course the 
coast was a complete body for 25 miles off shore and in, according to 
the pilots. We were not out, but when they went out it was one solid 
body of fish going down the coast, and they were followed by a school 
of sharks, something that I never saw in my experience in fishing be 
fore, and [| think there were willions of sharks in a school. I have no 
doubt that there were a million sharks in one large school that I saw. 

Senator DAWEs. Following the menhaden ? 

Mr. N. Bb. Courcn. Following the menhaden. 

Seuvator DAWEs. Do you think they live on the menhaden? 

Mr. N. B. Cuourca. I have no doubt about that. We have taken as 
high as 200 menhaden out of one shark. Those sharks were all the 
way from 6 to 14 feet long. 

Senator DAWEs. A million sharks. How many menbaden would 
they take? 

Mr. N. B. CouRcH. ThatI do not know. Professor Baird can tell. We 
took as high as 200 whole fish out of one shark. 

Senator STANFORD. How long will it takea shark to digest a fish 
like that? 

Mr. N. B. Courcu. I do not know. They are just as whole when we 
cut the shark open as when caught. Probably they are not a great 
while digesting. 

The bill practically does away with fishing for another reason, which 
not many have stated. Take the fish that are off shore. Generally 
when they school off shore, which they do occasionally, they are driven 
there by sharks and driven up into very compact bodies, and the minute 
you inclose them ina net every shark goes for them and would tear the 
net all to pieces, and it would be impossible to save any fish. 

Senator DAwWEs. So that off-shore fishing with nets for menhaden is 
not practicable then? 

Mr. N. B. CourcH. Not at all. 
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The CHAIRMAN. You speak of an immense body of menhaden going 
south, 25 milesin width. How long was that? 

Mr. N. B. Courca. The first day we saw the fish they were at Coney 
Island, and the fishermen along the Jersey shore as far down as Squan 
said they were there, so that probably they were 25 or 30 miles long. 

The CHAIRMAN. Then it was a large field of 25 miles square? 

Mr. N. B. CHURCH. Yes, sir; that was the notice from the »pilots. 
They said the fish were off shore. We did not see them. If we had 
had the facilities for catching them at that time, it was impossible tu 
take them. 

Senator DAWEs. In all your fishing for menhaden what proportion 
of your catch has been outside of the 3-mile line on the Jersey coast? 
Of what you have done on the Jersey coast how much has been out- 
side? 

Mr. N. B. Cuurcg. | think, I said about 1 per cent. Out of 100 
99 per cent. were caught within that line, mostly within half a mile ot 
the shore. I have fished a great deal on the Jersey shore, and I have 
been always very particular about the fishermen who entered the pro. 
tests. When they came alongside | gave them carte blanche to get their 
fish, measure their own fish; take them, and pay ine what they were 
worth. J asked them always to come and get what bait they wanted 
at any time, if they would not interfere with my business. 

Senator DAWEs. It they were left to themselves to do just as they 
pleased in what way would they interfere with your fishing? 

Mr. N. B. CourcH. They would take my time. If I had to measure 
the fish out and give them to them it would occupy my time. 

Senator DAWES. They do uot interfere with the catching of them? 

Mr. N. B. Courcu. Not at all. 

Senator DAWEs. Is there any complaint that you interfere with them? 

Mr. N. B. CourcH. They say not. I never have found a single in- 
stance in all my discussion with the fishermen on the Jersey coast 
where one of them made a statement but what he was directly opposed 
to any legislation in regard to menhaden. 

Senator SEWELL. Where have you seen anybody on the Jersey coast? 

Mr. N. B. Courca. All the way from Sandy Hook to Cape May. 
Most of the fishing on the Jersey coast is between Squan and the High- 
lands. 

Senator SEWELL. Do you go ashore or do they come out to you? 

Mr. N. B. CoHurcH. They come out tous. I never go ashore. We 
meet a great many of them right off Long Branch. 

Senator SEWELL. There are petitions to this committee from all along 
there, signed by three or four thousand persons. 

Mr. N. B. Cuurca. I do not doubt it, but that is the answer they 
always give me. I have met hundreds of them in my experience in fish- 
ing, I do not know but thousands; and they all tell me they have no 
objection to our fishing. 


STATEMENT OF EDWARD WILCOX, OF PROVIDENCE, R. I. 


Mr. WILcox. I am here to answer any questions that Senator Sewell 
has to ask in regard to this matter. I have fished on a steamer for 
twenty years or more, but I have fished more particularly on the Jefsey 
coast for the last eight years. 

Senator SEWELL, Have the menhaden increased or decreased during 
that period ? 
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Mr. WiLcox. I do not see any appreciable difference either way. 

Senator SEWELL. What time do you commence fishing ? 

Mr. WiLcox. Usually from the lst to the 15th of May. 

Senator SEWELL. Where do you strike the menhaden first? 

Mr. WiLcox. One or two years I have caught them, say, half way 
from Sandy Hook to Fire Island. We usually catch the menhaden at 
the east end of Long Island in the spring of the year. We get them 
there before we do on the coast of New Jersey. 

Senator SEWELL. How near the coast do you catch them? 

Mr. WiLcox. Within half a mile, especiatly in the spring. In the 
spring they will not show in deep water at all. 

Senator SEWELL. Do you fish near the inlets ? 

Mr. WrLcox. The inlets from the coast? 

Senator SEWELL. From the ocean ? , 

Mr. WILcox. No, sir; not very near. Wefish there, of course, when 
we do not in other places, but there is such a tide there that it capsizes 
our seine sometimes. 

Senator SEWELL. Where is your depot to which you take the fish ? 

Mr. Wiitcox. Barren Island. 

Senator SEWELL. If you fish on the Jersey coast for menhaden, say 
at Seabright, when you pull up you take them to Barren Island ? 

Mr. WILcoX. Yes, sir. 

Senator SEWELL. How long does it take to make that trip? 

Mr. WILson. About an hour and forty minutes to run over from Sea- 
bright or Highlands or along there. From the lron Pier it takes me an 
hour and forty minutes to run to Barren Island. 

Senator SEWELL. Do you know anything about the habits of the 
bluefish and sheepshead ? 

Mr. WILcox. I presume I know just as much as any other person 
does. I have made it my study to try to learn the habits of the men- 
haden, and to understand where they spawn, and everything of that 
kind. In fact, Professor Baird several years ago furnished us with 
blanks, and thermometers to take the temperature of the water, the 
kinds of fish seen, and the quantity taken, the direction of the wind, 
etc., and any matter relating thereto, and 1 kept that for two years. IL 
made my observations of the temperature of the water three times a 
day, and I did not know any more about them at the end of two years 
than I did before lcommenced. Of course I have my surmises the same 
as any one else. 

Senator SEWELL. You do not believe that any practical knowledge 
has been obtained of the menhaden ? 

Mr. WixLcox. Not at all; no practical knowledge. 

Senator SEWELL. As to where they spawn ? 

Mr. WiLcox. As to where they spawn, I think it is in a great meas- 
ure as Professor Baird testified before the Halifax commission. The 
bluefish disappear; where they go he says he does not know. They may 
go to the Mauritius or to the Canary Islands; he does not have any 
idea where they go. These fish come on the coastin thespring. In my 
observation I have had a very good chance to learn. One year they 
seem to come in on the Long Island shore from <irectly off shore, and 
they will be coming from a southeast course, when they will strike the 
shore, and it is natural for them to follow that shore in the spring. 
That we know, because I have fixed on them off Rockaway Beach to- 
day, and to-morrow they would be at Fire Island, a distance of 40 
miles; perhaps they would go between sunset at night and daylight 
the next morning, aud they would continue to go along, following that 
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shore on, and when they get to the east end of Long [sland we do not 
know where they go. Sometimes I think they go off shore, but some- 
times I think they go into Long Island Sound. 

Senator Dawes. In your fishing experience off the Jersey coast what 
portion of the menhaden that you have taken has been within and what 
portion without the 3-mile line? 

Mr. WiLcox. I have fished there eight years, and I donot remember 
but twice in the eight years of setting my seine 2 miles from the shore, 
I do not think in the whole eight years there were more than two in- 
stances of setting the nets outside of 2 miles. Ofall the fish certainly 
pinety-nine hundredths are caught within a mile of the shore. 

Much has been said of the effect on food fish. I have a little model 
here of a purse net as we use it. The tendency, in my opinion, of food 
fish, when disturbed, ts to go to the bottom, and not to strike off in a 
horizontal direction as the menhaden do. If we go around a school of 
fish that have food fish under them, this is the style of a net we have 
lexhibiting|. This is about the sized net we use; this is 22 inches. 
but we use a 24 net generally. We have half of this in what we calla 
working purse. We see a school ot fish and surround it, but when we 
come together we have this arrangement /exhibiting|. This purse-net 
takes its name from the old-fashioned purse. 

If you had an old-fashioned string purse you would see the principle 
exactly. You put in your thumb and finger to haul it up. Of course 
we can not have a man to go down in the water and hold it down, and 
we have a lead that will weigh about 180 pounds, and after we set the 
seine and draw these lines together /illustrating| with these other lines 
on the water we hook the blocks on in that manner [indicating], and 
this weight goes down and leaves all that up there. That is a purse- 
net. When dropped for food fish they will find that opening |indicating] 
ninety-nine times in one hundred; they will almost always find that open- 
ing and go through that. Menhaden will strike against the seine in 
this manner |indicating|. The sharks destroy the nets and cut the fish 
right through the twine. The shark will come along and take the twine, 
fish and allin his mouth. [have taken twenty-four menhadeu out of 
one shark. The lead does not go on the bottom; sometimes we just let 
it go down two or three fathoms or ov1e fathom, but it does not make 
any difference if that does go on to the bottom; just as soon as the 
menhaden strike the seine they will raise the whole thing, lead and all. 
I have seen the lead come into the boat—come in oftener than anything 
else—come clear up to the top of the water. 

Senator STANFORD. What is the depth of the net? 

Mr. WiLcox. Un the Jersey coast, in that shoal water, we usually 
rate it about 90 feet. Thisis the size of net we use. 

Senator STANFORD. The lower part of the net is never down below 100 
feet ? 

Mr. WiLcox. Very seldom, though we ean fish in shoal water with 
them just as well occasionally. We will set the nets on rocks where 
there is a large school of fish. We will run the risk of getting the nets 
torn. We send a small boat to hold this up until we surround them, 
for when the fish strike it they will raise this [indicating] right up. In 
my experience of taking menhaden it is very rarely we get any food- 
fish. We do occasionally get a bluefish or something of that kind; but 
as a general thing the sand-bottom food fish does not inhabit the sand 
bottoms. Menhaden we get on sand bottoms. 

Mr. D. T. Courcu. I should like to have the net spread out once 
more to give an idea. That seine is 1,800 feet long in the water and 100 
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feet deep. There are, say, 300,000 fish in the water. When they start 
they start horizontally. Every fish starts horizontally to escape. When 
they strike they strike their noses in one of the meshes, and they are 
caught by the thousands. This acts with the power of a steam engine 
almost. The menhaden run-horizontally and strike the mesh. All the 
eclible fish, such as the weakfish and others, naturally go to the bottom 
for protection, and as they run down we haul the seine right over them. 
That is the actual fact, and that is the reason we do not catch any more: 
edible fish. 

Mir. Wiicox. I have seen the time when schools of fish would strike 
the seine, that we had to make this purse-twine fast 

epresentative SKINNER. Did you ever in all your life see a sheeps- 
head caught in one of them ? 

Mr. Witcox. I caught one once. That is all lever caught. I have 
forgotten where it was, but | remember takingit. lam very curious to 
ask questions at times, and last fall I was off Seabright and one day 
the hook and line fishermen wanted bait. ‘“ Well,” said I, “ I under- 
stund that you are trying to get your Senators from this State to have 
a bill passed shoving us off and stopping our fishing altogether. I 
would not think you would come to usfor bait in that case.” They said 
to me, “* Why, nothing of the kind. We have never signed for any 
such bill, and we do not want any such bill. We want you to come 
here to fish so as to catch bait for us.” That was their statement. I 
do not know how many I asked, but | have talked with a great many 
of them down there in regard to that, and their statements to me were 
always—whether it has been through policy, thinking I would favor 
them in that way or not, I do not know—* We want you here so as to 
catch bait for us.” 

Senator DAWEs. Do you think they come in in greater quantity for 
bait—that they gather the fish in there by your processes ? 

Mr. WiLcox. Do you mean whether the menhaden bring food fish in 
there any more? 

Senator DAWEs. Yes. 

Mr. WiLcox. My experience has been that where bluefish are you 
will not tind menhaden. The menhaden are to them the same as sheep 
would be to dogs. Wherever bluefish are you will not find menhaden if 
they can get away. The bluetish drive them right ashore. 

Senator DAWEs. Do the hook-and-line fishermen keep away from 
you? 

Mr. WiLcox. Oh, we do not interfere at all; we do not clash. 

Senator DAwsEs. They come around you? 

Mr. WiLcox. Yes, sir; just as agreeable as can be. 

Senator DAWEs. What is the class of fishermen who are in favor of 
this bill ? 

Mr. WiLcox. I do not know who they are; that is something I do 
not know anything about. I have only talked with those whom I saw 
coming off there in boats. I had heard rumors that there was a feeling 
for such a bill among the fishermen. Those I talked with on the Jersey 
coast said what I have stated, If they saw us anywhere near in good 
weather they would come alongside. 

Senator DAWEs. So far as you know is it those who fish on dry land 
who are in favor of this bill? 

Mr. WiLcox. That is my opinion. I honestly believe that to be the 
fact. I believe that the parties who complain are those who do not 
have any real interest in fishing. 
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Senator DAWES. You have observed the schools of menhaden that go 
morth and the schools that go back south ? 

Mr. WILcox. Yes, sir. 

Senator Dawes. Is there any appreciable difference ? 

Mr. WiLcox. No; but, if anything, the schools are larger, more com- 
pact, | think, when they go suuth in the fall than they are when they 
move north. I should like to say a word in regard tothat. Sometimes 
we will take fish at Sandy Hook in the fall of the year, and will fol- 
low them down to the Capes of the Delaware, and they disappear ; that 
is the last we see of them; we can not find traces of them below that. 
More especially, if they are heavy with spawn, they seem to disappear 
and go to sea. 

Senator RANSOM. Maylinterruptyou? Mr. Jurney tells me that the 
menhaden go up the coast in the spring, swimming up by North Caro. 
hina in March and April very thin and very poor, and in September and 
October they return, as you say, heavy with spawn and very fat indeed. 

Mr. WILcox. Yes, sir. 

Senator RANSOM. His impression was that they went on down the 
coast towards the Gulf, but your idea is that they go to sea. 

Mr. WiLcox. For this reason, that very often we have foilowed these 
fish along to the Capes of the Delaware one night, and to-morrow we 
would expect they would be going southward, and we would expect to 
find them further southward 40 or 50 miles, but when we came to look 
for them, we could not find them or catch any trace of them. 

Senator RANSom. But Mr. Jurney says they find them still in large 
quantities at Llatteras. 

Mr. JURNEY. I have studied the matter a good deal, and when they 
first appear they appear to be coming up the coast from the south, of 
course; they are the shad species, and look very much like shad, and 
live by suction, as the shad does, and they look just like a shad does 
after it has spawned—very thin and very poor. When caught then 
perhaps they will not yield more than half a gallon to a thousand. In 
the fall, when our people fish for them, in September and October, and 
later on about the first of November, they are exceedingly fat, and 
yield all the way from six to eight gallons of oil perthousand. Itseems 
as if they were almost in a condition to spawn. Then the course of the 
menhaden issouthward. My supposition is that they spawn somewhere 
off the Gulf of Mexico. 

Mr. WiLcox. I have thought that these fish in the spring of the year 
did come from the south, but if they come from that way it is a very 
singular thing always in the spring of the year fishermen take them at 
Montauk (that is 110 miles east of Sandy Hook) before we get them at 
Sandy Hook. 

Mr. JURNEY. They may follow the Gulf Stream. 

Mr. WiLcox. Perhaps; we do not know anything about them. 


STATEMENT OF D. F. OVERTON, OF FAIRPORT, VA. 


Mr. OVERTON. Mr. Chairman, I have been asked to appear here. IL 
have no statement to make. I am willing to answer any questions that 
mer be put tome. I am entirely unprepared to make any statement. 
I did not even know I was coming over until last night. 

Senator RANsomM. Have you heard the statements made by these gen- 
tlemen in reference to the menhaden fishery, and are you acquainted 
with . and would your general statement agree with theirs ? 

Mr. RTON. Yes, sir; their experience is mine. 
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The CHAIRMAN. How many people are interested in your vicinity in 
the menhaden business ? 

Mr. OVERTON. I can not answer that without some thought. I can 
say that there are about 25 nets; about 250 to 300 fishermen. 

The CHAIRMAN. On a coast line how long? 

Mr. OVERTON. That is in Virginia, south of the Potomac, 75 miles 
from the capes of Virginia. I am speaking of the Chesapeake Bay 
exclusively. 

The CHAIRMAN. Within how many miles of coast line? 

Mr. OVERTON. It is not on the coast line. On the bay we fish 30 
miles either way, and in some instances we even go as far as the capes. 

The CHAIRMAN. What would be the effect of this bill on that com- 
munity ? 

Mr. OVERTON. It would be ruin entirely for me and a great many 
others situated as Lam. Every doliar I have in the world is in the fish 
business. I am engaged in the food fishery and also in the menhaden 
fishery. 


ADDITIONAL STATEMENT OF D. T. CHURCH. 


Mr. D. T. CHURCH. In relation to the spawning, we can give our view 
of it. It was the generally received opinion in relation to the spawning 
of menhaden up to within four or five years ago, that they came fall of 
spawn in the spring the same as other fish, but by investigating and 
taking evidence, by going and examining the fish for a number of years, 
we learn that the spawn in the menhaden are not found ripe until some- 
where in October, November, or December, and when they disappear 
they disappear full of spawn and go into the open ocean, and that is 
the last seen of them in that condition. When they come back they are 
always empty of spawn, about the middle of next summer, in May or 
June. You will see in the open sea any amount of little menhaden. 
The evidence goes to show that the menhaden spawn in the open sea 
in the winter time. 

Then there was another point you asked me that I did not quite ap- 
prehend in relation to the jurisdiction of the States in regard to this 
fishery. I will call your attention to the fact that in the treaty with 
Great Britain made in 1871 we gave to British subjects the right to 
come into any river, bay, or inlet of the United States. Now, if the 
United States had that right in relation to a subject of Great Britain, 
of course we have it. 

Senator SEWELL. We gave them the same rights we gave our own 
citizens. 
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STATEMENT OF THE CASE. 


The plaintiff in error, a citizen of Rhode Island, was one of the 
crew of the steamer called the A. T. Serrell, which vessel was duly en- 
rolled and licensed under the laws of the United States for carrying on 
the menhaden fishery. While the A. T. Serrell was in Buzzards Bay, 
and her crew were engaged in taking menhaden, she was seized and 
her crew were arrested for a violation of the statutes of Massachusetts. 
| These statutes are printed in full in the brief for Massachusetts.]| The 
extent of Buzzards Bay is such that it is impossible to discern objects 
across from one headland to the other. The place where the crew 
were engaged in fishing was a mile and a quarter from the shore. In 
this act of fishing no fixed apparatus was used, and the bottom of the 
sea was not encroached upon or disturbed. 


QUESTIONS ARISING AT THE TRIAL. 
The questions arising at the trial were: 


Whether the place was within the jurisdiction of Massachu- 


Whether the plaintiff in error was not protected by the 
United States license. 


3. Whether the plaintiff was liable if the act of fishing was not 
done within the body of a county as understood at common law. 


4. Whether the laws of Massachusetts, prohibiting this method of 
fishing within three miles of the shore, were valid, especially as against 
said license. 


These questions were raised by a request made to the Court to 
rule that the plaintiff in error could not be convicted for the reasons 
suggested in the said questions. 


Record pp. 4, 5, 6. 


ERRORS RELIED UPON. 


The plaintiff in error claims: 


1. That the place where the alleged offence was committed was 
a part of the high seas and was under Article III, Section 2, of the 
Constitution, which provides that the judicial power of the United 
States shall extend to all cases of admiralty and maritime jurisdiction 
within the exclusive jurisdiction of the Federal Government. 


2. That the place where the alleged offence was committed was 
not within the jurisdiction of Massachusetts. 


3. That the plaintiff in error was authorized to do the act com- 
plained of by a license under Title L. of the Revised Statutes, and was 
protected by such license. 


4. That the Statute under which the plaintiff in error was 
convicted, being Chapter 192 of the Acts of the year 1886, as construed 
by the Court, was invalid under the Constitution and laws of the United 
States, especially as against said license. 


The Court ruled against each of these propositions, and the plaintiff 
in error assigns each of said rulings as error. 


The rulings asked for in the Superior Court and the instructions 
given were as follows: 


1. ‘The act complained of was on the high seas and without the 
jurisdiction of Massachusetts. 


2. The act complained of having been done under a United 
States license for carrying on this fishery, the defendants cannot be 
held as criminals for violating a statute of this Commonwealth. 


3. The defendants cannot be held unless the act complained of 
was done and committed within the body of a country, as understood 
at Common Law. 


4. The statute of this Commonwealth prohibiting under a penalty 
the use of nets and seines and the taking of fish within three miles of 
the shore is invalid, especially as against a license to fish granted under 
the laws of the United States. 


The defendant further asked me to rule that on all the evidence 


the defendant could not be convicted. 


| declined to rule as requested by the defendant and submitted the 
case to the jury with the instruction that the statute of 1865 was 
repealed by the statute of 1886, and with the instruction that if they 


found that the defendant was engaged in using a purse seine for the 
taking of fish of any kind in that part of Buzzard’s Bay which was 
within the jurisdiction of the Commonwealth of Massachusetts that 
they would be authorized to convict the defendant, and that the place 
where the acts of the defendants were committed, being within a marine 
4 league from the shore at low-water mark, was within the jurisdiction of 

the Commonwealth.” 

Record p. 6. 
STATEMENT OF THE POINTS OF LAW. 
Be 
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The Federal Constitution, Article III, Section 2, provides that “the 
judicial power shall extend to all cases in law and equity arising under 
the Constitution and laws of the United States and treaties made, or 
which shall be made, under their authority; to all cases affecting 
ambassadors or public ministers and consuls; fo ai cases of admiralty 


and maritime jurisdiction,” etc. 


This admiralty jurisdiction extends wherever public navigation 
extends, and on the sea and in bays and arms of the sea unless they 
lie within /auces terre where a man may reasonably discern between 
shore and shore, a state has no jurisdiction whatsoever, 


Story on the Constitution, 167 3. 
Commonwealth v. Peters, 12 Met. 357. 
—- United States 7. Grush, 5 Mason 290. 
Waring v. Clark, 5 How. 545. 
Martin ~. Hunter’s Lessee, 1 Wheat. 304, 335. 
Butler v. Boston & Savannah Steamboat Co., 130 U.S. 527. 


It is entirely immaterial whether or not the soil under the sea is 
owned by individuals or by a state. Such ownership would not confer 
common law jurisdiction or affect the jurisdiction of the admiralty. 


Regina v. Keyn, 2 L. R., Ex. Div. 63. 
De Lovio v. Boit, 2 Gal. 398, 426. 
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The admiralty includes all matters relating to the fishery laws. 


2 Browne’s Civil Law and Admiralty, 463, 474. 


In view of the foregoing authorities, it would seem clear that the 
place is out of the jurisdiction of Massachusetts, and that a law of that 
state can have no effect there. But— 


+) 


The steamer and her crew were acting under the authority of a 
license granted as provided in Section 4321 of the Revised Statutes, 


There can be no doubt that the law providing for licensing fishing 
vessels extends to the place where the alleged offence was committed. 

This Court in speaking of the law of limited liability say, “It is 
necessarily co-extensive with that of the general admiralty and maritime 
jurisdiction and that by the settled law of this country extends where- 
ever public navigation extends on the sea and on the great inland lakes 
and the navigable waters connecting therewith.” 


Butler 7. Boston and Savannah Steamboat Company. 


As to the force and effect of a license, in Gibbons 7. Ogden, g 
Wheaton 213, the Court say: “After reciting the compliance of the 
applicant with the previous requisites of the law, the operative words 
of the instrument are ‘license is hereby granted for the said Steamboat 
Bellona to be employed in carrying on the coasting trade for one year 
from the date hereof and no longer.’ ‘These are not the words of the 
officer. ‘They are the words of the legislature and convey as explicitly 
the authority, the act intended to give, and operate as effectually as if 
they had been inserted in any other part of the act than in the license 
itself, * * * It (the license) certainly transfers to him all the right 
which the grantor can transfer to do whatever is within the terms of the 


license.”’ 
And see 
Sinnot v. Davenport 22 How. 227, 241. 
Foster v. Davenport, Ibid 244. 
Gilman v. Philadelphia 3 Wall. 713, 738. 


The provisions of the Revised Statutes concerning fishing licenses 
are authorized by the grant of admiralty and maritime jurisdiction. 
see 
The Genesee Chief 2-Fitzhugh 12 How. 443. 


5 
In any view of the case it seems to be beyond all question, that 
the license authorized the crew of this steamer to fish for menhaden in 
Buzzards Bay, whether within or without the body of a county, and this 
being so the law of the State can have no force against this license. 


The statute on which this complaint rests, expressly undertakes to 
confer and the State Courts jurisdiction in admiralty. It not only pro- 
vides for a criminal prosecution, but for proceedings é# rem against the 
vessel engaged in fishing, and a suit 77 rem is now pending in Barns- 
table County. Such a suit has been held to be void. 

Hine v. Trevor, 4 Wall, 555. 
U. S. v. Burl & Hend. Co. Ferry Co. 21 Fed. Rep. 337. 
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The only case known to us which sustains the doctrine of the gov- 
ernment is that of Dunham 7. Lamphere, 3 Gray 268, decided in 1855. 

That was a gui fam action-under a statute of Massachusetts, pro- 
hibiting seining within one mile of Nantucket and the neighboring 
islands. ‘The defendant was held to be liable under that statute. 
Chief Justice Shaw, in delivering the opinion of the Court says: “We 
suppose the rule to be that these limits extend a marine league, or three 
geographical miles, from the shore.” The only cases referred to in this 
connection were :- 


Commonwealth v. Peters, which was an indictment for an assault 
with a dangerous weapon on board a ship lying at anchor between 
Boston and Chelsea off Constitution Wharf, and 


United States v. Bevans, which was an indictment for murder on 
the warship Independence, lying half a mile from Long Wharf in the 
harbor of Boston. 


In connection with the proposition that the state owns and may 
control the fisheries on the coasts, the Chief Justice cites three cases : 
New Orleans 7. United States, 10 Peters 662, which was a case relating 
to alluvial rights in the Mississippi at New Orleans; Pollard 7. Hagan, 
3 Howard 212, which was an action of ejectment relating to the soil 
under Mobile River; and Wilson v7. Blackbird Creek Marsh Co., 2 
Peters 245, which was an action of trespass where a vessel ran into a 
dam on Blackbird Creek in Delaware. 


It is respectfully submitted that these cases do not sustain the 
proposition of the Chief Justice. 

In Dunham 7. Lamphere, the question of the admiralty and mari- 
time jurisdiction was not argued at the bar or noticed by the Court. 

We assert that this case stands alone in assuming common law 


jurisdiction over a crime committed on the high seas. 
In Regina 7. Keyn every judge except one (Lindley) who claimed 


that the Court could take cognizance of an offence committed at sea 


put the claim expressly on the ground of jurisdiction in admiralty. 


But it is claimed that the Court has jurisdiction, under Chapter 1, 
Section 1, of the Public Statutes, which declares that “the territorial 
limits of this Commonwealth extend one marine league from its sea- 


shore at low water mark.”’ 


This act dates from 1859, and if it could be sustained, some of the 


results would be as follows: 


The Crimes Act of the United States was originally passed in 1790, 
and provides (Title LXX, Chapter 3, Section 5339) for the punishment 
of crimes committed on “the high seas or in any arm of the sea or in 
any river, creek, basin or bay within the admiralty and maritime juris- 
diction of the United States and out of the jurisdiction of any particular 


state.” 


This statute has been repeatedly held to apply to the waters on the 
coast which are not within the body of a county, 


United States v. Wiltberger. 5 Wheat, 76. 
United States v. Grush. 
Commonwealth wv. Peters. 


and this whether within three miles of the shore or not. 


“Another question has arisen, whether the offence if committed at 
all was in this case committed on the high seas. It appears that the 
vessel at the time of the supposed offence was lying outside the harbor 
of Newburyport, but within three miles of the shore. Under the cir- 
cumstances we are clearly of opinion that the place where she then lay 


— 
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was on the high seas; for it never has been doubted that the waters of 
the ocean on the sea coast without low water mark are the high seas.” 


United States v. Smith, 1 Mason 147. 


And see 


United States 7. Kessler Bald. 15, 35. 


If then the statute of Massachusetts is valid, it takes within the 
jurisdiction of the state a marine belt one league in width, and so dis- 
places and nullifies the operation of the statute of the United States. 


Again, the United States Government have, in the reciprocity 
treaties with Great Britain in 1854 and 1871, agreed, as one of the high 
contracting parties, “that British subjects shall have, in common with 
the citizens of the United States, the liberty to take fish of every kind, 
except shellfish, on the eastern seacoasts and shores of the United States 
north of the thirty-sixth parallel of north latitude, and on the shores of 
the several islands thereunto adjacent, and in the bays, harbors, and 
creeks of the said seacoast and shores of the United States and of 
the said islands, without being restricted to any distance from the 


shore.”’ etc. 


Now if this statute of 1859 be valid, the state may legislate con- 
cerning the same locality over which the General government is exer- 
cising jurisdiction, and may deprive its own citizens and citizens of 
other states of privileges which the United States concedes to other 


nations. 


And still further : 


This statute and the Case of the Government assumes that Com- 
monwealth owns these fisheries. If this is so the National Government 
has twice granted away state property without any permission from or 
conference with the State. 


The United States government has expressly denied its power to 
make a treaty involving such a grant as in the negotiations preceding 
the treaty of 1842 with Great Britain respecting the north-eastern 
boundary line. 

The Congress of the United States, by an Act approved February 


28, 1887, made it a penal offence to land on the shores of the United 
States mackerel caught between the first day of May and the first day 
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of June, fot excepting those caught within the three-mile belt. This 
certainly is not consistent with the proposition that the fisheries within 
this marine belt “fully and absolutely vest in the several states,” and 
Congress must have undertaken to legislate concerning a matter which 


was beyond its control. 
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[t is believed that in every case where a restrictive law of a state 
concerning its fisheries has been upheld against a United States license 
that the law related to shellfish imbedded in the soil, and that no case 
except Dunham 7. Lamphere has maintained the right of a state to pro- 
hibit or restrict the catching of the free-swimming fish of the ocean 


anywhere within navigable waters. 


The case of Macready v. Virginia, 94 U. S. 391, concerned the tak- 
ing of shellfish zm the waters of Virginia. ‘The Court held that the 
state owned the bed of all tidewates within its jurisdiction. 


Smith v. Maryland, 18 Howard 71, related to dredging for oysters 
“in the waters of this state.”’ 


In both cases it was assumed that the soil of the state was tres- 


passed upon. 


In that case Mr. Justice Curtis said: “This law is in terms limited 
to the waters of the state. If the County Court extended the operation 
of the law beyond those waters, that was a distinct and substantial 
ground of exception to be specifically taken and presented on the 
record, accompanied by all the necessary facts, to enable this Court to 
determine whether a voyage of a vessel licensed and enrolled for the 
coasting trade had been interrupted by force of a law of a state while 
on the high seas and out of the territorial jurisdiction of the state.” 
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STATEMENT OF THE CASE. 


The plaintiff in error, a citizen of Rhode Island, was one 
of the crew of the steamer called the A. T. Serrell, which 
vessel was duly enrolled and licensed under the laws of the 
United States for carrying on the menhaden fishery. While 
the A. T. Serrell was in Buzzard’s Bay and her crew were 
engaged in taking menhaden she was seized and her crew 
were arrested for a violation of the statutes of Massachu- 
setts. 

The place where the crew were engaged in fishing was a 
mile and a quarter from the shore. In this act of fishing 
no fixed apparatus was used, and the bottom of the sea was 
not encroached upon or disturbed. 
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The distance across Buzzard’s Bay from headland to head- 
land, disregarding the islands extending seaward from the 
mainland, is more than two marine leagues. The distance 
from the headland on the northerly side of the bay to the 
island of Cuttyhunk, the most westerly of these islands, is 
more than one and less than two marine leagues, a distance 
such that it is impossible to discern objects across the bay. 

The place of the alleged offense was about a mile and a 
quarter off shore from the town of Falmouth. 


ASSIGNMENT OF ERRORS. 
That the court ruled and adjudged : 


1, That the place where the alleged offense was committed 
was not a part of the high seas and was not, under article 
III, section 2, of the Constitution, which provides that 
the judicial power of the United States shall extend to all 
cases of admiralty and maritime jurisdiction, within the ex- 
clusive jurisdiction of the Federal Government. 


2. That said place, notwithstanding said provision of the 
Constitution, was within the jurisdiction of Massachusetts. 


3. That the plaintiff in error was not authorized to do the 
act complained of by a license under title L of the Revised 
Statutes and was not protected by such license. 


4. That chapter 192 of the Acts of the General Court 
of Massachusetts for the year 1886, as construed by the 
court, was valid, notwithstanding the provisions of the Con- 
stitution and Jaws above cited or any provisions of the Con- 
stitution and laws of the United States. 
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At the time of the treaty of Paris, in 1783, the territorial 
domain of England extended upon her coast to low-water 
mark, including all bays, harbors, and inlets within the 
* fauces terree, where a man can reasonably discern from shore 
to shore.” 

Within these limits was “the body of the county.” Within 
them the title to tide waters and the soil beneath was in the 
crown. 

Without these limits were the “high seas,” the common 
property of all nations. Over them England, as one of the 
common sovereigns of the ocean, had certain rights of juris- 
diction and dominion derived from and sanctioned by the 
agreement of nations, express or implied 

Such jurisdiction and’ dominion she had for all purposes 
of self-defense and for the regulation of coast fisheries. 

The exercise of such rights over adjacent waters would 
not necessarily be limited to a three-mile belt, but would 
undoubtedly be sanctioned as far as reasonably necessary to 
secure the practical benefits of their possession. 

If self-defense or regulation of fisheries should reasonably 
require assumption of control to a greater distance than 
three miles, it would undoubtedly be acquiesced in by other 
nations. | 

The marine-league distance hasacquired prominence merely 
because of its adoption as a boundary in certain agreements 
and treaties and from its frequent mention in text books. 
but has never been established in law as a fixed boundary 

These rights belonged to England as a member of the 
family of nations, and did not constitute her the possessor 
of a proprietary title in any part of the high seas nor add 
any portion of these waters to her realm. In their nature 
they were rights of dominion and sovereignty rather than 
of property. 
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This question is very fully considered and the authorities 
examined in a recent case— 


Regina ws. Keyn, 2 L. R., Ex. Div., 63. 


In his opinion in this case Chief Justice Cockburn says : 


“Now, it may be asserted without fear of contradiction 
that the position that the sea within a belt or zone of three 
miles from the shore, as distinguished from the rest of the 
open sea, forms part of the realm or territory of the crown 
isa doctrine unknown to the ancient law of England and 
which has never yet received the sanction of an English 
criminal court of justice.” 


The law of England was introduced and established in 
the colonies. The characteristic features of the property 
title of the crown in the seashore, with its limit at low-water 
mark, were recognized as distinguished from the peculiar 
rights of sovereignty called “ regalia.” 

Commonwealth vs. Alger, 7 Cush., 83. 
Commouwealth vs. Roxbury, 9 Gray, 451. 
Martin vs. Waddell, 16 Peters, 367. 


The distinction between high seas and tide waters within the 
body of the county has been generally recognized. 
Commonwealth vs. Peters, 12 Metc., 387. 
United States vs. Grush, 5 Mason, 290. 
1 Kent’s Commentaries, 396. 


Such, then, was the territorial domain and such the extra- 
territorial right of jurisdiction which Massachusetts pos- 
sessed and could have exercised as an independent State 
when she adopted the Federal Constitution. 

As an independent nation she could have undoubtedly 
enacted a statute like the one under discussion, which her 
own courts would have enforced and which other nations 
would have recognized. 
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To what extent did she under the Constitution surrender 
this right of control over the fisheries of the ocean ? 

1. Whatever dominion or rights exist in the high seas are 
determined by international law and rest solely upon the 
common consent of nations, which may be express, but is 
more generally implied. 

Whatever of such rights Massachusetts possessed previous 
to the formation of the Federal Government she possessed 
wholly by virtue of an agreement between herself as a nation 
and other nations. | 

When she became a State in the Union she not only on 
general principles merged her nationality in that of the 
United States, but by express concession she agreed to these 
clauses of the Constitution. 


Art. I., section 10. “ No State shallenter into any treaty 
alliance or confederation.” “No State shall without the 
consent of Congress enter into any agreement or compact 
with another State or with a foreign power.” 


Thus Massachusetts was cut off from entering into such 
agreements with foreign nations as make up the body of in- 
ternational law. Not only could she enter into no new 
agreement, but the continuance of existing agreements and 
eontractual relations was terminated. 

“The law of nations is that collection of usages which 
civilized States have agreed to observe in their dealings with 
one another.” 

Lord Coleridge in Regina vs. Keyn. 


When Massachusetts adopted the Constitution she gave up 
her international dealings and ceased to be a party to the 
usages and agreements by which they are governed. 

The control over the fisheries of the ocean, resting as it 
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did upon such agreement and usage, was surrendered with 
the power to contract with other sovereign States. 


This was not asurrender of territory that belonged to her, 


but of dominion over the common territory of the nations. 

Her title to her own territory, as known and defined by 
law, she still retained. 

“The States, as such, are not known in our intercourse 
with foreign nations and not recognized as common sover- 
eigns of the ocean.” 

Story on the Constitution, sec. 1673. 


“The Pacific Ocean belongs to no one nation, but is the 
common property of all.” 
Lord vs. Steamship Co., 102 U.S., 541. 


Is every seaboard State of the Union one of these owners 
and the United States without such ownership ? 

Do these States have the right to take possession and con- 
trol of the high seas as far as they shali see fit and assert 
each its own ideas and claims of right under international 
law and usage? 

Are the inland States without interest or authority in this 
common ocean and what it contains? 

It is certainly a subject of more or less disagreement be- 
tween nations how far rights of dominion upon the sea ex- 
tend, giving rise to various assertions and claims. No ab- 
solute limit has yet been fixed upon. Nothing more has 
thus far been settled than that these rights extend to at least 
three miles from shore. 

It is difficult to believe that this question is one to be 
settled between foreign nations and each of the seaboard 
States dealing with one another as common sovereigns of 
the sea. 

We contend, on the contrary, that rights over the waters 
adjacent to our coast and a part of the ocean, “ the property 
of no one nation,” are rights of dominion recognized and 
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established between nations by virtue of their national char- 
acter and to determine international relations; that as such 
the merging of the national character by the several States 
into the United States by the adoption of the Constitution 
transferred by necessary implication and express provision 
the exercise of these rights. 


2. Another clause of the Constitution is to be considered : 
“ The judicial power shall extend to all cases of admiralty and 
maritime jurisdiction.” (Constitution, art. III, sec. 2.) 


“ We think it well settled that prior to the adoption of the 
Constitution of the United States the admiralty and mari- 
time jurisdiction of the courts of Great Britain, so far as it 
was exclusive, was confined to the high seas, but within all 
bays, creeks, coves, basins, and harbors lying within the 
body of the county the admiralty and the courts of common 
law had concurrent jurisdiction.” 

C. J. Shaw in Com. vs. Peters, 12 Metc., 387. 


“The high seas mean the waters of the ocean without the 
boundary of any county, and they are within the exclusive 
jurisdiction of the admiralty up to high-water mark when 
the tide is full.” 

1 Kent Com., 367. 


“The admiralty and maritime jurisdiction is of the same 
exclusive cognizance, and it can only be in those cases where, 
previous to the Constitution, State tribunals possessed juris- 
diction independent of national authority that they can ever 
exercise a concurrent jurisdiction.” 


1 Kent Com., 397. 


“ But the waters of the ocean on the open coast are ad- 
mitted on all sides to be without the limits of any county, 
and are within the exclusive jurisdiction of the admiralty 
up to high-water mark when the tide is full, and are deemed 
by the crown writers generally as the high sea or main sea.” 

United States vs Grush, 5 Mason, 290. 
See also Story on Constituiion, 1673. 
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This grant to the Federal head of the power to establish 
the only courts which had any jurisdiction whatever upon 
the high seas is only consistent with the view that the rights 
to be protected were national rights and should be enforced 
in national courts. 


The distinction between the jurisdiction left in the States 
over localities within their territory, within the body of a 
county, and the jurisdiction transferred to the United States 
is clearly stated in Commonwealth vs. Peters, where the Chief 
Justice says: “Supposing the case stood upon the Constitu- 
tion of the United States alone, without any legislation by 
Congress, the natural conclusion would be that the purpose 
of the Constitution was to transfer tothe Government of the 
United States all the admiralfy and maritime jurisdiction 
over cases, civil and criminal, which had been exercised in 
England by the courts of admiralty and the special com- 
missioners for the trial of maritime causes, and that all other 
judicial power would remain to the State. This would leave 
the courts of the State all the jurisdiction of all cases occur- 
ring upon rivers and other places within the ebb and flow 
of the tide lying within the body of any county.” 

This clause is not to be construed asa “cession of the 
waters,” but simply of jurisdiction. The State did not own 
the ocean and had no waters to cede. 

Nor is it contended that the jurisdiction of a State is not 
“coextensive with its territory.” Our argument is that the 
territory of Massachusetts was defined under the law of 
England, and that when she adopted the Constitution her 
domain was limited, as far as proprietary title !s concerned, 
by the body of the county, in accordance with the estab- 
lished principles of that law. 

It was without this territory that the offense with which 
Manchester is charged took place, in a locality where legis- 
lative control did not rest upon title in the soil and waters, 
but upon rights of sovereignty inseparably connected with 
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national character and which had always been exclusively 
entrusted to enforcement in admiralty courts. The transfer 
of the power to establish these courts, with their recognized 
exclusive jurisdiction over the high seas, was equivalent to 
the transfer of the right of control over those seas. 

This view is in accord with the decisions of the courts. 
In all cases when the State courts have been held to have 
jurisdiction the lucality has been admitted to be within the 
territorial boundaries of the State. 

Within such boundaries the common-law courts of the 
State continue to have jurisdiction, the State continues to 
own her fisheries. 

United States vs. Beavans, 3 Wheat., 387. 
Smith vs. Maryland, 18 Howard, 71. 


~ 


In the latter case Mr. Justice Curtis says “ this power re- 
sults from the ownership of the soil.” 

It is true that within the lide waters of the State “ there has 
been no grant of power over the fisheries” to the United 
States. 

McCready vs. Virginia, 94 U.S., 391. 


That the State had no jurisdiction upon the ocean within 
three miles of shore was necessarily the decision of the court 
in the application of the Crimes Act of 1790 to an offense 
off Newburyport. 

United States vs. Smith, 1 Mason, 147. 
United States vs. Kessler, Baldwin, 15, 35. 


Could Massachusetts, under chapter 289 of the acts of 1859, 
oust the United States of its jurisdiction ? 

The transfer of this exclusive jurisdiction over the high 
seas to the national courts was consistent with the true pur- 
pose of the Union. Such jurisdiction belongs to the Federal 
authorities for the best of reasons. 
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“The criminal jurisdiction of the admiralty is, therefore, ex- 
clusively vested in the National Government, and may be exer- 
cised over such crimes and offences as Congress may, from 
time to time, delegate to the cognizance of the national 
courts. * * * ‘The States as such are not known in our 
intercourse with foreign nations and not recognized as com- 
mon sovereigns of the ocean; and if they were permitted 
to exercise criminal or civil jurisdiction thereon there would 
be endless embarrassment arising from the conflict of 
their laws and tle most serious dangers of perpetual con- 
troversies with foreign nations. Inshort, the peace of the 
Union would be constantly put at hazard by acts over which 
it had no control and by assertions of right which it might 
wholly disclaim.” 

oe AD 


Story on the Constitution, § 1673. 


The admiralty jurisdiction of the United States, as com- 
pared with that of England, has been extended but never 
abridged. 

“As the seas are the joint property of nations whose rights 
and privileges thereto are regulated by the law of nations 


and of treaties, such cases necessarily belong to national 
jurisdiction.” 


Ch. J. Jay Chisholm vs. Georgia, 2 Dallas. 


The statement of Chief Justice Field in his opinion in this 
case that “ we are unable to find any indication anywhere 
that the customary law of England in regard to the bound- 
aries of counties was adopted by the Constitution of the 
United States as a measure to determine the territorial juris- 
diction of the States” is an unsatisfactory reply to the argu- 
ment. The presumption would be that the customary law 
of England was the law prevailing at this timein the States 
unless there were evidence to the contrary. Is there any evi- 
dence to be found that any other law as to territorial juris- 
diction was adopted ” 

We submit, however, that the cases cited give evidence of 
clear recognition of this, which the statement seemingly ad- 
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mits to be, the customary law of England, as applied to State 
jurisdiction. 


3. “ The Congress shall have power to requlate commerce with 
foreign nations and among the several States.” 


Fishing upon the high seas is in its nature an integral 
part of national commerce, and its control and regulation 
are necessarily vested in Congress and not in the individual 
States. 

To secure the benefit of such national control and regu- 
lation of the fisheries was one of the express purposes of 
the Union. 


“There are rights of great moment to the trade of America 
which are rights of the Union. I allude to the fisheries, to 
the navigation of the lakes, and to that of the Mississippi.” 

Hamilton in Federalist, Nov. 24, 1787. 


In the Federal Convention debates it was claimed by Mr. 
Pinckney that there were “ five distinct com mercial interests: 
1. The fisheries and West India trade, which belonged to 
the New England States.” 

Madison Papers, vol. III, p. 1450. 


Governor Morris stated that “the fisheries and the Missis- 
sippi are the great object of the Union.” 

“The taking of fish is a very momentous concern; it 
forms a nursery for seamen, and this will be the source from 
which we are to derive maritime importance.” 

Fisher Ames in Ist Congress. 


In the language of Mr. Gerry, “it is well known to be the 
best nursery for seamen; the United States has no other.” 
In the correspondence between Mr. Adams and Mr. 
Franklin in 1782 it was urged that the fisheries were essen- 
tial to the Northern States and the Mississippi to the South- 
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ern and both to all, and that as a source of trade the fisheries 
were as important to the Southern States as to any. 
John Adams’ Works, vol. 3, p. 319. 


The importance of fisheries to commerce from a national 
standpoint was discussed in the correspondence between 


Ralph Izard and John Adams. 
John Adams’ Works, vol. 7, p. 46. 


See also the report of Mr. Jefferson, as Secretary of State, 
upon the resolution presented to Congress by the general 
court of Massachusetts. 

Works of Thomas Jefferson, vol. 7, p. 538. 


The fisheries of the ocean were viewed as of national im- 
portance as one of the principal sources of maritime power 
and of interstate and foreign commerce, and it was believed 
that one of the great benefits to be obtained from the Fed- 
eral Union was to be their control by a uniform law and pro- 
tection by national authority. The taking of fish in the ocean 
is an act necessarily bringing those engaged in it into con- 
tact with other nations. What is true of the simple act of 
navigation upon an ocean is still more true of fishing 
there. 


“ When, therefore, the Venturia went out from San Fran- 
cisco or San Diego on her several voyages she entered on a 
navigation which was necessarily connected with other na- 
tions. While on the ocean her national character only was 
recognized, and she was subject to such laws as the commer- 
cial nations of the world had agreed upon for the govern- 
ment of the vehicles of commerce occupying this common 
property of all mankind. 

“True, she was not trading with others, but she was navi- 
gating with them and, consequently, with them was engaged 
In commerce.” 

Lord vs. Steamship Co., 102 U.S., 541. 


Be Witte... 
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Can there be any doubt, following such reasoning, that 
the control of the vessels engaged in taking menhaden upon 
the high seas is vested exclusively in Congress as a part of 
our external commerce ? 

The principles to be applied under this clause of the Con- 
stitution have been stated in many cases and very fully in 
a recent case— 


Robbins vs. Shelby Taxing District, 120 U.S. 489. 
Mr. Justice Bradley there says: 


“The Constitution of the United States having given to 
Congress the power to regulate commerce, not only with 
foreign nations, but among the several States, that power is 
necessarily exclusive whenever the subjects of it are national 
in their character or admit only of one uniform system or 
plan of regulation. 

“When the power of Congress to regulate is exclusive the 
failure of Congress to make express regulations indicates its 
will that the subject shall be left free from any restrictions, 
and any regulation of the subject by the States, except in 
matters of local concern only, is repugnant to such freedom.” 


It would seem to be free from doubt that the ocean fisheries 
or coast fisheries, as they are termed, are national in charac- 
ter and in importance. 

They were so considered previous to and at the formation 
of the Constitution; they have been ever since a most im- 
portant feature of national policy and occupied prominent 
position in our treaties; they “ enter into the national policy, 
affect national rights, and may compromit the national sov- 
ereignty;” in the taking of the fish and in the navigation 
of the ocean they are inseparably connected with the inter- 
ests of the country as a whole and its people as citizens of the 
United States; they constantly bring those engaged in this 
branch of commerce in contact with the rights and privi- 
leges of other nations. 

That the welfare of these national industries requires one 
uniform system of regulation seems apparent. 
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Whether it be mackerel, cod, or menhaden fisheries, what 
more embarrassing and destructive of their proper conduct 
than to have twenty-two different systems of laws and regu- 
lations controlling the same industry along our shores? 

Nothing is more certain than that the just regulation of 
different fisheries demands careful investigation into the 
facts relating to them, freedom from prejudiced and vexa- 
tious local legislation, and a protection that can only be 
secured from congressional control. 

This question does not affect menhaden fisheries alone, 
but the mackerel, cod, and other fisheries as well. The 
fickleness and injustice of State legislation must always sub- 
ject to the varying whims of local ignorance or prejudice an 
important industry, involving the outlay of a large amount 
of capital, upon which great commercial interests depend, 
an industry fruitful, too, of national blessing, in the build- 
ing of ships and in the education of mariners. 

Moreover, even if the subject-matter of ocean fisheries 
were deemed to be of sucha nature that the States might 
make and enforce regulations thereof until the contrary in- 
tent of Congress appeared, the purpose of Congress to take 
this regulation into its own control has been plainly mani- 
fested. 

Under its joint resolution of February 9, 1871, in estab- 
lishing the Fish Commission, and under Title LI of the 
Revised Statutes, entitled ‘‘ Regulation of the Fisheries,” it 
has assumed the regulation of the coast fisheries in all such 
respects as are covered by the Massachusetts statute under 
which Manchester was convicted. It has made it the duty 
of the Fish Commissioner to investigate the facts and re- 
port whether any, and, if so, what, protective, prohibitory, 
or precautionary measures shall be adopted in the premises. 

This must have been done with a view of passing all such 
laws as should be necessary for the protection of the food 


fishes of the coast. 
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Again Congress took action in the enactment of chapter 
288 of the statutes of 1887 relating to the mackerel fisheries. 

It took action under the statutes relating to bounties, priv- 
ileges, and agreements in 1792, in 1793, and in 1818, and in 
the granting of the license under which the plaintiff in error 
was fishing. | 

Whatever construction has been put upon such a license 
in cases where the rights of the licensee have been affected 
by State legislation, it has never been denied that such a 
license is a grant of authority, as held in 

Gibbons vs. Ogden, 9 Wheat., 1. 


When Congress enacted the law under which the plaintiff 
in error took out his license its power to regulate this fishery 
was exercised, and no prohibitory statute of a State could 
defeat his right to fish in the high seas under it. 

In the case of Smith vs. Maryland, where such a license 
was considered, the locality was admittedly within the terri- 
tory of the State and the State law was held valid under its 
right to protect its own territory and property. 

In each of the cases relating to the regulation of shell fish 
the decision rests upon a state of facts in which it is con- 
ceded that the fish were within the territory and soil of the 
State. 

We do not question the right of the State to regulate its 
own fisheries within its own soil or tide waters. 

The United States has in her treaties with foreign powers 
several times disposed of these fisheries as though they be- 
longed to her and not as though they were the property of 
the individual States. 

Commerce with the nations is constantly concerned with 
them, either through rights and privileges determined by 
treaties or those determined by the general consent of the 
common sovereigns of the ocean. 

The menhaden fishery, with all its ramifications, insepa- 
rably connected as it is with the food fisheries and markets 
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of the world, is practically destroyed by such legislation as 
that of Massachusetts, based upon an unjust discrimination 
and lack of such investigation as is being now carried on by 
authority of Congress. 

It is the exclusion by the State of an important business 
connected with the commerce of the nations, authorized by 
national license, not from its own domain, where it might 
be claimed to be a matter of internal concern, but from the 
high seas, where it is necessarily a matter of external con- 
cern and carried on in contract with and together with all 
mankind. 


JosePpH H. CHOATE, 
JaMEs F.. JACKSON, 
Of Counsel for Plaintiff in Error. 
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Opinion of the Supreme Mudicial Court 


of Massachusetts. 


COMMONWEALTH v. ARTHUR MANCHESTER. 


Fietp, C. J. The defendant was complained of for 
taking fish by the use of a purse seine in the waters of 
Buzzard’s Bay, within the jurisdiction of this Common- 
wealth. It appears by the report that the point in Buzzard’s 
Bay where the seine was used ** was within that part of 
Buzzard’s Bay which the Harbor and Land Commission- 


ers, acting under the provisions of section 2 of chapter 


196 of the Acts of the year 1881, had, so far as they were 
capable of doing so, assigned to and made a part of 
the town of Falmouth:” that the distance between the 
headlands at the mouth of Buzzard’s Bay is ‘* more 
than one and less than two marine leagues;” and that 
‘the distance across said bay at the point where the 
acts of the defendant were done is more than two marine 
leagues, and the opposite points are in different coun- 
ties.” The place ‘‘ was about, and not exceeding, one 
mile and a quarter from a point on the shore, midway from 
the north line of ” the town of Falmouth ‘* to the south line” 
of said town. Buzzard’s Bay lies wholly within the territory 
of Massachusetts, having Barnstable County on the one side 
and the counties of Bristol and Plymouth on the other. The 
defendant offered evidence that he was fishing for menhaden 
only with a purse seine, and that the bottom of the sea ** was 
not encroached upon or disturbed ;” ‘* that it was impossi- 
ble to discern objects across from one headland to the other 
at the mouth of Buzzard’s Bay ;” that he was a citizen of the 
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State of Rhode Island, and that the vessel upon which he 
was employed, and in connection with which he was using 
the seine, belonged to Newport, in that State, and had been 
‘*duly enrolled and licensed at that port under the laws of the 
United States for carrying on the menhaden fishery.” It 
was contended at the trial, among other things, that the St. 
of 1886, c. 192, under which the complaint was made, had 
not repealed the St. of 1865, c. 212; but this has not been 
argued in this court. It is plain that the St of 1886, c. 
192, was intended to regulate the whole subject of using 
nets or seines for taking fish in the waters of Buzzard’s Bay, 
and that by implication it repealed the St. of 1865, c. 212, 
so far as that statute related to the taking of menhaden by 
the use of a purse seine in the waters of that bay. The 
principal question argued here is, whether the place where 
the acts of the defendant were done was within the juris- 
diction of the Commonwealth of Massachusetts. 

The Pub. Sts., c. 1, §§ 1, 2, are as follows: ** Sectrion 1. 
The territorial limits of this Commonwealth extend one 
marine league from its sea-shore at low-water mark. 
When an inlet or arm of the sea does not exceed two marine 
leagues in width between its headlands, a straight line from 
one headland top the other is equivalent to the shore line. 
Sect. 2. The sovereignty and jurisdiction of the Com- 
monwealth extend to all places within the boundaries thereof, 
subject to the right of concurrent jurisdiction granted over 
places ceded to the United States.” The Pub. Sts., c. 22, 


§ 1, contain the following provision: ‘* The boundaries of 


counties bordering on the sea shall extend to the line of the 
Commonwealth, as defined in section one of chapter one.” 
Section 11, of the same chapter, is as follows: ‘* The jurisdic- 


tion of counties separated by waters within the jurisdiction of 


the Commonwealth shall be concurrent upon and over such 
waters.” The St. of 1881, c. 196, which has been referred to, 
is as follows: ‘‘*SrcTion 1. The boundaries of cities and 


towns bordering upon the sea shall extend to the line of 


the Commonwealth, as the same is defined in section one 
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of chapter one of the General Statutes. Section 2. The 


Harbor and Land Commissioners shall locate and define 
the courses of the boundary lines between adjacent cities 
and towns bordering upon the sea, and upon arms of the sea, 
trom high-water mark outward to the line of the Common- 
wealth, as defined in said section one, so that the same 
shall conform as nearly as may be to the course of the 
boundary lines between said adjacent cities and towns on the 
land; and they shall file areport of their doings, with suit- 
able plans and exhibits, showing the boundary lines of any 
town by them located and defined, in the registry of deeds, 
in which deeds of real estate situated in such town are 
required to be recorded, and also in the office of the Secre- 
tary of the Commonwealth.” Section | of chapter 1 of the 
General Statutes, contains the provisions which have 
been before recited as now contained in the Pub. Sts., c. 1, 
§ 1, and c. 22, §§ 1, 11. These provisions were first 
enacted by the St. of 1859, c. 289. The Rev. Sts., 
c. 1, § 1, were as follows: ‘* The sovereignty and juris- 
diction of the Commonwealth extend to all places within 
the boundaries thereof; subject only to such rights of 
concurrent jurisdiction as have been or may be granted 
over any places ceded by the Commonwealth to the United 
States.” The boundaries*ot the Commonwealth on the sea 
were first exactly defined by the St. of 1859, c. 289. The 
boundaries of the territory granted by the charter of the 
colony of New Plymouth, or of the territory included in 
the province charter, need not to be particularly set forth. 
Buzzard’s Bay was undoubtedly within the territory 
described in those charters. 

By the definitive treaty of peace between the United 
States of America and Great Britain, ‘** His Britannic 
Majesty acknowledges the said United States, viz., New 
Hampshire, Massachusetts Bay, . . . to be free, sovereign 
and independent States; that he treats with them as such ; 
and for himself, his heirs and successors, relinquishes all 
claims to the government, propriety and territorial rights 
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of the same and every part thereof.” 8 U. S. Sts. at 
Large, 81. If Massachusetts had become an independent 
nation, there can be no doubt, we think, that her 
boundaries on the sea, as she has defined them by the 
statutes, would be acknowledged by all foreign nations, 
and that her right to control the fisheries within these 
boundaries would be conceded. It has often been a matter 
of controversy how far a nation has a right to control the 
fisheries on its sea-coast, and in the bays and arms of the 
sea within its territory ; but the limits of this right have never 
been placed at less than a marine league from the coast on 
the open sea; and bays wholly within the territory of a 
nation, the headlands of which are not more than six geo- 
graphical miles apart, have always been regarded as a part 
of the territory of the nation in which they lie. More ex- 
tensive rights in these respects have been and are now 
claimed by sonie nations; but, so far as we are aware, all 
nations concede to each other the right to control the fish- 
eries within a marine league of the coast, and in bavs 
within the territory, the headlands of which are not more 
than two marine leagues apart. 

In the proceedings of the Halifax Commission, under the 
treaty of Washington, of May 8, 1871, where it was for the 
interest of the United States to claim against Great Britain, 
independently of treaties, as extensive rights of fishing as 
could be maintained, the claim was stated, in the answer 
on behalf of the United States, as follows: *‘‘It becomes 
necessary at the outset to inquire what rights American 
fishermen and those of other nations possess, independently 
of treaty, upon the ground that the sea is the common prop- 
erty of all mankind. For the purposes of fishing, the ter- 
ritorial waters of every country along the sea-coast extend 
three miles from low-water mark ; and beyond is the open 
ocean, free to all. In the case of bays and gulfs, such only 
are territorial waters as do not exceed six miles in width at 
the mouth upon a straight line measured from headland to 
headland. All larger bodies of water connected with the 


open sea form a part of it. And, whenever the mouth of a 
bay or gulf exceeds the maximum width of six miles at its 
mouth, and so loses the character of territorial or inland 
waters, the jurisdictional or proprietary line for the purpose 
of excluding foreigners from fishing is measured along the 
shore of the bay according to its sinuosities, and the limit 
of exclusion is three miles from low-water mark.” (45th 
Congress, 2d session, House of Representatives, Ex. 
Doc., No. 89, p. 120.) The government of Canada had 
been instructed by the government of Great Britain, on 
April 12, 1866, **that American fishermen should not be 
interfered with, either by notice or otherwise, unless found 
within three miles of the shore or within three miles of a 
line drawn across the mouth of a bay or creek which is less 
than ten geographical miles in width, in conformity with 
the arrangement made with France in 1839;” but after- 
wards the British government issued instructions ‘* that the 
United States fishermen will not be for the present pre- 
vented from fishing except within three miles of the land, 
or in bays which are less than six miles broad at the 
mouth” (d7d., pp. 120, 121). It is true that Mr. Dana, 
of counsel for the United States, contended, in argument 
with reference to the right to fish in the open sea, ‘*that 
the deep-sea fisherman, pursuing the free-swimming fish of 
the ocean with his net or his leaded line, not touching 
shores or troubling the bottom of the sea, is no trespasser, 
though he approach within three miles of a coast, by any 
established recognized law of all nations” (zdzd., p. 1054). 
This contention, however, did not touch the right to fish in 
bays or arms of the sea, and it was not the claim actually 
made by the United States before the commission. This 1s 
stated in the answer and in the brief of the United States. 
The answer does not allude to any such position as that 
taken by Mr. Dana in his closing argument, but in the 
brief it is said: ** Many authorities maintain that whenever, 
under the law of nations, any part of the sea is free for 
navigation, it is likewise free for fishing by those who sail 
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over its surface. But, without insisting upon this, the 
inevitable conclusion is that prior to the treaty of Wash- 
ington the fishermen of the-United States, as well as those 
of all other nations, could rightfully fish in the open sea 
more than three miles from the coast, and could also fish at 
the same distance from the shore in all bays more than six 
miles in width, measured in a straight line from headland 
to headland” (7d7d., p. 166). 

The counsel for the detendant in the case at bar place 
much reliance upon the decision in 7he Queen v. Acyn, 
2 Ex. D. 63. In that case the detendant was the 
officer in command of the Franconia, a German steamer, 
which, at a point ‘‘one mile and nine-tenths of a mile 


S.S.E. from Dover pier-head, and within two and a halt 


miles from Dover beach,” in the English Channel, ran 
down and sunk the British steamer Strathclyde, and 
one of the Strathclyde’s passengers was drowned. The 
defendant was indicted in the Central Criminal Court for 
manslaughter. The question was whether the offence 
was committed within the jurisdiction of the admiralty, 
the Central Criminal Court having jurisdiction to hear 
and determine any offence alleged ‘*to have been com- 
mitted on the high seas or other places within the juris- 
diction of the Admiralty of England,” (p. 100). A 
majority of the court held that the offence was com- 
mitted on the German steamer, and not on the British 
steamer; and that, under the laws then existing, there was 
no admiralty jurisdiction over an offence committed by a 
foreigner on a foreign ship on the open sea, whether within 
or without a marine league from the shore of England. 
In consequence of this decision, Parliament passed the St. 
of 41 and 42 Vict., c. 73. By that act it was declared 
that, ‘‘ for the purpose of any offence declared by this Act 
to be within the jurisdiction of the Admiral, any part of the 
open sea within one marine league of the coast, measured 
from low-water mark, shall be deemed to be open sea 
within the territorial waters of Her Majesty’s dominions.” 
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[tis obvious that by this decision the court did not attempt 
to define the extent of the dominion of Great Britain over 
the open sea adjacent to the coast, but only the extent of 
the existing admiralty jurisdiction over offences committed 
on the open sea. The courts of England would undoubt- 
edly enforce any act of Parliament conferring upon them 
jurisdiction over offences committed anywhere. It is equally 
obvious that the decision has nothing to do with the right 
of control over fisheries in the open sea, or in bays or arms 
of the sea. The case contains a great deal of learning 
upon the respective limits of the common-law jurisdiction 
and of the admiralty jurisdiction in England over crimes, 
and upon the boundaries of counties in England under the 
laws then existing. These distinctions are immaterial in 
the case at bar, except with reference to the contention 
that the place where the acts complained of were done was 
within the admiralty jurisdiction of the courts of the United 
States. The boundaries of counties in Massachusetts may 
be defined by statute, and they may be made to extend 
over all the territory of Massachusetts, whether it be sea 
or land; and, if Massachusetts has a right to control the 
fisheries in Buzzard’s Bay, offences in violation of the 
regulations which the State may establish can be tried in 
any of its courts upon which it may confer jurisdiction. It 
is to be noticed, however, that in all the citations contained 
in the different opinions given in 7he Queen v. Aeyn, 
wherever the question of the right of fishery is referred to, 
it is conceded that the control to the extent at least of a 
marine league belongs to the nation on whose coasts the 
fisheries are. The argument of Mr. Benjamin, of counsel 
for the defendant, is not contained in the report of the 
case ; but, from the statement of Mr. Justice Lindley, found 
on page 90 of the report, it seems that he admitted that 
the dominion of a State over the seas adjoining its shore 
existed for the purpose of protecting *‘ its coasts from the 
effects of hostilities between other nations which may be 
at war, the protection of its revenue and of its fisheries, 
and the preservation of order by its »olice.” 
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In the Direct United States Cable Co. v. Anglo- 
American Telegraph Co., 2 App. Cas. 394, it became 
necessary for the Privy Council to determine whether a 
point in Conception Bay, Newfoundland, more than three 
miles from the shore, was a part of the territory of New- 
foundland, and within the jurisdiction of its Legislature. 
The average width of the bay ‘is about fifteen miles,” 
and the distance between the headlands is ‘‘ rather more 
than twenty miles.” Lord Blackburn, in delivering the 
opinion, says, at p. 416: ** The question raised in this case, 
and to which their lordships confine their judgment, is as to 
the territorial dominion over a bay of configuration and 
dimensions such as those of Conception Bay above de- 
scribed. The few English common law authorities on this 


point relate to the question as to where the boundary of 


counties ends, and the exclusive jurisdiction at common 
law of the court of admiralty begins, which is not pre- 
cisely the same question as that under consideration; but 
this much is obvious, that when it is decided that any 
bay or estuary of any particular dimensions is or may 
be a part of an English county, and so completely within 
the realm of England, it is decided that a similar bay 
or estuary is or may be part of the territorial dominions 
of the country possessing the adjacent shore.” He cites 
the well-known language of Lord Hale: ‘** That arm or 
branch of the sea which lies within the fauces terre, where 
a man may reasonably discerne between shore, is, or at 
least may be, within the body of a county, and therefore 
within the jurisdiction of the sheriff or coroner,” and 
comments upon its indefiniteness; and then cites the case 
of Regina v. Cunningham, Bell’s Cr. C. 72, 86, and says 
that in this case, ‘‘ this much was determined, that a place 
in the sea, out of any river, and where the sea was more 
than ten miles wide, was within the county of Glamorgan, 
and consequently, in every sense of the words, within the 
territory of Great Britain.” Apparently he was of opinion 
that, by most of the text-writers on international law, Con- 
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ception Bay would be excluded from the territory of New- 
foundland, and that the part of the Bristol Channel, which 
in Aegina v. Cunningham was decided to be in the county 
of Glamorgan, would be excluded from the territory of Great 
Britain; but he decides that Conception Bay is a part of 
the territory of Newfoundland, because the British govern- 
ment has exercised exclusive dominion over it, with the 
acquiescence of other nations, and it has been declared by 
act of Parliament ** to be part of the British territory, and 
part of the country made subject to the Legislature of New- 
foundland.” 

We regard it as established that, as between nations, the 
minimum limit of the territorial jurisdiction of a nation over 
tide-waters is a marine league from its coast, and that bays 
wholly within its territory not exceeding two marine leagues 
in width at the mouth are within this limit, and that included 
in this territorial jurisdiction is the right of control over 
fisheries, whether the fish be migratory, free-swimming 
fish, or free-moving fish like lobsters, or fish attached 
to or imbedded in the soil. The open sea within this limit 
is of course subject to the common right of navigation ; 
and all governments, for the purpose of self-protection 
in time of war, or for the prevention of frauds on its 
revenue, exercise an authority beyond this limit. We 
have no doubt that the British Crown will claim the 
ownership of the soil in the bays and in the open sea 
adjacent to the coast of Great Britain, to at least this 
extent, whenever there 1s any occasion to determine the 
ownership. The authorities are collected in Gould on 
Waters, part I, cc. 1,2, and notes. See also Ve7// v. Duke 
of Devonshire, 8 App. Cas. 135. Gammell v. Commission- 
ers of Woods and Forests, 8 Macq. 419. Mowat v. McFee, 
5 Sup. Ct. of Canada, 66. The Queen v. Cubitt, 22 Q. B. 
D. 622. St. 46 & 47 Vict., c. 22. 

But it is argued that, if the fisheries of Buzzard’s Bay 
are within the control of either the State of Massachusetts 
or of the United States, this control, by the Constitution of 
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the United States, is exclusively with the United States. 
The question is, therefore, whether the statutes of Mas- 
sachusetts which have been cited are repugnant to the Con- 
stitution and laws of the United States. There is no belt 
of land under the sea adjacent to the coast which is the 
property of the United States and not the property of the 
States. It is conceded that the case of Dunham v. Lam- 
phere, 3 Gray, 26%, is decisive of the case at bar if that case 
was correctly decided. That case was decided before the 
passage of the St. of 1859, c. 28, and the place where the 
acts complained of were done was not within a bay but in 
the sea within one mile of Gravel Island. Shaw, C. J:, 
says, in the opinion: ** Being within a mile of the shore 
puts it beyond doubt that it was within the territorial 
limits of the State, although there might in many cases be 
some difficulty in ascertaining precisely where that limit is. 
We suppose the rule to be, that these limits extend a marine 
league, or three geographical miles, from the shore; and 
in ascertaining the line of shore this limit does not follow 
each narrow inlet or arm of the sea; but when the inlet is 
so narrow that persons and objects can be discerned across 
it by the naked eye, the line of territorial jurisdiction stretches 
across from one headland tothe other of such inlet” (pp. 269, 
270). Hethen proceeds to discuss the question ** Whether the 
right of property and of dominion and government over the 
sea-coast fisheries, and all fisheries in tide-waters and arms 
of the sea, belong properly to the general government, or 
remain with the State government; ” and he concludes that 
‘*in the distribution of powers between the general and 
‘*the right to the fisheries and the 


State governments,’ 
power to regulate the use of the fisheries on the coasts and 
in the tide-waters of the State” were left by the Constitution 
of the United States with the States, ** subject only to such 
powers as Congress may justly exercise in the regulation 
of commerce, foreign and domestic ;” and he says, ‘* That 
the exercise of both of these are not inconsistent, and there- 
fore not in conflict with each other, was also settled by the 
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Supreme Court of the United States, in the case of W7/son v. 
Black Bird Creek Marsh Co., 2 Pet. 245.” 

/n Dunham v. Lamphere, ubi supra, the defendant was 
a citizen of the State of Rhode Island, and the owner 
and master of a fishing vessel which had been duly licensed 
as a fishing vessel pursuant to the laws of the United 
States ; but it is said that this license did not affect the ques- 
tion. We are asked to reconsider this decision mainly on 
the ground that the admiralty and maritime jurisdiction of 
the courts of the United States was not considered in 
the opinion. It has indeed been suggested that the 
recent decisions of the Supreme Court of the United 
States upon the power of Congress ‘*‘to regulate com- 
merce with foreign nations, and among the several 
States, and with the Indian tribes” (Const. U. S., Art. I., § 
8), require that this decision be reconsidered; but no recent 
decisions of that court have been cited which relate to the 
regulation and control of the fisheries within the territorial 
tide-waters of a State, and the decisions of that court 
which relate to this subject are considered hereafter, and 
they do not appear to be in conflict with the decision in 
Dunham v. Lamphere. So far as we know it has never 
been decided anywhere that the regulation of the fisheries 
within the territorial limits of a State is a regulation of 
commerce: the decisions are, that the control of the fisheries 
is not included in the grant of power to Congress to regulate 
commerce. Gould on Waters, § 38. In all treaties and inter- 
national relations the coast fisheries are regarded asa distinct 
subject from that of commerce. The argument addressed 
to us is that by the Constitution of the United States the 
judicial power of the United States extends ** to all cases 
of admiralty and maritime jurisdiction” (Const. U. 5., 
Art. III., § 2); that this power is exclusive; that the case 
at bar is within this jurisdiction, and that therefore the courts 
of Massachusetts have no jurisdiction over it. It must, we 
think, be considered as settled, that, if land on the coast be 
reclaimed from the sea, or if piers or wharves be extended 
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into the sea, such land and structures are a part of the ter- 
ritory of the State whose shores they adjoin. Pollard v. 
Hlagan, 3 How. 212. Weber v. Harbor Conmussioners, 
18 Wall. 57. Commonwealth v. Roxbury, 9 Gray, 451. 
Commonwealth v. Alger, 7 Cush. 53. Bostonv. Richard- 
son, 105 Mass. 351. Galveston v. Menard, 23 Texas, 349. 
Barney v. Keokuk, 94 U.S. 324. 

In McCready v. Virginia, 94 U.S. 391, it is said iy the 
opinion that ** the precise question to be determined in this 
case is, Whether the State of Virginia can prohibit the citizens 
of other States from planting oysters in Ware River, a stream 
in that State, where the tide ebbs and flows, when its own 
citizens have that privilege. The principle has long been 
settled in this court, that each State owns the beds otf all 
tide-waters within its jurisdiction, unless they have been 
granted away. ‘ollard v. Hagan, 3 How. 212. Smith 
v. Maryland, 18 How. 71, 74. Munford v. Wardwell, 6 
Wall. 423,436. Weber v. Harbor Commissioners, 18 Wall. 
57, 66. In like manner, the States own the tide-waters 
themselves, and the fish in them, so far as they are capable 
of ownership while running. tor this purpose the State 
represents its people, and the ownership ts that of the people 
in their united sovereignty. Martin v. Waddell, 16 Pet. 
$67,410. The title thus held is subject to the paramount 
right of navigation, the regulation of which, in respect to 
foreign and interstate commerce, has been granted to the 


United States. “There has been, however, no such grant ot 


power over the fisheries. ‘These remain under the exclusive 
control of the State, which has consequently the right, 1n its 
discretion, to appropriate its tide-waters and their beds to 
be used by its people as a common for taking and cultivat- 
ing fish, so far as it may be done without obstructing 
navigation. Such an appropriation is in effect nothing 
more than a regulation of the use by the people of their 
common property. The right which the people of the 
State thus acquire comes not from their citizenship alone, 
but from their citizenship and property combined. It is, in 


fact, a property right, and not a mere privilege or immunity 
of citizenship. ” 

In Smrth v. Maryland, 18 How. 71, 74, every question 
was discussed which arises in the case at bar except 
the question whether the place where the acts of the 
present defendant were done was within the territory 
of Massachusetts. In that case the plaintiff in error was 
a citizen of Pennsylvania, and owner of a sloop licensed 
to be employed in the coasting trade and fisheries, which 
was seized by the sheriff of Anne Arundel County in 
Maryland, while engaged in dredging for oysters in Ches- 
apeake Bay, in violation of a statute of Maryland enacted 
for the purpose of preventing the destruction of oysters in 
the waters of that State. The questions presented and 
argued were, whether that statute was repugnant to the 
provisions of the Constitution of the United States, which 
grant to Congress the power to regulate commerce, or to 
those which declare that the judicial power of the United 
States shall extend to all cases of admiralty and maritime 
jurisdiction, or which declare that the citizens of each 
State ** shall be entitled to all privileges and immunities of 
citizens in the several States ” Const. U.S., Art. IV., § 
2. Mr. Justice Curtis, indelivering the opinion, says: 
‘* Whatever soil below low-water mark is the subject of 
exclusive propriety and ownership, belongs to the State on 
whose maritime border and within whose territory it lies, 
subject to any lawful grants of that soil by the State, or 
the sovereign power which governed its territory before the 
declaration of independence. /Po/lardyv. Hagan, 3 How. 
212. Martin v. Waddell, 16 Pet. 367. Den v. Jersey Co., 
15 How. 426. But this soil is held by the State, not only 
subject to, but in some sense in trust for. the enjoyment of 
certain public rights, among which is the common liberty ot 
taking fish, as well shell-fish as floating fish.” He also says 
that the statute of Maryland does ** not touch the subject of 
the common liberty of taking oysters, save for the purpose of 
guarding it from injury, to whomsoever it may belong, and 
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by whomsoever it may be enjoyed. Whether this liberty 
belongs exclusively to the citizens of the State of Mary- 
land, or may lawfully be enjoyed in common by all citizens 
of the United States; whether this public use may be 


restricted by the State to its own citizens, or a part of 


them, or by torce of the Constitution of the United States 
must remain common to all citizens of the United States: 
whether the national government, by a treaty or act of Con- 
gress, can grant to foreigners the right to participate 
therein ; or what, in general, are the limits of the trust upon 
which the State holds this soil, or its power to define and con- 


trol that trust, are matters wholly without the scope of 


this case, and upon which we give no opinion.” Upon the 
question of the admiralty jurisdiction, he says: ‘* But we 
consider it to have been settled by this court, in Unzted 
States v. Bevans, 3 Wheat. 336, that this clause in the 
Constitution did not affect the jurisdiction, nor the legislative 
power of the States, over so much of their territory as lies 
below high-water mark, save that they parted with the 
power so to legislate as to conflict with the admiralty juris- 
diction or laws of the United States. As this law conflicts 
neither with the admiralty jurisdiction of any court of the 


United States conferred by Congress, nor with anv law of 


Congress whatever, we are of opinion it is not repugnant 
to this clause of the Constitution.” He also held that it 
was not repugnant to the clause of the Constitution which 
conferred upon Congress the power to regulate commerce, 
and that the enrolment and license of the vessel conferred 
upon the plaintiff in error no right to violate the statute of 
Maryland. It is said in the opinion that ‘* no question was 
made in the court below whether the place in question be 
within the territory of the State. The law is, in terms, 
limited to the waters of the State ;” the question, therefore, 
did not arise ‘*‘ whether a voyage of a ‘vessel, licensed and 
enrolled for the coasting trade, had been interrupted by 
force of a law of a State while on the high seas, and out of 
the territorial jurisdiction of such State.” The dimensions 


of Chesapeake Bay do not appear in the report of the 
case, but it has been said that this bay is ** twelve miles 
across at the ocean.” 1 Bish. Crim. Law. § 75. Itis a bay 
considerably larger than Buzzard’s Bay, and is not wholly 
within the State of Marvland, although at the point where 
Anne Arundel County bounds upon it it is wholly in that 
State. //aney v. Compton, 7 Vroom, 907. Cornfield v. 
Corvell, 4 Wash. C. C. 371. Weston v. Sampson, 8 Cush. 
O47. Mahler v. Norwich & New Jork Transportation 
Le., 43 N. ¥. 352. United States v. Smiley, 6 Sandt. C. 
C. 640. 


The argument trom the 
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grant of judicial power to the 
United States in all cases of admiralty and maritime 
jurisdiction proceeds upon the theory that the jurisdiction 
thus granted is the jurisdiction as to subject matter and 
place, which courts of admiralty exercised in England 
when the Constitution was adopted; and that this is an 
exclusive jurisdiction, civil and criminal, which is fixed 
and cannot be changed by legislation. But in civil causes 
the jurisdiction both as to subject matter and place is not 
exactly that of the Courts of Admiralty ) Kngland at any 
time: and this jurisdiction can-within certain limits be 
changed by Congress, and under the existing laws per- 
sonal suits on maritime contracts or for maritime torts 
can be maintained in the State courts: and the courts of 
the United States, merely by virtue of this grant of judicial 
power, have no criminal jurisdiction whatever. The 
criminal jurisdiction of the courts of the United States 1s 
wholly derived from the statutes of the United States: 
and these statutes, so far as they have been passed under 
the grant of admiralty and maritime jurisdiction tor the 
punishment of offences committed on the high seas or in 
bavs and arms of the sea, have usually been confined to 
offences committed ** out of the jurisdiction of any par- 
ticular State.” Butler v. Boston & Savannah Steamship 
Ce., 180 U. S. 3387. Tae Belfast, 7 Wall. 624. The kuele, 
8 Wall. 15. Leon v. Galceron, 11 Wall. 185. Steamboat 
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Co. v. Chase, 16 Wall. 522; S.C. 9 R. 1. 419. Schoon- 
maker v. Gilmore, 102 U.S. 118. Jnsurance Co. v. Dun- 
ham, 11 Wall. 1. Ex parte Byers, 32 Fed. Rep. 404. 

In each of the cases of ‘the United Slates v. Bevans, 3 
Wheat. 346, and of the Commonwealth v. Peters, 12 Met. 
587, the place where the offence was committed was in 
Boston harbor: and it was held to be within the jurisdiction 
of Massachusetts, according to the meaning of the statutes 
of the United States which punished certain offences com- 
mitted upon the high seas or in any river, haven, basin 

r bay ** out of the jurisdiction of any particular State.’ 
The test applied in Commonwealth vy Peters, which was 
decided 1n the year 1847, was that the place was within a 
bay ** not so wide but that persons and objects on the one 
side can be discerned by the naked eye by persons on the 
opposite side,” and was therefore within the body of a 
county. In United States vy. Bevans, Marshall, C J., 
said: ** The jurisdiction of a State is coextensive with its 
territory; coextensive with its legislative power. The 
place described is unquestionably within the original terri- 
tory of Massachusetts. It is then within the jurisdiction 
f Massachusetts, unless that jurisdiction has been ceded 
to the United States.’ 

There are no statutes of the United States which, as we 
construe them, purport to regulate the menhaden fisheries 
on the coast or within the bays of Massachusetts. The 
rights granted to British subjects by the treaties of June 9, 
1854, and May 8, 1871, to take fish upon the shores of the 
United States, had expired before the statute of Massachu- 
setts (St. 1886, c. 192) was passed which the defendant is 
charged with violating. If the place where the offence 
charged in this case was committed is within the general 
jurisdiction of Massachusetts, then, according to the prin- 
ciples declared in Smith v. Maryland, the statute in 
question is not repugnant to the constitution and laws of 
the United States. The contention is that the jurisdiction 
of a State as between it and the United States must be 


confined to the body of counties; and that counties must 
be defined according to the customary English usage at 
the time of the adoption of the Constitution of the United 
States; and that by this usage counties were bounded by 
the margin of the open sea; and that, as to bays and arms 
of the sea extending into the land, only such or such parts 
were included in counties as were so narrow that objects 
could be distinctly seen from one shore to the other by the 
naked eye. We are unable to find any indication any- 
where that the customary law of England in regard to the 
boundaries of counties was adopted by the Constitution of 
the United States as a measure to determine the territorial 
jurisdiction of the States. The extent of the territorial ju- 
risdiction of Massachusetts over the sea adjacent to its coast 
is that of an independent nation; and, except so far as any 
right of control over this territory has been granted to the 
United States, this control remains with the State. In 
United States vy. Bevans, Marshall, C. ]., in the opinion 
asks the following questions: ‘*Can the cession of all 
cases of admiralty and maritime jurisdiction be construed 
into a cession of the waters on which those cases may 
arise?” *‘* As the powers of the respective governments 
now stand, if two citizens of Massachusetts step into 
shallow water when the tide flows, and fight a duel, 
are they not within the jurisdiction, and punishable by 
the laws, of Massachusetts:” “It would be a’ startling 
proposition that all persons who step into tide-water on 
the open coast of Massachusetts are while they remain 
there wholly beyond the jurisdiction of the State. The 
statutes of the United States define and punish but few 
offences on the high seas, and, unless other offences when 
committed in the sea near the coast can be punished by the 
States, there is a large immunity from punishment for acts 
which ought to be punishable as criminal. ‘There are rea- 
sons, perhaps, why the States should not exercise in all 
respects the same authority over the open sea near the 
shore as over bays within their limits; and Congress or the 
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courts of the United States might refuse to recognize the 
right of a State by statute to extend its territorial limits 
beyond what is generally recognized as the territorial limits 
of States by the law of nations. Within these limits we 
think a State can define its boundaries on the sea and the 
boundaries of its counties, and by this test the Common- 
wealth of Massachusetts can include Buzzard’s Bay within 
the limits of its counties. 

The statutes of Massachusetts, in regard to bays at 
least, make definite boundaries which before the passage 
of the statutes were somewhat indefinite: and, if it were 
necessary so to consider the statutes, they might well be 
taken to be a definition of the distance which a_ person 
can see, although the origin and history of the statutes 
has no connection with the English law concerning the 
boundaries of counties. It is to be noticed that Rhode 
Island and some other States have passed similar statutes 
defining their boundaries. Public Statutes of Rhode 
Island, 182, c. 1, §§ 1, 2: c. 3, $6. Gould on Waters, 
§ 16 and note. The waters of Buzzard’s Bay are, of 
course, navigable waters of the United States, and the 
jurisdiction of Massachusetts over them is_ necessarily 
limited (Commonwealth v. Aing, 150 Mass. 221), but we 
have no occasion to consider the power of the United States 
to regulate or control either by treaty or legislation the 
fisheries in these waters, because there are no existing 
treaties or acts of Congress which seems to us to relate to 
the menhaden fisheries within such a bay. The statute of 
Massachusetts which the defendant is charged with violat- 
ing is in terms confined to waters ** within the jurisdiction of 
this Commonwealth ”; and it was passed, we think, for the 
preservation of the fish, and it makes no discrimination in 
favor of citizens of Massachusetts and against citizens of 
other States. If there be a liberty of fishing for swimming 
fish in the navigable waters of the United States, common 
to the inhabitants or the citizens of the United States, upon 


which we express no opinion, the statute may well be 
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considered as an impartial and reasonable regulation of this 
liberty ; and the. subject is one which a State may well be 
permitted to regulate within its territory, in the absence of 
any regulation by the United States. ‘The preservation of 
fish, even although they are not used as tood tor human 
beings, but as tood for other fish which are so used, is for 
the common benefit; and we are of opinion that the statute 
Is not repugnant to the Constitution and the laws of the 
United States. We see no error in the rulings at the trial, 


and there must be judgment on the verdict. 


So ordered. 
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No. 1518. 
ARTHUR MANCHESTER, Plaintiff in Error, 
v. 


THE COMMONWEALTH OF MASSACHUSETTS. 


BRIEF FOR THE COMMONWEALTH. 


The defendant is charged with the violation of Chap. 196 
of the Aus of 1886, which provides that “no person shall 
draw, set, stretch or use any drag net, set or gill net, purse 
or sweep seine of any kind for taking fish, anywhere in the 
waters of Buzzard’s Bay, within the jurisdiction of this Com- 
monwealth,” etc., with certain exceptions not: necessary to 
be stated herein. By the findings of the Court the alleged 
offence was committed at a point about a mile and a quarter 
westerly of the shore line of the town of Falmouth, in Buz- 
zard’s Bay, as shown by the map which accompanies the 
papers. Buzzard’s Bay is a body of water extending within 
certain headlands which are Jess than two and more than 
one marine league apart; the defendant was, at the time 
stated, engaged in taking fish called menhaden with a purse 
seine on or with a vessel which was duly enrolled and 
licensed under the laws of the United States for fishing. 


(Copy of Acts in appendix. ) 


TERRITORIAL LIMITS OF THE COMMONWEALTH. 


Pub. Stats., Chap. 1, Sects. land2. The territorial limits 
of this Commonwealth extend one marine league from its 
seashore at low-water mark. When an inlet or arm of the 
sea does not exceed two marine leagues in width between its 
headlands, a straight line from one headland to the other is 
equivalent to a shore line. 

Seot. 2. The sovereignty and jurisdiction of the Com- 
monwealth extend to all places within the boundaries thereot ; 
subject to the rights of concurrent jurisdiction granted over 
places ceded to the United States. 


PROPERTY AND JURISDICTION TO THE EXTENT OF A MARINE 
LEAGUE. 


The rule of jaw on the question of jurisdiction and prop- 
erty ef the sovereignty beyond the line of the shore is em- 
bodied, with concurrence of text writers, in the proposition 
terre dominium finitur ubi finitur armorum vis. Since the 
introduction of firearms the distance has usually been recog- 
nized to be a marine league, or three miles from the shore ; 
and, in eases where an arm of the sea extends into the land, 
the jurisdiction ef the sovereignty of the mainland extends 
over such water, providing the distance between the head- 
lands is less than two marine leagues. 


The claim to dominion in tide waters has been asserted by 
nations from the remotest period. Venice claimed the Adri- 
atic; Genoa claimed the Ligurian Sea; Denmark a portion 
of the North Sea. The kings of Portugal, according to 
Vattei, once arrogated to themselves the seas of Guina and 
East India, and Spain made a similar claim toward the west. 
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In the time of Charles I1., the judge of the Admiralty Court 
asserted the king’s sovereignty within the four seas. 

These indefinite claims, which at first were asserted with 
urrogance, had, to a limited extent, a reasonable foundation, 
and to that degree they became at last recognized among 
nations. The right of limited dominion on shore .waters 
may arise by implication or assertion; if by assertion, the 
Court is not vexed with the insufficiency of the ruler’s reason. 
Whether or not the political sovereignty has the moral right 
to take or the physical power to keep does not concern the 
tribunal that administers the law. 

The Act of 41, 42, Vic., Chap. 73, within the purview of 
the statute, permanently and completely disposed of the 
abstract question discussed in Queen ». Keyn, so far as the 
British courts are concerned. 

In Direct United States Cable Company v. Anglo-Ameri- 
can Telegraph Company, 2 App. Cases, 494, the court held 
that Conception Bay, which hasan average width of-fifteen 
miles, is part of the territory of Newfoundland, because 
the British Government has exercised exclusive dominion 
over it, with the recognition of other nations, and because te 
has been declared by act of Parliament to be part of the 
country and made subject to the legislation of Newfoundland. 
The decision in Queen v. Keyn would hardly be expectad to 
embarrass the British Government in the maintenance of her 
asserted rights to the pearl fisheries of Ceylon, twenty miles 
from shore, which she has enjoyed for profit ever since her 
acquisition of it. 

It is claimed herein, at the outset, that the right te, dow 
minion over the three-mile belt, and the right of property 
in the shore fisheries, have been so distinctly asserted, by 
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the sovereignties of this country, that we are not obliged to 
resort to the abstractions of international law. 

Grotius (De Jure Belli et Pacis, Lib. I1., Cap. 2, Sect. 13) 
expresses an opinion that while no right could be acquired 
to the exclusive possession of the ocean, an exclusive right 
might be acquired in a particular part adjoining an individual 
State. Albericus Gentilis extends the distance to one hun- 
dred milez; Baldus and Bidinus to sixty. (Cockburn, C. 
J., in Queen v. Keyn.) Loccenins (De Jure Maritimo, Cap. 
4, Sect. 6) puts the limit at two days’ sail. Valin, in his Com- 
mentary on the French Ordinances of 1861 (Chap. V.), would 
have the control reach as far as bottom could be found with 
a lead line. Puffendorf (Lib. [V., Cap. 2, Sect. 8, De Jure 
Nature et Gentium) treats the sea adjoining the land as an 
accessory to the latter. This author refers to the sixty-mile 
limit of Baldus and Bodin. Casaregis (Discursus de Com- 
mercio, Seet. 136) asserts that the sovereign of the coast has 
an equal sovereignty over the sea to an extent of one hun- 
dred miles, and criminal jurisdiction over all the offenders, 
and asserts that the sovereign has not only the power of im- 
posing tolls and dues on passing ships, but also that of pro- 
hibiting ships from pussing through his waters. Bynkershoek 
(De Dominio Maris) observes: Unde dominium maris 
proximi non ultra concedimus, quam e terra illi imperari 
potest. 

It is said that this is the first suggestion of a cannon-shot 
measure of territorial dominion over the sea. Hubner (De 
la Saisie des Batimens Neutres) speaks of the near sea as an 
accessory of the land; Vattel (Droit des Gens, Sect. 288) 
speaks of the rights of a nation to extend its dominion 
over the sea “as far as is necessary for its safety, or it 
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can make its power respected,” and adds that no one 
can navigate the adjoining waters against the will of the 
sovereign. He further says, “that the nation cannot refuse 
access to ships not suspected or making innocent use of its 
waters without a violation of its duty,” and adds, “ It is 
true, itis for the nation to judge of what it shall do in a par- 
ticular case ; if it determines wrongly, it errs, but the others 
must put up with it.” Vattel also approves the cannon-shot 
rule of distance. 

The writer of the article “ Mer,” in “ Repertoire de Juris- 
prudence,” asserts that every sovereign is entitled to forbid 
commerce from approaching within a certain distance, which 
he intimates has been fixed by treaties of peace of commerce 
at two leagues. Moser (Versuch des Neusten Europiaischen 
Voélkerrechts, Vol. V., page 486) asserts the same principle 
and says, “ The sea which borders on the coast of a country 
is indisputably, according to the law of nations, under the 
sovereignty of the adjoining lands so far as a cannon shot 
will reach.” Lampredi (Public Jar. Theor., Vol. 2, page 
65) assimilates the adjoining water absolutely to the land as 
to property rights and dominion “ zn ejus imperio et dominio.” 
Galiani, 1782 (De’ Doveri de’ Principi Neutrali), extends 
the control of the land sovereign to such a distance as the 
magistrates can, by fear of the powers confided to them, 
cause their decrees to be obeyed. Martens, 1778, asserts 
the right of a nation to such portions of the neighboring sea 
as is capable of being held from the shore, and adopts the 
cannon-shot rule of distance. M. Reyneval (Institutions du 
Droit de la Nature et des Gens, Liv. 2, Chap. 9, Sec. 10) 
makes the horizon the boundary of the territorial sea. 
Schmalz, a professor of law at University at Berlin, says, 
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to property rights and dominion “ in ejus imperio et dominio. 
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“The parts of the sea which bathe the coast have always 
been considered to be the property of the country which they 
bound as far as the defence of the shore can extend.” He 
admits the arbitrary rule of three marine leagues. Kluber 
(Droit des Gens Modernes, Part II., Title 2, Sec. 130) “To 
the maritime territory of a state belong the maritime dis- 
tricts or waters capable of exclusive possession.” The 
“extent of the shore at all events, according to generally 
received opinion,” is a cannon-shot distance from shore. 
Pascal Fiore (International Law, Vol. 1, page 370, Italian) 
adopts the proposition as to control over the adjoining 
waters, without defining the extent. He says every nation 
has a dominion utile on the sea which washes its shore in 
the interests of its preservation; it exercises besides a 
right of jurisdiction and police in the interest of its defence. 
MM. Pistoye and Duverdy (Traite des Prises Maritimes, 
Tit. 2, Chap. III., Vol. 1, page 93) say: “From the coast 
each power can in a given zone measured by the range of a 
cannon shot impose its laws and enforce obedience to them.” 
They add that there is such a constant dominion that these 
territorial waters are under the immediate police of the local 
government, in the same manner as each state is master of 
the rivers, lakes and channels which pass through its terri- 
tory. M. Hautefeuille (Historie des Origines des Progres 
et des Variations du Droit Maritime, page 197) says: 
“ High seas cannot be possessed exclusively. The part of 
the sea which touches the coast may be defended by the 
riparian and kept under his subjection; he can show out 
foreign vessels or admit only such as he pleases.” He fur- 
ther says: “The products of the sea are not inexhaustible 
und require to be kept under proper regulation. Hence the 
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adjoining sea may be possessed and considered as an acces- 
sory of the shore.” Hallack on International Law, Chap. 
VI., Sect. 13, says: “The general usage of nations super- 
adds to this maritime territory an exclusive territorial juris- 
diction over the sea for the distance of one marine league, 
or the range of a cannon shot along all the shores or coasts 
of a state.” 
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He says further, “even beyond this limit states may exer- 
cise a qualified jurisdiction for fiscal and defensive purposes.” 
Von Kaltenborn, in Private Maritime Law of Europe, says: 
“fora period of two hundred years both in theory and prac- 
tice that the litoral sea, so far as a cannon shot will reach, 
belongs to the maritim eterritory of a nation.” M. Calvo 
(Droit International, Liv. V., Sects. 199-201) questions the 
right of separate property in the marine belt, but admits the 
right of surveillance and jurisdiction in the interest of the 
owners’ defence or the protection of their fiscal interest. It 
is, therefere, he says, “in the nature of things that this should 
extend as far as its existence can be justified, but should 
terminate where all fear of real danger, or its public useful- 
ness, or the possibility of defence ceases.” 

Signor Foramiti, in L’Avvocato Marittimo, says: “ The 
waters which bathe the coast and shores of « state form its 
natural boundary; for the more effectual protection and 
defence of which the general usage of nations allows an im- 
aginary line to be traced upon the sea at a convenient distance 
from the shore, and adapting itself to the formation of the 
latter, which line must be considered as the artificial maritime 
boundary of the state. Every ship which is found within 
this line must be considered as in the waters of the state of 
which it bounds the sovereignty and jurisdiction, and those 
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on board must conduct themselves as though they were on 
the shore, doing nothing which the government has a right 
to prohibit as prejudicial to the property or safety of the 
nation. 

In M. Ortolan (Diplomatic de la Mer, Liv. 2 Chap. 8), re- 
ferring to the “nature of the right which the nation owning a 
coast can claim over it,” says “ it cannot assert a right to pre- 
vent ships from passing in front of its shores or declare the 
territorial sea closed, as it might do inrespect to one of its 
ports.” It cannot impose tolls on passing vessels, as in a 
water belonging to itself, except so far as indemnity for 
works for the benefit of navigation, or for special services 
rendered, but he admits a right of a country to protect itself 
in regard “to safety, prosperity and individual interests.” 

Chancellor Kent says: “The three-mile limit is recognized 
by the United States in the law which gives the District 
Court jurisdiction in cases of capture within a marine 
league.” 

He also says: “ All that can be reasonably asserted is that 
the dominion of the sovereign of the shore over the con- 
tiguous sea extends as far as is requisite for his safety and 
for some lawful end.” 

He adds: “ According to the current of modern authority, 
the general territorial jurisdiction extends into the sea as 
far as a cannon shot will reach, and no farther.” 

Bishop on Criminal Law, Book IV., Chap. 5, Sect. 74, 
says: “A nation bordering on the sea can hold actual posses- 
sion of it as far from the shore as cannon balls will reach.” 

Coke (Littleton, 439) says: “If aman be upon the sea 
of England he is within the liegence of the King of Eng- 
land, or of his Crown of England.” 
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Selden (Mare Clausen), and Bacon, 1 Abr. 640, are in 
accord with Coke. 

Blackstone, Vol. 1, page 110, “The main or high seas are 
part of the realm of England.” 

Wheaton (International Law, 255) adopts the three-mile 
rule. 

The question comes up distinctly in the case of “The Ann” 
(First Gallison, 62). The controversy was as to whether 
or not the vessel had broken a statutory embargo. It seems 
that the vessel arrived within three miles of the shore 
and then departed for an outlying post. Judge Story held 
that, being within three miles of the shore, she was within 
the acknowledged jurisdiction of the United States, and 
although she came not within the harbor but anchored in the 
open sea off Newburyport, and sailed thence outward, she 
broke the embargo and was liable to forfeiture. 

The same proposition of law was recognized in the English 
case of the “ Leda” (Swa. Adm. 40). 


See also General [ron Screw Co. v. Schurmannus, 1 
J. & H. 193. 


Chief Justice Marshall, in Church v. Hubbard, 2 Cranch, 
234, thus states the law: “The seizure of a vessel within 
range of its cannon by a foreign force is an invasion of its 
territory, and is a hostile act which is its duty to repel.” 

Under this rule, where land is reclaimed from the sea 
and where piers and wharves are projected into such waters, 
the lands and structures thus formed “are part of the State 
whose shores they adjoin,” as observed by the Chief Justice 
in the court below : — 
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See 


Pollard v. Hagan, 3 Howard, 212. 
Webber v. Commissioners, 18 Wall. 57. 
Barney v. Keokuk, 94 U. 8S. 324. 
Commonwealth v. Roxbury, 9 Gray, 451. 
Commonwealth v. Alger, 7 Cushing, 53. 
Boston v. Richardson, 105 Mass. 351. 
Mayor v. Menard, 23 Texas, 349. 
McCready v. Virginia, $4 U. S. 391. 


SpecIAL CONCESSION AS TO FISHERIES. 


A distinction is made in the power thus ascribed to the 
shore sovereign, between a usufructory right and a proprie- 
tary right, between dominion and ownership. It is not our 
intention to attempt to define the limit of the power, for the 
purposes of this case it is only necessary to establish the 
proposition that the shore fisheries are within those con- 
ceded. We mean powers conceded by text-writers and 
asserted by jurists. 

It is to be noticed that, very generally, the near-shore 
Jisheries are conceded to the local sovereignty even where 
absolute proprietorship is questioned by the jurists. Wolff 
in Jus Gentium gives to the shore state the use of the 
adjoining sea to the extent of the fisheries and the collection 
of such things as the sea produces. Pascal Fiore (Inter- 
national Law, Vol. 1, page 370) allows to every nation a 
dominium utile on the sea which washes its shore, which, he 
says, includes fishing. Prof. Heffter (Public International 
Law of Europe, Sect. 75) concedes to the state the power of 
making regulation in respect to fishing. 


1] 


Manning (Law of Nations, page 119) gives as one of the 
purposes for which jurisdiction and dominion have been 
recognized the regulation of fisheries. 

He further says “the safety and order of the State are so 
manifestly interested in this particular that the usual meas- 
ure of cannot shot is not always considered as sufficiently 
extensive in case of gulfs and bays. The State is entitled 
to extend measures necessary for the protection of its terri- 
tory and its laws to these portions of the sea and to make 
regulations of police with reference to navigation and fishing.” 

So also M. Massé (Le Droit Commercial dans ses rapports 
avec le Droit Civil, Book II., Tit. II., Art. 105) gives to the 
local sovereignty the right of fishing in the adjoining sea, 
which right, he adds, “is confined to the inhabitants of the 
coast.” 

Hale (De jure Maris, Cap. 14) speaks of the right of fishing 
in the sea and creeks and arms thereof as originally lodged 
in the Crown. He further says, “ Every nation has a right 
of police and of jurisdiction over the part of the sea which 
borders on its coasts, and makes in some sort a part of its 
territory. The right of property is burdened with a natural 
servitude for the benefit of navigation. It is otherwise in 
respect of the right of fishing, which is confined to the inhab- 
itants of the coust.” 

Gould, in his note on the Franconia case, page 24, observes 
that the above passage was noticed and apparently approved 
in Regina v. Keyn. 

In Gammell v. Commissioners of Woods and Forests (3 
Macq. 419) it was held that salmon fishing in the open sea 
around the coast belongs to the Crown. 

Lord Chief Justice Cockburn, in Queen v. Keyn, 230, 
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makes the following statement as to fisheries: “There has 
been no express concession of the rights referred to among 
nations except for violation of neutrality or breach of revenue 
or fishery laws, which, as has been pointed out, stand on a 
different footing.” 

Vattel, L. 1, Chap. 23, Sect. 287, says : “ The various uses 
of the sea near the coast render it very susceptible of prop- 
erty. People there fish, and draw from thence shells, 
pearls, amber, etc. Now in all these respects its use is not 
inexhaustible; so that the nation to whom the coasts belong 
may appropropiate to itself an advantage which it is consid- 
ered as having taken possession of, and made a profit of, in 
the same manner as it may possess the domain of the land it 
inhabits. Who can doubt that the pearl fishery of Bahrem 
and Ceylon may not lawfully be enjoyed as property ?” 

Azuni, 1805 (Droit Maritime de l’Europe, Vol. I., page 252, 
Sect. 14), assigns dominion and property of the shore sea to 
the sovereign of the coast, and (page 250, Vol. I. from the 
translation of 1860) adds, “ Great fishing is ranked among 
the regalia of a sovereign, and thus far only abridges the 
ancient and natural liberty of every maritime people. In 
consequence of this prerogative, it still belongs to sovereigns 
to prescribe the manner, kind and seasons of fishing in the 
seas within their dominions.” He adds, “ This has been done 
by the different states of Europe, who forbid the use of nets 
injurious to the multiplication of fish. Almost all nations 
have, in this respect, special laws to regulate fishing, and 
particularly to prohibit or allow it to foreigners. Hence 
public treaties have been made on this subject for the benefit 
of nations, such as that in 1456, between Henry VII. and 
Philip, archduke of Austria. The English and Dutch in 
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like manner are allowed to fish in the seas of Denmark and 
Norway, and a convention has been entered into between 
France and England to fix the times and places of fishing.” 

The right of fishing in waters adjacent to the coast of any 
nation belongs exclusively to the subjects of the State. 
(Lawrence’s Wheaton, Part II., Chap. 4, page 323.) 

Stewart, in his works on Fisheries of Scotland, Chap. 1, 
says: “ These waters, mare proxumum, are vested in the sov- 
ereign for the good of the liege to the extent of a marine 
league. As to territorial seas, the right of fishing is limited 
to the subjects of the country to which they belong. The 
law of this country recognizes the rule that subjects of one 
country are not entitled to fish in the territorial seas of 
another without a license.” 

Puffendorf (Book 4, Chap. 5, Sect. 7), says “ besides 
these there are other uses, part of which are not altogether 
inexhaustible and part may prove an occasion of damage in 
maritime countries whose interest will not permit that the 
sea should everywhere lie promiscuously free to all. Of the 
former kind is fishing, as likewise the gathering of anything 
which grows in the water. As for fish, though it be much 
more abundant in the sea than in lakes or rivers, yet it is 
manifest that it may be in part exhausted, and that if all na- 
tions should desire such a right and liberty near the coast of 
any particular country, that country must be very much pre- 
judiced in this respect, especially as to particular kinds of 
fish, or perhaps some more precious commodity, as pearls, 
coral, amber or the like, and to be found only in our part of 

=the sea, and that of no considerable extent. In this case 
there is no reason why the borderers should not rather chal- 
lenge to themselves this happiness of a wealthy shore or sea 
than those who are situated at a distance from it.” 
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Schultz on Acquatic Rights, page 4, adopts and quotes 
Puffendorf as above. 

*In 1692 the city of Hamburg obtained the right of naviga- 
tion and fishing in Davis Strait. By royal edicts in 1751, 
the commerce of unprivileged foreigners with Greenland was 
strictly forbidden. With reference to this Phillimore (Inter- 
national Law, Chap. CXC.) says: — 

“In these prohibitions there was no violation of strict law, 
however they might offend the strict comity of nations, but 
the validity of the prohibition to fish within fifteen German 
miles of the shore of Greenland was strictly denied by 
England and Holland, who adhered (fo the usual limit of can- 
non shot from the shore.” 

The treaties between this country and Great Britain have 
uniformly recognized the shore right of the respective parties. 
The United States has never claimed, except by virtue of a 
treaty, the right to override the three-mile belt, and there 
engage in fishing. The original treaty of 1783 was predicated 
on certain ancient rights in the fishing banks, which, it was 
claimed, were an appurtenance of the colonies, which re- 
mained with them when the colonies became sovereign 
States. In the treaty of 1818 a definition or modification 
of the treaty was sought, involving the three-mile limit, but 
there was no act of this Government ignoring the abstract 
right of a neighboring sovereignty to the shore belt. 

It is sufficient to say that there are no subsisting treaties 
which conflict with the laws of Massachusetts in question. 
The extent to which the Federal Government may barter 
away the proprietary rights of the States need not be dis- 
cussed herein. | 

Assuming, even, that the General Government, under the 
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stress of unfortunate events, might have the power to yield 
a part of our domain, does it follow that, until then, we may 
not exercise control over it? 

Mr. Justice Davis, in U. S. v. 43 Gall. Whiskey, 93 U. S. 
188-198, intimates that the United. States may have power 
to make a treaty by which subjects of other nationalities 
would have the right to acquire, by descent or demise, rea] 
property in this country in contravention of the statutes of 
a State. Does it follow from this that before such treaty is 
made the States may not legislate upon the subject ? 

The treaty between France and Great Britain, of 1843, 
recites: “The limits, in which the general right of fishing is 
exclusively reserved to the subjects of the two kingdoms 
respectively, are fixed at three miles from low-water mark.” 

There were then sundry special provisions respecting bays 
and headlands. Manifestly, from the whole text of the 
treaty, the three-mile limit was recognized as an existing 
right and not in the nature of a concession. 

Great Britain has from the earliest period, by appro- 
priate legislation, protected her shore fisheries. The Act of 
George I., St. 2, Chap. 18, premises as follows: “ Whereas 
in late years the breed of sea fish have been greatly preju- 
diced and destroyed by the use of nets of too small size and 
mesh, etc., Be it enacted that after the twenty-fifth day 
of September, 1716, if any person shall use at sea, upon 
the coast of that part of Great Britain called England, any 
trawl net, drag net, or set net whatever, shall forfeit all and 
singular such net,” and the further sum of twenty pounds. 
This statute is still incorporated among the fishery laws of 
Great Britain. 

Other European nations have similar statutes. 
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THe Rieut or NAviGaTION NOT INCONSISTENT WITH THE 
PROPRIETARY INTEREST. 


The quality of proprietorship in the three-mile belt, or the 
waters within the defensive reach of the shore sovereign, is 
not impaired by the fact that there is a claim of transit-right 
in other nations. The leading proposition is this: Does the 
sovereign occupy and control the waters by physical power 
or means of constant protection? If so, he holds it as he 
holds land for his own people, and for the transit of the 
world’s people. In this respect we are relegated to the uni- 
versal rule of harmless use. (Quando sine detrimento suo 
potest, alteri communicet in wis que sunt accipienti utilia, 
danti non molesia? De Offie, i. 16. Cicero is in accord 
herein with Seneca and Plutarch. He in fact states an 
ancient rule of comity, which, among enlightened nations 
to-day, has the force of law. The concession does not ope- 
rate to impair the just claim of the sovereign to his territory 
or the people to their property. Grotius (Lib. 2, Cap. 2, 
Sect. 13) says: “ And so land and rivers, and any part of the 
sea which is become the property of any people, ought not to 
be shut up against those who have need of transit for a just 
cause. The reason is, that ownership might be introduced, 
with reservation of such a use, which is of great advantage 
to the one party, and of no disadvantage to the other, and the 
authors of ownership are to be supposed to have intended 
this.” He further observes, “that Moses applied to the 
Edomites, and then to the Amorites, for leave to pass through 
the land, on condition of going by the king’s highway, and 
paying for what they took. And when these conditions were 
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rejected, he, on that account, made war on the Amorites, 
justly, as Augustine says.” 

The Greeks of the ten thousand under Clearchus claimed 
the same right. The King of Macedon applied to Agesilaus 
for leave to pass. The latter asked time to consult. The 
king replied: “ Consullet nos interea transibinus.” 

Azumi, Part I., Chap. 3, Sect. 3, thus defines the law : “It 
follows from this fundamental principle that the empire of 
the sea, according to the system established in the preceding 
chapter, is not to be regarded as a vain jurisdictional right, 
or as a mere honorary title, according to the exaggerated 
expression of Grotius, but has the real effects of every other 
kind of property. It differs in nothing from that of the 
land, and, consequently, gives us the entire disposal of the 
thing possessed, and the right of selling, exchanging, grant- 
ing and alienating it at pleasure ; provided that the possessor 
transfers no greater right than belongs to him ; that is to say, 
that those who derive title from him shall preserve their 
property no longer than while they continue in possession.” 

The right of navigation through the adjacent waters no 
more impairs the jus ¢mperium therein than the right of 
commerce through a state impairs the sovereignty thereof. 

The right of navigation no more includes, as an incident, 
the right to take fish, than does the right of free transit 
across a territory involve the right to take game, sere nature, 
in violation of local laws in that behalf made. Under the 
Constitution, a citizen of Massachusetts has the right, without 
molestation, to pass over the territory of every other State, 
but he is subject therein to local laws in respect to what he 
may capture on the way. 

The proprietary rights of a government may extend beyond 
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the three-mile belt, as in the Behring Sea, by virtue of ancient 
and continued recognition, and by force of the extended 
necessities for the protection of the share interests. This 
broad question is not involved herein. 


Il. 


Let us now consider whether the dominion or proprie- 
torship referred to, exists in the States, or in the Federal 


Government. 


JURISDICTION OF THE STATES. 


The existence of the State antedates the existence of the 
Federal Government. The definitive treaty concluded at 
Paris, Sept. 2, 1783, is in the following terms : — 

“His Britannic Majesty acknowledges the United States, 
namely, New Hampshire, Massachusetts, Rhode Island, etc., 
to be free, sovereign and independent States; that he treats 
with them as such; and for himself, his heirs and successors, 
relinquishes all claim to the government, property and terri- 
torial right of the same in every part thereof.” 

By the Federal Constitution these States became bound 
together in the more perfect union of the past century. 

As is well understood, the powers of the Federal Govern- 
ment are those which are delegated to it by the terms of the 
Constitution. All else remains with the State. The Federal 
Government received nothing from Great Britain. What- 
ever belonged to the sovereignty by the common law was 
inherited by the States. 

Martin v. Waddell, 16 Peters, 367. 
Wheaton v. Peters, 8 Pet. 591. 
Kimball v. U. S., 12 Pet. 524. 
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And these powers have been retained by the States, except 
so far as by express terms they have been conferred upon 
the General Government. 

The questions are: first, to what extent do the juris- 
diction and property of the sovereignty extend into the sea 
as a matter of territory and dominion? and, second, to what 
extent have the States parted with this dominion and prop- 
erty in the establishment of the Federal Government? 

When the States became sovereign, at the close of the 
Revolution, they respectively succeeded to the title of the 
Crown in the tide waters within their territorial limits, and 
to such rights therein as had previously been granted to 
local governments established under royal sanction. 


Martin v. Waddell, 16 Pet. 367. 

Pollard v. Hagen, 3 How: 212. 

Howard v. Ingersoll, 13 How. 381. 

New Orleans v. United States, 10 Pet. 662. 

Mumford v. Wardwell, 6 Wall. 423-436. 

Smith v. Maryland, 18 How. 74. 

Withers v. Buckley, 20 How. 84. 

Barney v. Keokuk, 94 U. S. 324. 

McCready v. Va. 94 U. S. 391. 

27 Gratt. 985. 

Confeld v. Coryell, 4 Wash. C. C. 371. 

Bennett v. Boggs, 1 Bald. C. C. 60. 

Gough v. Bell, 1 Zeb. 156. 

Attorney-General v. Stevens, Sax. 369. 

Stevens v. Paterson R. R. Co., 34 N. J. L. 582. 

Paul v. Hazleton, 37 N. J. L. 106. 

Attorney-General v. Hudson Tunnel Co., 27 N. J. 
Eq. 176. 
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Storer v. Freeman, 6 Mass. 435. 

Commonwealth v. Alger, 7 Cush. 53-78. 

Weston v. Sampson, 8 Cush. 347. 

Lakeman v. Bungham, 7 Gray, 437-440. 

Commonwealth v. Roxbury, 9 Gray, 451. 

Nichols v. Boston, 93 Mass. 39-42. 

Boston v. Richardson, 105 Mass. 351. 

Chapman v. Kimball, 9 Conn. 40. 

Simons v. French, 25 Conn. 346. 

Church v. Meeker, 34 Conn. 421. 

U.S. v. Smiley, 6 Sawyer, 640. 

State v. Sargent, 45 Conn. 358-372. 

Hollister v. Union Co., 9 Conn. 443. 

Pipkin v. Olmstead, 1 Root, 219. 

Moulton v. Libby, 37 Maine, 472. 

Dover v. Portsmouth Bridge, 17 N. H. 200. 

Clement v. Burns, 43 N. H. 609. 

Brown v. Kennedy, 5 H. & J. 195. 

Owings v. Norwood, 2 H. & J. 96. 

Den v. N. J. Co., 15 How. 426. 

Cunningham v. Browning, 1 Bland, 299. 

State v. Medbury, 3 R. I. 138. 

Chase v. American Steamboat Co., 9 R. I. 419-27: 
16 Wall. 522. 

Providence Steam Engine Co. v. Prov. Steamship 
Co., 12 R. I. 248. 

Tinicum, Fish & Co. v. Carter, 61 Penn. 21. 

Lansing v. Smith, 8 Cowin, 146. 

Rogers v. Jones, 1 Wendall, 261. 

People v. N. Y. Ferry Co., 68 N. Y. 71. 

Towle v. Remson, 70 N. Y. 303, 8. 
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Mahler v. Norwich Transportation Co., 35 N. Y. 352. 
People v. Tibbetts, 19 N. Y. 523. 

People v. Vanderbilt, 26 N. Y. 287. 

Hudson River R. R. Co. v. Loub, 7 Rob. 418. 
Dunlap v. Commonwealth, 108 Penn. 607. 

Dunham v. Lamphere, 3 Gray, 268. 


It is held in Commonwealth v. Roxbury, 9 Gray, 483, 
that the Colonial charters conveyed or granted both the jus 
privatum, the title to the land to be held in fee, subject to 
the rule of the common law as private property, and the 
jus publicum, or all those rights to the crown in the sea and 
shore, bays and arms of the sea where the tide ebbs and 
flows, in trust for the public use of all those who shall 
become inhabitants of said territory and subject to said 
government. 

By the terms of the original charters and grants, and by 
acquiescence, the Colonies acquired a right of self-govern- 
ment. As said by Chief Justice Shaw, in Commonwealth 
v. Roxbury, 1 Pick. 481, “ The effect of the charter was to 
grant to the Government and company, as a body, the jura 
regalia, or prerogative rights of the Crown, to be held for 
the Colony as the Crown holds them for the realm of 
England.” This gave to the Colonies the right of dominion 
as far as it may extend under the law of nations, and it is a 
matter of colonial history that this power, in respect to fish- 
eries, was, in fact, exercised and enforced through the 
common-law courts. 

It was held in Martin v. Waddell, 16 Pet. 367, that the 
grant from Charles II. to the Duke of York of the territory 
which now forms the State of New Jersey “passe to the 
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Duke the soil under the navigable waters as one of the roy- 
alties, incident to the powers of government, which were 
granted to be held by him, in the same manner and for the 
same purposes as this soil had been previously held by the 
Crown. When these grantees surrendered to the Crown all 
the powers of government, the title to this soil passed to the 
Crown, and, at the Revolution, became vested in the State of 
New Jersey.” 

We have included and appended hereto some of the 
ancient laws of Massachusetts and of the neighboring colo- 
nies (see Appendixes B, C, D, E, F, G, H, I, K, L, M). 
It will appear from these that this right of dominion or pro- 
prietorship beyond low-water mark was, from the earliest 
times, asserted and enforced. Some of these laws were 
almost identical with that under which these proceedings are 
had. The fisheries were a source of revenue to the Colony. 
By the Order of 1670 (Appendix K), this revenue was 
applied to the education of youth “in literature for the good 
and benefit of posterity.” 


ANCIENT JURISDICTION. 


Observe that jurisdiction to enforce these ancient laws 
was assigned to the common-law courts. Observe specially 
that the law of respecting oyster beds in Barnstable and other 
bays (1675, Appendix B) assigned jurisdiction “in any of 
the Courts of Record or before any justice of the peace.” 
It is common knowledge that Barnstable Bay has no narrow 
outlet. Observe also the law of 1668 (Appendix G) re- 
specting the killing of codfish, haddock, mackerel, etc., in 
the spawning season ; jurisdiction thereunder was assigned to 
the county courts. As early as 1673 the Colonies had estab- 
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lished a court of admiralty. After the Declaration of Inde- 
pendence, and before the adoption of the Constitution, the 
Colony of Massachusetts had established or re-established its 
admiralty courts. (Chap. 7, Acts of 1775-76; Chap. 23, 
Acts of 1777-78). 

From the history of legislation thus stated, it will appear 
that, in the presence of an Admiralty Court, jurisdiction over 
fishery cases was assigned to the common law tribunals. 
And all this during a period when, as Chancellor Kent 
observes, “the vice admiralty courts of the Colony were ex- 


ercising the most ample jurisdiction.” 


Act of 1680, Chap. 17, the Province of Virginia (Henn. 
Statutes at Large, page 437) provides as follows: “ No per- 
son shall kill or strtke any fish whatsoever within the bounds 
and limits within the shore waters or shores of Gloucester 
County, Middlesex County or Lancaster County with gigs, 
harping irons or other such like instruments. Ihe penalty 
is made recoverable in any of his Majesty’s Courts in this 
Colony of Virginia by action of debt, bill, plaint or informa- 
tion, any law or usage to the contrary notwithstanding. 

An Act of the Province of Rhode Island, 1734, provides 
as follows: “ Any person who shall take oysters by other 
methods more destructive than oyster tongs in any of the 
bays, coves, rivers or harbors shall forfeit his vessel, ete., to 
be recovered by action, bill, complaint or information before 
any of the courts of common pleas or general sessions of 
the peace.” 

By Act of the Province of Connecticut, 1769, it was pro- 
vided that the towns of New Haven, Fairfield, and all other 
and every town in this colony bordering on the sound, sea 
or rivers having oysters or clams growing or lying in any 
river, harbor, cove, creek or flats within the limits of such 
towns respectively, or adjoining or appertaining thereto, shall 
have power to make rules and ordinances respecting the tak- 
ing of such oysters and clams. 
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Coming down now to the period subsequent to the estab- 


lishment of the Federal Government, we have an uninter- 


rupted line of adjudications in the common-law courts. It 


is not necessary to group the cases under this head, for it 
will be observed throughout that the cases were uniformly 
determined in the courts of common law. 

The course of early legislation is consistent with the judi- 
cial determination and exposition of text writers. 

Wheaton states (page 258) the law as follows : — 

“The right of fishing in the waters adjacent to the coast 
of any nation within its territorial limit belongs exclusively 
to the sovereigns of the State.” 

It has been repeatedly held that it is not repugnant to the 
Constitution for a State to prohibit the taking of shellfish 
in the navigable waters of any State. 

Corfield v. Coryell, 4 Wash. C. C. 371. 
Bennett v. Boggs, 1 Bald. C. C. 60. 
Thompson v. Whitman, 18 Wall. 457. 


In Corfield v. Coryell, ubi supra, it is held that the con- 
trol of fisheries was not ceded to the United States by the 
commerce clause of the Constitution, —that this is a right 
of property vested in certain individuals or in the State for 
the use of its citizens. 

In McCready v. Virginia, 94 U. S. 391, Chief -ustice 
Waite says, “The principle has long been settled in this 
court that each State owns the bed of all tide waters within 
its jurisdiction unless they have been granted away; in 
like manner, the State owns the tide waters themselves, 
and the fish in them, so far as they are capable of ownership 
while running. The title thus held is subject to the para- 
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mount right of navigation, the regulation of which in respect 
to foreign and interstate commerce has been granted to the 
United States. There bas been, however, no such grant of 
power over fisheries. These remain under the exclusive 
control of the State.” 

Another case came up from the same locality, Smith v. 
State of Maryland, 18 Howard, 74, wherein the Court say, 
referring to the soil below low-water mark: “The State 
holds the property of this soil for the consummation of 
the public right of fishery therein, and may regulate the 
mode of that enjoyment so as to prevent the destruction of 
the fisheries. In other words, it may forbid all such acts as 
would render the public right less valuable, or destroy it 
altogether. This power results from the ownership of the 
soil, frotn the legislative jurisdiction of the State over it, and 
from its duty to preserve unimpared those public uses for 
which the soil is held. It is within the legislative powers of 
the State to interrupt the voyage and inflict the forfeiture 
of the vessel enrolled and licensed under the laws of the 
United States for a disobedience of those of Board of the 
commands of such laws.” 

In Dunham v. Lamphere, ubi supra, Chief Justice Shaw 
says, “ The privilege and benefit of fisheries on the shore 
and coast of the sea has at all times been regarded as a valu- 
able advantage, both as a means of subsistence and a source 
of commerce, inall civilized communities. Like other valua- 
ble commodities, as well swimming as shell fish are suscep- 
tible of being property ; ‘and every such thing,’ says Vattel, 
‘is conceded as belonging to the nation that possesses the 
country, as forming part of the aggregate mass of its wealth.’ 
Those not divided are called public property.” 
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See also, 
Commonwealth v. Algers, 7 Cush. 53. 
New Orleans v. U. S., 10 Pet. 662. 
Pollard v. Hagan, 3 Howard, 212. 
Hess v. Muir, 5 Cent. 583. 
Brown v. Degoff, 12 Cent. 818. 


The case of Dunham v. Lamphere was very similar to the 
one at bar. The defendants were charged with violating a 
statute which prohibited seining within a mile of the shore 
of Nantucket. The case is cited with approval in the recent 
case of Dunlap v. Commonwealth, 108 Pa. 607, wherein the 
Supreme Court held that State of Pennsylvania has jurisdic- 
diction over the waters of Lake Erie adjacent to the terri- 
tory of the State. See also Willson v. Marsh Co., 2 Pet. 245. 


The same rule as to the extent of jurisdiction applies in 
cases of municipal seizures on the tide waters. 
“ The jurisdiction of a State is coextensive with its ter- 
ritory.” 
U.S. v. Devans, 3 Wheat. 336. 


And this brings us to the defendants’ contention as to 
county lines or the extent of the body of a county. 


Ill. 
Lot oF THE Bopy or a Country. 


Originally, and until 1685, the whole of Plymouth Colony 
was one country. The Act of 1668 (see Appendix G) 
refers to the magistrates of the county courts. The towns 
of the colony in 1685 were grouped into counties, but 
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the separate county limits seaward were not by expressed 
terms distinctly fixed. The implication, however, from the 
course of legislation, is that county jurisdiction was consid- 
ered as extending to the limites of the colony. The Colonies 
at that time had ample power to define and establish their 
own limitation in this respect. The inference to the above 
conclusion is confirmed in some instances by more definite 
acts creating counties in the neighboring colonies; for 
instance, the county of Worcester, Md., which borders on 
the ocean, and was set off from Somerset County in 1742, 
is described as embracing “all the remaining part of Somer- 
set County to the extent of this province.” 

We have cited several acts in the appendix, page _—, where, 
by early orders, jurisdiction in fishery cases was assigned to 
common-law courts, and the law further specifically names 


. courts of the county, and that too, after the establishment of 


the counties of Barnstable, Plymouth and Bristol. Observe 
particularly the Act of 1765 (Appendix B). This was an act 
for the protection of fisheries, and the penalty was made 
recoverable “by action, information or presentment of a grand 
jury in any of his Majesty’s Courts of Record proper ta try 
the same.” Beyond this it was provided that the prasecutor 
might proceed before a justice of the peace, 

The extent of county lines is immaterial, in view of the 
Act of 1887, under which this proceeding was brought. 
Assuming that the waters of Buzzard’s Bay are within the 
jurisdiction of the State of Massachusetts, it was entirely 
competent for the Legislature to make the taking of fish 
by means of purse seines punishable in any of our courts. 
Jurisdiction was, by the terms of the act, assigned to the 
county courts, and this was within the appropriate range of 
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legislation, irrespective of the limit of the county; for 
the three-mile belt is no more or less within the dominion of 
the State because it is within the body of a county. 

In this country, counties are dependent for their existence 
on the consent of the Legislature, which may change their 
boundaries at pleasure if not restricted by express constitu- 
tional provision. 


Gould on Waters, §§ 13, 14. 

Laramie Co. v. Albany Co., 92 U. S. 307. 
Opinion of Justices, 6 Cushing, 578. 
Stone v. Charlestown, 114 Mass. 214. 
Burns v. Clarion County, 62 Penn. 425. 
Eagle v. Beard, 33 Ark. 497. 

Dodson v. Fort Smith, 33 Ark. 508. 
Albernathy v. Dennis, 49 Mo. 468. 
State v. Shortridge, 56 Mo. 126. 
Opinion of Supreme Court, 55 Mo. 295. 
Baltimore v. State, 15 Md. 376. 

Goff v. Frederick City, 44 Md. 67. 
Frederick v. Goshon, 30 Md. 436. 
Wade v. Richmond, 18 Gratt. 583. 
Wallace v. Trustees, 84 N. C. 164. 

Pell v. Newark, 40 N. J. L. 71. 

Detroit v. Blackeby, 21 Mich. 84. 
Beckwith v. Racine, 7 Biss. 142. 


Chap. 22, Sect. 21, of Pub. Stats. provides that “the 
boundary of counties bordering on the sea shall extend to 
the line of the Commonwealth,” and that “jurisdiction of 
counties separated by water shall be concurrent upon and 
over such waters.” 
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This law was originally enacted in 1859, Chap. 289, and 
soon after the decision in the case of Commonwealth v. 
Peters, 12 Met. 387 (1849), wherein the Court was embar- 
rassed with the question of whether or not the offence, which 
was committed in Boston Harbor, was within the jurisdiction 
of the court, under the old rule “that # place being within 
the fauces terre, where a man may reasonably discern 
between shore and shore, is within the body of the county.” 
It is said in an article in 11 American Law Review, 625, that 
a nisi-prius ruling in a Barnstable case by Judge Allen, 
wherein he queries as to the territorial jurisdiction of the 
county, led to the legislation referred to. But whatever 
doubt formerly existed, the matter is now settled by statute ; 
and the limit of the county and jurisdiction of the county 
are coextensive with the jurisdiction of the State seaward, 
and concurrent with other counties over waters which sep- 


arate them. 


Tue Ruue as TO Bays AND ARMS OF THE SEA. 


The rule respecting vision from fauces to fauces seems to 
have been recognized in a few American cases. The origin 
of the rule is somewhat obscure and its actual application 
uncertain. Gould on Waters, Chap. 5, says: “The question 
is distinct from that of the territorial jurisdiction of the na- 
tion, which is determined by the presumed range of cannon 
shot.” He adds :— 

“Certain bays and estuaries of the sea which are greater 
in width than six miles, or the double range of cannon, may 
be within the limits of counties and of the nation. Islands 
which lie within arms of the sea, and also within the county, 
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have been regarded as opposite shores, within the foregoing 
rule, and in treuties between nations and in the works of 
writers upon international law, bays having a width of ten 
miles have been conceded a part of the territory of the na- 
tion by which they are enclosed.” 

We again recur to the fact that Buzzard’s Bay is an arm 
of the sea, where the headlands are less than two marine 
leagues apart. Whatever doubts have existed as to the 
limit of control beyond an open shore, there has been practi- 
cally no dispute in respect to the proposition that bays, with 
narrow outlets, are a part of the domain of the surrounding 
sovereignty. In the case of the Direct United States Cable 
Company v. the Anglo-American Telegraph Company, udbi 
supra, it was held that Conception Bay, whose average width 
is fifteen miles, with a greater distance between its head- 
lands, was within the jurisdiction of Newfoundland. Lord 
Blackburn, who delivered the opinion of the Court, page 417, 
refers to the old rule recognized by Hale (De Jure Maris, 
page 1, Chap. 4) : “ That an arm of the sea, which lies between 
Sauces terre, where aman may reasonably discern between 
shore and shore, is, or at least may be, within the body of a 
county, and therefore within the jurisdiction of the sheriff or 
coroner.” And observes thereon: “Neither of these great 
authorities had occasion to apply this doctrine to any partic- 
ular place, nor to define what was meant by seeing or dis- 
cerning. If it means to see what men are doing, so, for 
instance, that an eye-witness on shore could say who was to 
blame for the fray on the waters resulting in death, the dis- 
tance would be very limited; to discern what great ships 
were about, so as to be able to see their manceuvres, it would 
be much more extensive. In either case it is indefinite.” 
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He then refers to Reg. v. Cunningham, 1 Bells. Crim. Chap. 
86, a case which arose in Bristol Channel. The geography 
of the body of water in question is not very clearly set forth 
in the report, but the Court say, page 419: “ This much was 
determined, that a place in the sea, out of any river, and 
where the sea was more than ten miles wide, was within the 
county of Glomorgan, and, consequently, in every sense of 
the word, within the territory of Great Britain.” It is 
further said: “ Passing from the common law of England to 
the general law of nations, as indicated by the text-writers 
on international jurisprudence, we find an universal agreement 
that harbors, estuaries and bays land locked belong to the 
territory of the nation which possesses the shores around 
them, but no agreement as to what is the rule to determine 
what is ‘bay’ for this purpose.” The Court further say that 
most of the writers of the subject adopt the three-mile rule. 
But the conclusion in that particular case was to the effect 
that a land-locked bay with a much wider opening than exists 
at the outlet of Buzzard’s Bay may belong to the sovereignty 
of the surrounding shore. 
See also, 


Manning’s Law of Nations, 120. 

W heaton’s Int. Law, 255. 

Grotius, De Jure Belli, Book 2, Chap. 3, §§ 7, 8. 
Vattel, Book 1, Chap. 3, § 290. 

Ortolan Diplom de la Mer, Book 2, Chap. 8. 
Phillimore’s Int. Law, § 200. 

1 Kent’s Com. 28, 29. 

Gould on Waters, Chap. 1, § 5. 


IV. 
FEDERAL AND STATE JURISDICTION. 
It is to be observed that the English admiralty courts had 
jurisdiction of causes out of the body or extent of any Eng- 


lish county. (4 Blackstone, 268.) But the common-law limit 
of jurisdiction as to place was not contempl:ted in the Con- 
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stitution or the judiciary act of 1789, for, under the decision 
in'the Genesee Chief, 12 Howard, 487, which is the settled 
law of to-day, admiralty jurisdiction in this country extends 
wherever “ ships float and navigation aids commerce.” 
These latter decisions force the defendant from his posi- 
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tion in respect to county lines, for now, as to strictly admi- 
ralty cases, jurisdiction in United States Court extends 
to navigable steams far above tide water. Does it follow 
therefore that these States have no jurisdiction in their courts 
over statutory crimes committed on these waters? and can- 
not these States regulate the fisheries in the waters where 
the admiralty courts have jurisdiction in strictly admiralty 
causes? Sucha proposition would, at least, lead to an alarm- 
ing conclusion on the question of good order. 

The development of the present established rule, giving 
jurisdiction in admiralty courts over the inland streams, from 
the rule asserted in the old case of Thomas Jefferson, 10 
Wheaton, 426, and “The Desoto,” 5 Howard, 485, wherein 
the tide-water limit was recognized, is sanctioned by the 
proposition stated by Mr. Justice Wayne in the Desoto case, 
“The grant of admiralty power to the courts of the United 
States was not intended to be limited, or to be interpreted by 
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what were cases of admiralty jurisdiction in Europe when 
the Constitution was adopted.” 

Again the Court say, in the case of “The Belfast,” 7 Wal- 
lace, at 636, “The admiralty jurisdiction as exercised in the 
Federal courts is not restricted to the subjects cognizable in 
the English courts of admiralty at the time of the Revolution, 
nor is it as extensive as that exercised by the Continental 
courts organized under or governed by the principles of the 
civil law.” See also Chief Justice Torney, in the case of 
Bags of Linseed Ou, 1 Black, 113. 

It seems now to be settled, says that author, “that Fed- 
eral courts as courts of admiralty are to exercise such 
criminal jurisdiction as is conferred upon them expressly by 
Acts of Congress, and that they are to exercise none other. 
The United States courts have no unwritten code to which 
resort can be had as a source of jurisdiction.” 

See 

United States v. Hudson & Goodwin, 7 Cranch, 32. 
United States v. Coolidge, 1 Wheaton, 415. 

United States v. Bevens, 3 Wheaton, 336. 

United States v. Wiltberger, 5 Wheaton, 76. 

Smith v. Jackson, 1 Paine, 463. 


Disregarding recent amendments, under the English law 
cases of marine felonies are tried before a court differently 
constituted from that which tries civil causes in admiralty. 
Under the former English law there was a specific assign- 
ment of jurisdiction with reference to the body of a county, 
but, as above observed, there is in this country no general 
assignment of criminal jurisdiction in admiralty, except in 
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specified cases, where it is generally limited to waters “ oud 
of the jurisdiction of any particular State.” 

The rule laid down by Hamilton, 82 Federalist, and 
adopted by Kent, Vol. 1, page 396, is “that a concurrent 
jurisdiction exists in the State, except in cases where the 
power has been taken away by an exclusive authority granted 
in express terms to the Union and the exercise of a like 
power prohibited to the States, as in cases where the 
authority was granted tothe Union when a similar authority 
in the States would be utterly incompatible.” 

Mr. Kent further says, “ Congress in the course of legis- 
lation might commit the decision of cases arising upon its 
laws tothe Federal court explicitly, but unless the State 
courts were expressly excluded by the Act of Congress they 
would, of course, take concurrent cognizance of the causes 
to which those acts might give rise, subject to the exception 
which has been stated.” 

To reason that because the Constitution provides that 
judicial power “shall extend to all cases of admiralty and 
marine jurisdiction,” the jurisdiction thus assigned, without 
Congressional action, became exclusive in all cases arising 
upon waters, when pressed to its legitimate conclusion, 
would hazard our entire judicial system, for, in the same 
article of the Constitution, it is further provided that the 
judicial power of the United States courts shall extend to 
“controversies between citizens of different States.” And 
yet for a hundred years courts of State have assumed juris- 
diction, or rather continued to exercise jurisdiction, in 
causes between citizens of different States, saving to the 
parties a right of removal into a United States court on 
proper motion. 


V. 


From the nature of the case, the fisheries in question are 
subject to the control of the State. Adopting, as a postu- 
late, the language of the Court in Corfield v. Coryell, 4 
Washington, 378, that the grant to regulate commerce on the 
navigable waters belonging to the several States is not a ses- 
sion, expressed or implied, of territory, or of public or pri- 
vate property; that the jus privatum which a State has in 
the soil covered by its waters is totally distinct from the jus 
publicum with which it is clothed; that the former, such as 
fisheries of all description, remain common to all the citizens 
of a State to which it belongs, to be used by them according 
to the laws which regulate their use. And the language of 
the Court to the same effect, respecting admiralty jurisdic- 
tion: let us consider to what extent the provisions of the 
Constitution and the acts of Congress thereunder, applicable 
to fisheries, modify or limit the right of States to measur- 
ably exercise concurrent authority. It must be recognized 
that there are certain necessities of Government which were 
contemplated by the framers of the Constitution, and those 
who gave to it its first interpretations. It must also be 
recognized that the system of government is designedly 
complex, but presumably complete, supplying to the people 
ample and complete protection for life and property. The 
system primarily contemplates local government, and the 
departure is from that basis towards centralization only as 
the exigencies of the subject require. Certain measures, like 
rules for naturalization, need to be general and uniform. 
Other measures cannot be uniform, because the facts and 
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conditions vary widely with the locality. Where the subject 


was originally a matter of local government, and where it is 
to be dealt with according to the circumstances of the local- 
ity, a mere affirmative power in the Federal Government is 
never held to be exclusive of a like power in the State. 

Of the several powers delegated to Congress in the eighth 
section of Article 1 of the Constitution, aside from those 
where the States are expressly excluded, only a few are 
held to be exclusively in the General Government. Referring 
to the provision that Congress shall have “ power to collect 
taxes, duties, imposts and excises to pay the debts and 
provide for the common defence and general warfare,” 
Judge Story says the existence of concurrent power is not 
incompatible with the exercise of it by Congress. The power 
to regulate commerce is not entirely exclusive in Congress, 
except in respect to subjects of general concern under the 
conditions and limitations set forth in the recent case of Leisy 
v. Harden, 135 U. S. 100. The power to establish uniform 
laws on the subject of bankruptcy is not exclusive except so 
far as it is exercised by Congress. As to the power in Con- 
gress to fix the standard of weights and measures, Judge 
Story says: “Until Congress shall fix the standard the 
understanding is that the States possess the power.” The 
power to punish counterfeiting coin and currency of the 
United States does not preclude the State from providing 
punishment for passing counterfeit United States money. 


Fox v. Ohio, 5 Howard, 510. 


That the power to establish post roads and the power to 
promote the progress of useful sciences are absolutely exclu- 
sive in Congress is questioned by Judge Story, and therein 
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he is supported by some adjudications. The power to punish 
felony in the high seas is not exclusive except as made so by 
Congress, as held in the case of Commonwealth v. Devens. 
It is also said by Judge Story, “If Congress did not choose 
to arm, organize and discipline the militia there would be an 
inherent right in Congress to do it. 

Nothing could have been further from the intention of 
the framers of the Constitution than the proposition that, 
because in certain matters of common universal concern, 
Congress may intervene, States cannot exercise their old 
inherent powers, where the concern is local. Such a con- 
struction would operate, in the case at bar, under the rule 
proposed by the defence, to impose upon Congress the police 
protection of every bathing place upon the shores of the 
United States. More serious than this even, it would impose 
upon Congress the invention of measures adaptable to locali- 
ties in various climates and under widely different condi- 
tions. Assuming that the, laws for the protection of fisheries, 
which for four hundred years have been upon the books of 
this and the mother country, are not unnecessary, Congress 
must devise a code of laws for the preservation of lobsters 
on the shores of New England, oysters in the waters of Vir- 
ginia, and the fish that swim in the tide waters of the Gulf 
and by the Pacific coast. 

A decision against the Commonwealth herein would prac- 
tically nullify the various State statutes respecting shore fish- 
eries, which have been enacted in the light of the needs and 
experience of particular localities ; it would oust the States 
from a supposed jurisdiction which, for one hundred years, 
they have been exercising for the promotion of good order 
and the security of their property. 
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To hold that the power of Congress to exercise jurisdiction 
in these waters excludes a concurrent power in the State re- 
specting matters requiring Iccal control would do violence to 
the rule fully affirmed in Leisy v. Harden (original package 
case). In that case the Chief Justice thus clearly defines the 
law : “ The power to regulate commerce among the States is a 
unit: but if particular subjects within its operation do not 
require the application of a general or uniform system, the 
States may legislate in regard to them, with a view to local 
needs and circumstances, until Congress otherwise directs ; 
but the power thus exercised by the States is not identical 
in its extent with the power to regulate commerce among 
the States. The power to pass laws in respect to internal 
commerce, inspection laws, quarantine laws, health laws, 
and laws in relation to bridges, ferries and highways, belong 
to the class of powers pretaining to locality, essential to in- 
ter-communication, to the progress and development of local 
prosperity, and to the protection, the safety and welfare of 
society, originally necessarily belonging to, and upon the 
adoption of the Constitution reserved by the States, except 
so far as falling within the scope of a power confided to the 
General Government. Where the subject matter requires a 
uniform system as between the States, the power controlling 
it is vested exclusively in Congress, and cannot be en- 
croached upon by the States; but where, in relation to the 
the subject matter, different rules may be suitable for differ- 
ent localities, the States may exercise powers which, though 
they may be said to partake of the nature of the powers 
granted to the General Government, are strictly not such, but 
are simply local powers, which have full operation until or 
unless circumscribed by action of Congress in the effectuation 
of the general power.” 
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On the broad proposition, applicable to the case at bar, 
there was a concurrence of opinion on the part of the entire 
Court, in respect to a rule that would include fisheries. Mr. 
Justice Gray, in the dissenting opinion, says: “The police 
power includes all measures for the protection of life, health, 
the property and the welfare of the inhabitants, and for the 
promotion of good order and the public morals,” and extended 
the rule for the benefit of the States further than was con- 
ceded by the majority of the court. We have quoted herein, 
somewhat at length, the authorities cited in the entire case. 

Our contention is, that, on the subject of fisheries, and to 
the extent of their protection in local waters, there is still, 
with the States, at least a concurrent power; because, even 
admitting that Congress may legislate thereon, it does not 
appear that Congress has exercised the power to the extent 
of divesting the States of their ancient rights. 

The fact that Congress has to some extent legislated upon 
the subject does not necessarily amount to a prohibition to 
the States. Notwithstanding Congress had legislated upon 
the subject of commerce and navigation, the decision in the 
Blackbird Creek Marsh County case is still good law; and, 
notwithstanding Congress annually provides for the improve- 
ment of harbors and navigable streams, the authority of the 
State was sustained in Kimball v. Mobile and Escanabaco 
County v. Chicago, ubi supra. 

In Gibbon v. Ogden, 9 W. 1-12, the Court say, refer- 
ring to inspection and kindred laws: “They form a part of 
that immense mass of legislation which embraces everything 
within the territory of the State not surrendered to the 
General Government; all of which can be most advantage- 
ously exercised by the States themselves. Inspection laws, 
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quarantine laws, health laws of every description, as well as 
laws for regulating the internal commerce of a State, and 
those which respect turnpike roads, ferries, etc., are compo- 
nent parts of the mass. If the Legislature of the Union can 
reach them it must be for national purposes; it must be 
where the power is expressly given fora special purpose or 
is clearly incidental to some power which is expressly given. 
It is obvious that the Government of the Union, in the exer- 
eise of its expressed powers, that, for example, of regulating 
commerce with foreign nations and among the States, may 
use means that may also be employed by the State. . . 
So if a State in passing laws on subjects acknowledged to 
be within its control, and with a view to those subjects, shall 
adopt a measure of the same character with one which Con- 
gress may adopt, it does not derive its authority from the 
particular power which has been granted, but from some 
other which remains with the State, and may be exercised 
by the same means.” 

In Wilson v. The Blackbird Creek Marsh Co., 2 Pet. 
245-251, the Court say: “The act of the Assembly by 
which the plaintiffs were authorized to construct their dams 
shows plainly that it is one of those many creeks passing 
through a deep level marsh adjoining the Delaware, up 
which the tide flows for some distance. The value of the 
property on its banks must be enhanced by excluding the 
water from the marsh, and the health of the inhabitants 
probably improved. Measures calculated to produce these 
objects, provided they do not come into collision with the 
powers of the General Government, are undoubtedly within 
those which are reserved to the States.” It was held, under 
all the circumstances of the case, the act complained of was 
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not repugnant to the power in Congress to regulate com- 
merce. This, of course, does not imply that States broadly 
can obstruct completely the navigation of all and every river 
in the State. The case went off on the facts as they appeared 
therein. 

In Beer Company v. Massachusetts, 97 U. S. 25-33, the 
Court say: “Whatever differences of opinion may exist as 
to the extent and boundaries of the police power, and how- 
ever difficult it may be to render a satisfactory definition of 
it, there seems to be no doubt that it does extend to the 
protection of the lives, health and property of the citizens, 
and to the preservation of good order and public morals.” 

In Barbier v. Connolly, 113 U. S. 27-31, the Court say : 
“The amendment was not designed to interfere with the 
broad power of the State, sometimes termed its police 
power, to prescribe regulations to promote the health, 
peace, morals, education and good order of the people, and 
to legislate so as to increase the industries of the State, 
develop its resources, and add to its wealth and prosperity.” 

In Cooley v. Board of Wardens of the Port of Philadel- 
phia, 12 Howard, 299-320, the Court say: “ It manifests the 
understanding of Congress at the outset of the Government 
that the nature of this subject is not such as to require 
exclusive legislation. The practice of the States and of the 
National Government has been in conformity with this decla- 
ration, from the origin of the Government to this time; and 
the nature of the subject when examined is such as to leave 
no doubt of the superior fitness and propriety, not to say 
the absolute necessity, of different systems of regulations, 
drawn from local knowledge and experience, and conform to 
local law. How, then, can we say that by the mere grant 
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of power to regulate commerce the States are deprived of 
all the power to legislate on this sulject, because, from the 
nature of the power the legislation of Congress must be 
exclusive? This would be to affirm that the nature of the 
power is, in this case, something different from the nature 
of the subject to which, in such case, the power extends, 
and that the nature of the power necessarily demands in all 
cases exclusive legislation by Congress, while the nature of 
one of the subjects of that power not only does not require 
such exclusive legislation but may be best provided for by 
many different systems enacted by the State in conformity 
with the circumstances of the ports within their limits. It 
is the opinion of the majority of the Court that the mere 
grant to Congress of the power to regulate commerce did 
not deprive the States of power to regulate pilots, and that 
although Congress has legislated on this subject its legisla- 
tion manifests an intention, with the single exception, not to 
regulate this subject, but to leave its regulation to the several 
States.” 

In Morgan v. Louisiana, 118 U. S. 455-465, the Court 
say, respecting quarantine laws: “It belongs also, and mani- 
festly, to that class of rules which, like pilotage, and some 
others, can be most wisely exercised by local authorities, 
and in regard to which no general rules applicable alike to 
all ports and landing places, can properly be made.” 

See also, 

County of Mobile v. Kimbal, 102 U. S. 676, as to 
improvement of harbor. 
Escanaba County v. Chicago, 107 U. S. 678, as to 
deepening channel in a navigable stream. 
Transportation Company v. Parkersburg, 107 U. S. 
691, as to wharves. 
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Brown v. Houston, 114 U.S. 622, as to tax on goods 
subsequently exported. 
Smith v. Alabama, 124 U.S. 465. 
? Nashville & C. R’y Co. v. Alabama, 128 U. S. 96, as 
| to examination of railway engineers. 
Patterson v. Kentucky, 97 U.S. 501. 
Webber v. Virginia, 103 U. S. 344, as to control 
of property covered by patent. 
Mugler v. Kansas, 123 U. 8. 623. 
Barleneyer v. Iowa, 18 Wall. 129. 
Foster v. Kansas, 112 U. 8. 201, as to liquors. 
Prigg v. Penn., 16 Pet. 539, extradition of fugitive 
slaves. 
U.S. v. DeWitt, 9 Wall. 91. 
bibs Phalan v. Virginia, 8 Howard, 163, turnpike, lottery. 
Stone v. Mississippi, 101 U. 5. 814, lottery. 
Butcher’s Union Co. v. Crescent City Co., 111 
U.S. 746. 
New Orleans Gas Co., v. Louisiana Light Co., 115 
U.S., 650-726. 
New Orleans v. Houston, 119 U.S. 267-275, lottery. 
Patterson v. Kentucky, 97 U.S. 501. 
Slaughter House cases, 16 Wall. 36, 62, 87. 
Fertilizing Co. v. Hyde Park, 97 U.S. 659. 
U.S. v. DeWitt, 9 Wall. 41, naphtha oil. 
Veasie v. Moore, 14 Howard, 568-575, navigation 
in Upper Penobscot. 


| Referring to the case of U. S. v. Bevans, 3 Wheaton, 336, 
the Court say, in Smith v. Maryland, 18 Howard, at 76, on 
the Admiralty question : — 
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“ But we considered it to have been settled by this Court 
in U. S. v. Bevans, 3 Wheat. 336, that this clause in the 
Constitution did not affect the jurisdiction nor the legisla- 
tive power of the States over so much of their territory as 
lies below high-water mark, save that they parted with the 
power so to legislate as to conflict with the admiralty juris- 
diction or laws of the United States. As this law conflicts 
neither with the admiralty jurisdiction of any court of the 
United States conferred by Congress, nor with any law of 
Congress whatever, we are of opinion it is not repugnant to 
this clause of the Constitution.” 

It was also held that the act referred to was not repug- 
nant to the clause of the Constitution which conferred upon 
Congress the power to regulate commerce, “and that the 
enrollment and license of the vessel conferred upon the 
plaintiff in error no right to violate the statute of Maryland.” 


, 3 
CRIMINAL JURISDICTION. 


In the discussion of this branch of the case we will again 
start with the postulates that limitations as to jurisdiction of 
admiralty courts in England do not define jurisdiction in 
this country, that the rule of limitation as to the extent of 
English counties did not apply to the ancient counties under 
the Colonial laws, and do not apply to counties as they exist 
under our statutes at the present time. 

Art. 3, Sect. 2, of the Constitution provides that “the 
judicial power of United States courts shail extend to all 
. . « eases of admiralty.” 

The Judiciary Act of 1789 erected District Courts and 
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assigned to them “exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdiction.” The entire 
constitutional power of the Federal Government, in respect 
to civil causes in admiralty has been, by appropriate legis- 
lation, assigned to District Courts, but in respect to criminal 
jurisdiction there was no such general assignment, and, in 
the language of Mr. Kent, Vol. 1, page 363, “ without a par- 
ticular legislative provision, the Federal courts do not ex- 
ercise jurisdiction as courts of admiralty over maritime 
offences.” 

The place within which various crimes can be committed 
within the jurisdiction of the admiralty court is variously 
stated in the United States statutes, according tu the char- 
acter of the offence. For instance, in respect to murders, 
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Sect. 5339, Rev. Statutes, the description of place is “ upon 
the high seas, or in any arm of the sea, or in any river, haven, 
creek, basin or bay within the admiralty and maritime juris- 
diction of the United States, and out of the jurisdiction of 
any particular State.” Revolt and mutiny, Sect. 5360, are 
punishable when committed “on the high seas or any other 
waters within the admiralty and maritime jurisdiction of the 
United States.” Conspiracy to cast away a vessel, Sect. 
5364, is punishable if the offence is committed upon “ the high 
seas or within the United States.” The destroying of a 
vessel by the owner, Sect. 5365, is punishable if committed 
on the “high seas.” Robbery, Sect. 5370, is punishable if 
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committed “upon the high seas, or in any open roadstead, 
or in any haven, basin or bay, or in any river where the 
sea ebbs and flows.” Hovering on coast of the United States 
with slaves on board, Sec. 5380, is punishable if the vessel 


be found in “any river, port, bay, harbor, or on the high 
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seas within the jurisdictional limits of the United States, or 
hovering on the coast thereof.” Sect. 5391 applied par- 
ticularly to offences committed in any place which has been, 
or may hereafter be ceded to, and under the jurisdiction of 
the United States. If the offence be not prohibited, or the 
punishment thereof is not specially provided for by any law 
of the United States, “the offence shall be liable to, and 
receive, the same punishment as the laws of the States in 
which such place is situated now enforce.” These variations 
in defining the limits of place where the different offences 
may be committed clearly indicate that it was assumed by 
Congress that a further power existed in the States which 
could be invoked wherever within their limits the acts of 
Congress did not apply. 

An early case in which this question was raised is re- 
ported in 4 Dallas, 426, United States v. McGill, wherein a 
person was tried for murder committed on the high seas. 
One of the judges observed that he had often decided that 
the federal courts had no common-law jurisdiction in crim- 
inal cases. Afterwards in United States v. Bevens, 3 
Wheat. 336, the Court held “that, even if the United States 
had exclusive admiralty and maritime jurisdiction, and ad- 
mitting that a murder committed in the waters where the 
tide ebbed and flowed was a case of marine jurisdiction, yet 
that Congress had not, by the eighth section of the Act of 
1790, providing for the punishment of certain crimes against 
the United States, conferred on the courts of the United 
States jurisdiction over such murders. The act confined 
the Federal jurisdiction to murder and other crimes and 
offences committed on the high seas, or in any river, harbor, 
basin or bay out of the jurisdiction of any particular State.” 
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(See Rev. Stats. 5339.) The Court further say: “If, then, 
it should be true that Massachusetts can take no cognizance 
of the offence, yet, unless the place itself be out of her 
jurisdiction, Congress has not given cognizance of that 
offence in its courts. If there be a common jurisdiction, the 
crime cannot be punished in the courts of the Union.” 
Again the Court say: “The general jurisdiction over the 
place, subject to this grant of power, adheres to the terri- 
tory as a portion of sovereignty not yet given away. The 
residuary power of legislation is still in Massachusetts.” 
(See also United States v. Wiltberger, 5 Wheat. 76.) 

U.S. v. Davis, 2 Sumner, 482. 

U.S. v. Grush, 5 Mason, 290-300. 


In 1 Kent, 364, it is stated “ that it is now settled that the 
Federal courts of admiralty are to exercise such criminal juris- 
diction as is conferred upon them expressly by acts of Con- 
gress, and that they are not to exercise any other. The United 
States courts have no written criminal code to which resort 
can be had as a source of jurisdiction.” 

The question of what was the boundary line of the body 
of a county at common law is not now pertinent, or the long 
controversy between the common law and admiralty courts 
of Great Britain; for, according to the authorities above 
cited, the admiralty courts of this country, in respect to 
crimes, derive their powers solely from statutes. 

See also, 

Butler v. Steamship Company, 130 U. 8. 527. 
The Belfast, 7 Wall. 624. 
The Eagle, 8 Wall. 15. 
Leon v. Galceran, 11 Wall. 185. 
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Steamboat Co. v. Chase, 16 Wall. 522; 9 R. I. 419. 
Shoemaker v. Gilmore, 102 U. S. 118. 

Ins. Co. v. Dunham, 11 Wall. 1. 

Ex parte Byers, 32 Fed. Rep. 404. 


In the case of Smith v. Maryland, 18 Wall. 71, the juris- 
diction of the State court was sustained in a proceeding for 
the forfeiture on a seizure in navigable waters under a State 
law as to the taking of oysters. 

By the decision of the Supreme Court, Genesee Chief, 12 
Howard, 457, overruling previous decisions, it was held 
that the jurisdiction of Federal courts extended “ wherever 
ships float and navigation successfully aids commerce. (See 
the Eagle, 8 Wall. 15.) The Court says, in the latter case, 
this “removed the imaginary line of tide water which had 
been supposed to circumscribe the jurisdiction of the admir- 
alty court.” The decision, however, did not practically 
enlarge the jurisdiction in criminal matters. It simply ex- 
tended the jurisdiction in strictly admiralty cases over more 
water. It did not affect the provision that in criminal pro- 
ceedings the offence to be cognizable in the United States 
court must have been committed without the jurisdiction of 
a State. The manifest intent of Congress, in defining the 
criminal jurisdiction of courts of its creation, was to provide 
for personal security in those places where the protective 
jurisdiction of State did not extend, and it was not the in- 
tention of Congress to encroach upon the police powers of a 
State or to unnecessarily multiply criminal proceedings. 

The dominion of the State is not limited by the extent of 
its counties. The constitution did not contemplate an eter- 
nal fixedness of county lines. It, in fact, is not necessary 
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that such subdivisions of territory exist at all. That the 
people of a State must helplessly witness their laws defied 
by any person who may choose to step into the water at low 
tide to do the act, because at that point he is without the 
body of a county, is a presumption at least dangerous to the 
security of society. 

As the Federal Government has no complete criminal code 
and no common law as to crimes, and, moreover, as the 
criminal statutes which the Federal government have adopted 
can be enforced in many instances only without the jurisdic- 
tion of a State, the term /fauces terre (terroris) under de- 
fendant’s construction acquires a new significance, for the 
fauces lead to a place over which the State, which has laws, 
has nu power, and over which the Federal government, 
which has power, has no laws. 


Vil . 
FisuHine LICENSE. 


The question raised by the defendant, to the effect that he 
is protected by his Federal license or enrolment to engage in 
fishing, has been passed upon by the Supreme Court of this 
State and of the United States. It was held in Dunham v. 
Lamphere, 3 Gray, that the effect of this enrolment and 
license was “ to give the vessel all the benefits and privileges 
of navigating the tide waters of the State and such rights to 
bounty and other privileges as are given to fishing vessels by 
the laws of the United States, but it does not affect the 
present question.” Referring to the defence therein set up, 
that the defendant was a citizen of another State, the Court 
say: “We may fairly say that these enactments were 
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designed to preserve and impreve the fishery for the benefit 
of any and all persons entitled to enjoy the advantage of it; 
and surely those inhabitants of other States who come within 
the territorial limits of this State, and thereby owe a tempo- 
rary allegiance and become amenable to its laws, have no 
just reason tv complain when within those limits, and enjoy- 
ing the benefits in common with our citizens, they are 
bound to conform to a salutary law necessary for the com- 
mon good. It deprives them of no benefit or privilege 
which the Constitution and laws of the United States could 
give or do profess to give, that of a free navigation in and 
over all navigable waters of the State. It was held in 
Smith v. Maryland, udbi supra, that a Federal license did not 
protect the party from seizure.” 

The Court say, “Such enrolment and license confer no 
immunity from the operation of valid laws of a State. If a 
vessel of the United States, engaged in commerce between 
two States, be interrupted by the laws of a State, the ques- 
tion arises whether the State had power to make the law, by 
force of which the voyage was interrupted. The question 
must be decided, in each case, upon its own facts. If it be 
found, as in Gibbon v. Ogden, 9 Wheat. 1, that the State had 
not power to make the law, under which a vessel of the 
United States was prevented from prosecuting its voyage, 
then the prevention is unlawful, and the proceedings under 
the law yalid. But a State may make valid laws for the 
seizure of vessels of the United States, Such, among others, 
are quarantine and health laws.” 

See also, 

Haney v. Compton, N. J. L. 507. 
State v. Medbury, 3 R. I. 138. 
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N. E. Oyster Co. v. McGarvey, 12 R. I. 385. 
Johnston v. Drummond, 20 Gratt. 419. 


As this is but a specification of the broad question herein- 
before discussed, a repetition of authorities is not needed. 
The license is manifestly not intended to be in the nature of 
a letter of marque authorizing the vessel to operate in viola- 
tion of existing laws, either of a State or of a nation. If 
the act of the Legislature of the State of Massachusetts be 
a valid law, under the Constitution of the United States, 
the licensee is, of course, amenable to it, as he is to the 
ordinary health and police laws of the localities into which 
he may sail. 


Vill. 
Tue Act or 1886. 


Observe that the Act of 1886 does not discriminate 
against the citizens of any sister State or foreign nation. It 
was enacted to preserve, for the benefit of all people who 
might come, fisheries, which, except for reasonable protec- 
tion, might become absolutely destroyed. 

Prof. Baird in U. S. Fish Commission Report, 1866-67, 
Part V., page 109, thus speaks of menhaden: “ At least 
one fourth the fish devoured by bluefish on the New Eng- 
land coast are menhaden”; and he estimates the number 
consumed to be three hundred million of millions. “There 
are,” he says, “countless miyriads, helpless as flocks of 
sheep, swimming in closely packed and unwieldy masses 
close to the surface, and, at the mercy of any enemy, desti- 
tute of any means of defence and offence, their mission is 
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unmistakably to be eaten. Inthe economy of nature, certain 
orders of terrestial animals, feeding entirely upon vegetable 
substances, seem intended for one purpose, — to elaborate 
simpler materials into nitrogenous substances necessary for 
the feed of other animals which are wholly or in part car- 
nivorous in their diet; so the menhaden, deriving its sub- 
sistence from otherwise unutilized organic matter, is pre- 
eminently a meat-producing machine. Man takes from the 
water annually six or seven hundred million of these fish 
weighing from two hundred and fifty to three hundred thou- 
sand tons, but his indebtedness to the menhaden does not 
end here. When he brings upon his table bluefish, bonitos, 
weakfish, swordfish, bass, codfish, what is he eating? Usually 
nothing but menhaden.” 

It is notorious, and a matter which is discussed in the 
scientific books (see Report of Fish Commission, page 102), 
that the seining of menhaden, and the pursuit of them by 
vessels, tends to drive them from out certain waters, and 
that the food fish which feed upon them are thereby deterred 
from coming in. In view of these facts, the statute in 
question is entitled to fa vorable consideration. 


Respectfully submitted, 
ANDREW J. WATERMAN, 
Attorney-General. 


HENRY C. BLISS, 
Assistant Attorney-General. 
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APPENDIX A. 
(Cuarpter 192, Acts 1886. | 
An ACT FOR THE PROTECTION OF THE FISHERIES IN Buzzarp’s Bay. 


Be it enacted, etc., as follows: 

Section 1. No person shall draw, set, stretch or use any 
drag net, set net or gill net, purse or sweep sein of any kind 
for taking fish anywhere in the waters of Buzzard’s Bay 
within the jurisdiction of this Commonwealth nor in any har- 
bor, cove or bight of said bay except as hereinafter provided. 

Sect. 2. Any net or seine used in violation of any pro- 
vision of this act, together with any boat, craft or fishing 
apparatus employed in such illegal use, and all fish found 
therewith, shall be forfeited; and it shall be lawful for any 
inhabitant or inhabitants of any town bordering on said bay 
to seize and detain, not exceeding forty-eight hours, any net 
or seine found in use contrary to the provisions of this act, 
and any boat, craft, fishing apparatus and fish found there- 
with, to the end that the same may be seized and libelled if 
need be by due process of law. 

Sect. 3. All nets and seines in actual use or stretched in 
the waters aforesaid in violation of this act are declared to be 
common nuisances. 

Sect. 4. Nothing contained in this act shall be construed 
to interfere with the corporate rights of any fishing company 
located on said bay nor in any way to affect the fish weirs 
mentioned in section seventy of chapter ninety-one of the Pub- 
lic Statutes, nor the use of nets or seines in lawful fisheries 
for shad or alewives in influent streams of said bay, nor to 
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the use of set nets or gill nets in the waters of the town of 
Fairhaven within a line drawn from Commorant rock south- 
westerly to the bucy on West Island rips and from thence 
westerly in a straight course through the buoy on West 
Island ledge to the town line of Fairhaven. 

SecT. 5. Whoever violates any provision of this act or 
aids or assists in violating the same shall pay a fine not ex- 
ceeding two hundred dollars for each offence. 

Sect. 6. District courts and trial justices shall have con- 
current jurisdiction with the Superior Court of all offences 
and proceedings under the provisions of this act. 

Sect. 7. All fines received under this act shall be paid 
one half to the complainant and the other half to the Com- 
monwealth. All monevs from any forfeitures incurred under 
this act shall inure and be paid one fourth to the informer 
and one fourth to the person filing the libel and the other 
half to the Commonwealth. [Approved May 6, 1886.} 


APPENDIX B. 


Vou. 1V., Acts anp Resotves oF THE PROVINCE OF MAs- 
SACHUSETTS Bay, PAGE 743. 


An ACT TO PREVENT THE DESTRUCTION OF OYSTERS IN THE 
SEVERAL BAYS AND RIVERS HEREAFTER MENTIONED WITHIN 
THIS PROVINCE. 

Whereas, it has been the practice for some years past for 
persons to come, with their vessels and boats, into the rivers 
and bays lying either in the towns of Wellfleet, Freetown, 
Swanzey, Dartmouth, Barnstable, Yarmouth, and in other 
of the bays, ports and rivers in this province, then and there 
to take the oyster beds, carry away from thence large 


55 


quantities of oysters, by means whereof said beds are almost 

destroyed, to the great prejudice both of the English and 

Indian inbabitants living in or near the towns aforesaid ; for 

remedy whereof: — 

Be it enacted by the Governor, Council and House of Representa- 
tives. 

Sect. 1. That if any person or persons shall, at any time 
after the twenty-fifth of March next, presume to take any 
oysters, or to rake or sweep any of the oyster beds, lying 
either in the rivers or bays in either of the towns of Well- 
fleet, Freetown, Swanzey, Dartmouth, Barnstable, Yar- 
mouth, or in any of the days, ports or rivers in this province, 
without leave first had and obtained from the selectmen, or 
the major part of them, in writing, under their hands, in 
such town where the oysters may be taken, or where the 
beds may be raked or sweeped, as aforesaid, every person 
so offending shall forfeit and pay a sum not exceeding ten 
pounds, nor under forty shillings, to be recovered by action, 
information or presentment of a grand jury in any of his 
majesty’s courts of record proper to try the same ; unless the 
prosecutor shall see cause to bring the trial before a justice 
of the peace, in which case the justice may try the same ; and 
the fine shall be forty shillings, and no more, one third 
thereof to and for the use of him that shall so inform or sue 
for the same, the other two thirds for the use of the poor of 
the town where the offence shall be committed. 


Provided nevertheless, 

Seot. 2. Nothing in this act shall be understood to hin- 
der any inhabitant in this province from taking oysters for 
their own eating or for market in their own town, without 
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leave from the selectmen, as aforesaid: provided, the same 
be not sent out of the province. 

Sect. 3. This act to continue and be in force for a space 
of three years from the twenty-fifth of March next, and no 
longer. [Passed February 28, 1765. } 


APPENDIX C. 
PitymoutH Contony Recorps, Vou. Il., pace 220. 1668. 


Whereas great complaint is made of great abuse by 
reason of fisherman that are strangers who fishing on the 
fishing ground on our coast in Catches dresing and splitting 
theire fish on board through their Garbidge ouerboard to the 
great anoyance of fish which have and may prove greatly 
detrementall to the countrey ; It is ordered by the court that 
something be directed from this court to the court of the 
Massachusetts to request them to take some effectuall course 
for the restraint of such abuse as much as may be. 


APPENDIX D. 
Prymoutu Cotony Recorps, Vou. Il., pace 256. 1682. 
The law prohibited the catching of fish before they haue 
spauned it is to be reveiued by the Commissioners att theire 


next sessions. 
APPENDIX E. 


PitymoutH Cotony Recorps, Von. Il., pace 14. 1636. 


That whereas God by his pvidence hath cast the fish called 
alewiues or herring in the midst of the towne of New Plym- 
outh. And that the growned thereabout hath been worn 
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out by the whole to the damage of those that now inhabit 
the same. It is therefor enacted that the said herrings, ale- 
wiues or shadd commonly used in the setting of Corne be 
appropriated such as doe or shall inhabate the town of Plym- 
outh aforesaid. And that no other haue any right or pro- 
priety in the same saue onely for baite for fishing and that 
by such an orderly course as shalbe thought meet by the 


Govr Assistant. 


APPENDIX F. 
Pitymoutu Cotony Recorps, Vor. II., pace 131. 1660. 


It is enacted by the Court that noe stranger or foreigner 
shall improve our lands or woodsatt the Cape for the making 
of fish without libertie from the Gourment and that all such 
as shall haue libertie shall attend all such further orders as 
shalbe given themconserning the same; and that they shall 
pay six pence a kentellfor all such fish made as aforesaid to 
the colonies vse. 


APPENDIX G. 
CoLoniaAL Laws, PAGE 53. 1668. 


It is ordered by this court and the Authority thereof that 
no man shall henceforth kill any codfish, Hake, Hadduck, 
or Polluck, to be dried for sale in the month of December or 
January, because of their spawning time, nor any Mackrell 
to barrell upin the month of May or June, under penalty 
of paying five shillings for each quintal of fish, and five 
shillings for each barrell of Mackrell;-nor shall any man 
east the garbbage of the fish they catch overboard at or near 
the ledges or grounds where they take the fish; nor shall 
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any of the boats crew refuse or neglect to obey the order of 
the master of the vessel to which they belong, for the times 
and seasons of fishing; nor shall they take or drink any 
more strong liquors than the master thinks meet to permit 
them : the breach of these three lastbeing under the penalty 
of Twenty shillings for the first offence ; for.the second forty 
shillings; for the third three months imprisonment, one- 
third part of the aforesaid fines to the informer proving the 
same. 

Do order and enact, that henceforth no Mackrell shall be 
caught, except for spending while fresh, before the first of 
July annually, on penalty of the loss of the same, the one 
one half to. the informer and the other half to the use of the 
country. And any magistrate or county court is impowered 
to act herein to all intents and purposes, for the execution of 
this law. 


APPENDIX H. 
Pitymoutny Coxuony Recorps, Vou. V., PAGE 104. 1672. 


An order directed to Thomas Paine, the Water Bayley. 

This Court being enformed that few or none of ours are 
like fish att the. Cape by saine, and that diuers strangers. 
desire libertie there to fish, these are therefor to impower 
you, in the behalf of the Court, to giue libertie to. such 
strangers as shall desire there to fish, carrying orderly and 
paying such dues as by Court order is provided; and this 
shalbe youer warrant therein for this psent season. 
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APPENDIX I. 


Pitymoutn Cotony Recorps, Vou. V., Pace 107-8. 
1672-3. 

Whereas att the generall Coffrt of his matie holden att 
New Plymouth in June, anno 1670, the Court vpon diuers 
serious considerations them thervnto moueing, did freely 
giue and graunt all such profletts as might or should annually , 
acrew or grow dew to this collonie from time to time, for 
fishing with netts or saines att Cape Codd for mackerell, 
basse, or herrings, as by the said grauntdoth fully apeer, to 
be imployed and improued for and towards a free schoole in 
some towne of this jurisdiction, for the training vp of youth 
in littrature for the good and benifitt of posteritie. 


APPENDIX K. 


ORDER OF 1672-3, PtymoutH CoLony Recorps, Vou. V., 
PAGE 107. 


Whereas att the Generall Court of his matie holden att 
New Plymouth in June anno 1670, the Court, vpon diuers 
serious consideration them thereunto mouing, did freely giue 
and graunt all such proffetts as might or should anually 
acrew or grow dew to this colonie from time to time, for 
fishing with netts or saines att Cape Codd for mackerell, 
basse or herrings as by the said graunt doth fully apeer, to 
be imployed and improued for and towards a free schoole in 
some towne of this jurisdiction, for the training vpof youth 
in littraturefor the good and benifit of posteritie, provided 
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that a beginning were made within one yeare after the said 
graunt; and that the ordering and managing of the said 
affairs was by the saib court committed to the Gov and 
Assistants or any four of them and that within the time 
limited there hath bin « beginning made att Plymouth, and 
hither to continue by God’s blessing with goode successe, as 
vpon examination may apeer; and whereas the said towne 
in general have given and graunted whatsoeuer proffitts may 
in any way arise fromor by the improuement of a considerable 
tract of vplandand meadow belonging to the saib towne of 
Plymouth, lying and being att Agawaam, Sepecan, and 
places adjacent, for and towards the maintenance and vp- 
holding af the said schoole att Plymouth, as alsoe since 
seueral of the towns ofPlymouth, out of theire good affec- 
tions, have freely giuen out of their own estates for the 
erecting and procuring a conuenient scoole house, not onely 
for the better accomadating of the scollers but alsoe for the 
scoole master to liue and reside in, as God by his proue- 
dence may please to psent, all the pmises being considered, 
in hope that God may please soe to smile on this our day of 
smale things as to make ita blessing to the rising generation. 

This Court having taken themselues much obliged reddily 
and gladly to accept of that trustcomitted vnto them by the 
aforesaid Generall Court, and do heerby reddily accept 
thereof, and hope, by Gods assistance, faithfully and care- 
fully to vse theire best endearuors what in them lyeth, to 
incurrage and carry on the said well begun worke att New 
Plymouth soe longas God shalbe pleased to affoared any 
competensie of meanes and convenient number of scholars, 
and to that end doe appoint and constitute our approued 
frind Mr. Thomas Hinckley, to take vpon him the office 
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care and charge of a steward of the said scoole, to demaund 
recouer and receiue all such sume or sumes of mony due 
from any pson or psons to the either by revenew of the afore- 
said graunt of the Court or the graunt or gift of the towne 
of Plymouth or any otherwise due; and that hee doe giue 
a true accompt of all such moneyes receiued once or twise 
in the yeare vnto the Gou and majestrates, or any four of 
them, as it shalbe required, as alsoe to make such payments 
and disbursements to any imployed in or about the said 
worke as hee shalbe ordered by them, according to moneyes 
receiued be him on that accoump from time to time; and 
that hee by allowed due satisfaction for any trouble or 


expense about the said payment. 


APPENDIX L. 


PitymoutH Cotony Recorps, Vou. V.. pace 243. 1677. 


The deputies were desired to acquaint theire townes re- 
spectiuely that if any of them will fish att Cape Codd, that 
such will meet at Plymouth, when the committee is to be 
together to agree vpon tearmes for fishing there. 


APPENDIX M. 
PLymoutH Cotony Recorps, Vou. V., paAGe 244. 1677. 


The country haue sett and to farme left theire privilidges 
and proffitts of fishing att the Cape vnto the treasurer, Mr. 
Huckens, Mr. Gray and Thomas Paine, for a terme of 
seuen yeers from the date heerof, for and in the considera- 
tion of the sum of thirty pounds a yeer to be payed in 


62 


currant silver mony, to be payed att or before the first of 
May yeerly. It is mutually agreed between the ptenors, 
that it shalbe improued by our owne people, but incase they 
shall refuse, then it shalbe at the libertie of the ptnors to admitt 
of any other, out of the colonie, to improue it with them ; 
and the Court appoint Cornett Studson and Mr. Nathaniel 
Thomas to make leasses to the ptneors, and to receiue the 
countryes mony for it for the countryes use, as it is due pay- 
able. 
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S. S. ETHERIDGE VS. SPERRY, WATT & GARVER. 1 


1&2 Pleas before the supreme court of the State of Iowa in a cause 

therein tried and decided, wherein Sperry, Watt & Garver 

were plaintiffs and appellees and 8. 8. Ethridge, defendant and 
appellant. 


Be it remembered that on the llth day of May, 1886, there was 
filed in the office of the clerk of the supreme court of Iowa the ap- 
pellant’s printed abstract of record, the same, together with the en- 
dorsements thereon, being in the words and figures following, to 
wit: 


Appellant’s Abstract of Record. 


SPERRY, Watr & GARVER, Appellees, 
vs. 
S. 8. Eraripee, Appellant. 


Appeal from Polk cireuit court. 


H. 8. Wilcox, for appellees; P. Gad Bryan, for appellant. 


On the 18th day of August, 1882,the plaintiffs filed their petition 
as follows: 

First count. Plaintiffs state that they are a partnership, and dur- 

ing all the times hereinafter mentioned were the owners and 
3 entitled to the immediate possession of a stock of general 

merchandise in a store kept by George W. Hamilton ina 
building situated, etc., in Knoxville, Marion county, Iowa. 

That on the — day of August, 1882, the defendant wrongfully 
and unlawfully seized and converted to his own use a portion of said 
stock of goods of the value of $1,500, by reason of which plaintiffs 
have been damaged in the sum of $450, no part of which has been 
paid. 

Second count. Plaintiffs further state that they are the absolute 
owners ofa lien on and an interest in astock of general merchandise 
in a store kept by George W. Hamilton in a building situated, etc., 
in Knoxville, Marion county, Iowa, of the value of about $450, by 
virtue of two instruments of mortgage, copies of which are hereunto 
attached, marked Exhibits “A” and “ B.” 

That on the — dav of August, 1882, the defendant wrongfully 
and unlawfully seized and converted to his own use a portion of said 
stock, of the value of $1,500, to the great damage of plaintiffs in the 
sum of $450, no part of which has been paid. [If plaintiffs shall 
recover on their first count herein they will not seek a recovery on 
the second count. 

Wherefore plaintiffs demand judgment against defendant 
4 for the sum of $450, with interest at six per cent. from the 
time of conversion, and the costs of this action. Exhibits 

“A” and “ B” appear in the evidence. 

On the 2lst day of September, 1882, the defendant filed his 
answer, as follows: 
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2 S. S. ETHERIDGE. VS. SPERRY, WATT & GARVER. 


1. Comes now the said defendant and, answering the plaintiffs’ 
petition, denies each and every allegation thereof. 

2. For further answer the defendant says that on or about the 8th 
day of August, 1882, Marshall Field & Co. commenced suit in the 
circuit court of the United States for the district of lowa, at the city 
of Des Moines, against Charles Douglas and George W. Hamilton 
by attachment; that under and by virtue of said proceedings a writ 
of attachment was regularly issued against the property of the said 
Charles Douglas and George W. Hamilton, and delivered to this 
defendant, who was then the deputy United States marshal for said 
district of lowa, as such deputy marshal, for service; that about the 
said 8th day of August the defendant, as such deputy marshal and 
by virtue of said writ, levied the same upon and took possession of 

the goods mentioned in the plaintiffs’ petition, then in the 
5 possession of and owned by George W. Hamilton, one of the 

defendants in said action, by attachment, and subject to law- 
ful seizure by said writ; that the defendant still holds said goods, as 
such deputy marshal, by virtue of said writ, to be dealt with accord- 
ing to law and the judgment and orders of the said circuit court of 
the United States ; that the defendant never seized or took possession 
of said goods nor held the same in any other way than as such officer 
aforesaid and by virtue of said writ. 

3. That when defendant levied on said goods they were in the 
possession of and were the property of said Hamilton, and subject 
to lawful seizure by said writ, and defendant only took $955 worth 
thereof and left a large amount of the stock in store where found, and 
more than enough to satisfy the plaintiffs’ claims, all of which 
plaintiffs could have taken to pay their claims by the exercise of 
proper diligence. 

4. Further, on the 26th of June, 1882, said Hamilton mortgaged 
his entire stock of goods to Perry, Cook & Tower, of Massachusetts, 
to secure the payment of $631.32, which was was recorded July 4th, 
and on the same day (July 4) Hamilton executed a mortgage on his 

entire stock, accounts, notes, and all goods thereafter brought 
6 into his store, to the plaintiffs herein to secure $304.62, which 
was filed for record the same day; that on the day foll-ing 
(July 5) Hamilton made to plaintiffs another mortgage on his stock, 
accounts, notes, debts owing to him, and all the profits thereafter 
made in his business and all the furniture and goods thereafter 


brought in, to secure $88.14, which was filed for record the same 


day; and on the next day (July 6) Hamilton executed to O. P. 
Wright, trustee, a mortgage on his entire stock, furniture, fixtures, 
accounts, notes, and all goods afterward brought in, to secure certain 
of his creditors therein named, and provided for the payment of 
their claims in full, in the order therein named and not pro rata, 
which was filed July 6, 1882, for record; that said mortgages were 
never delivered and passed no title to the mortgagees or lien upon 
the said property. , 

That at the time said mortgages were executed Hamilton was in- 
solvent and made the same in contemplation of insolvency, and 
that the execution of all of said instruments constituted but one 
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entire transaction, which in law and fact amounted to and was a 
general assignment for the benefit of his creditors and included all 

his property liable to execution; that said assignment, with 
7 all of said instruments going to make up the same, is void, 

because creditors are thereby preferred, and said instruments 
were made by Hamilton to hinder, delay, and defraud his creditors, 
who had no knowledge of said assignment and did not consent 
thereto; that defendant took a part of said goods by-virtue of an 
attachment in an action in the Federal court, wherein Marshall 
Field & Co. are plaintiffs and said Hamilton is a defendant, as set 
forth in the second division hereof, which is made a part hereof; 
that said goods, when taken by said writ, were subject to lawful 
seizure therewith and were the property of said Hamilton. De- 
mands judgments for costs. 


On the 7th day of October, 1884, the defendant filed his petition 
for a removal of said cause to the circuit court of the United States 
for the southern district of Iowa, central division, as follows: 


To the circuit court of Polk county, Iowa: 


Your petitioner, S. S. Ethridge, shows that the plaintiffs, Sperry, 
Watt & Garver, are citizens of the State of Iowa, and that this peti- 
tioner is defendant in said cause; that the amount in controversy, 
exclusive of costs, exceeds the sum of $500; that the controversy 

involves the validity of two mortgages executed to said 
8 plaintiffs upon a stock of goods of the value of two thousand 
dollars; that this petitioner took a portion (about nine hun- 
dred dollars’ worth) of said goods by virtue of a writ of attaeliment, 
he being then and ever since deputy U.S. marshal for the central 
division of the southern district of Iowa, issued by the clerk of the 
U.S. cireuit court of said southern district of Lowa, at the suit of 
Marshall Field & Co. vs. Charles Douglas and George W. Hamilton, 
and which writ was placed in his hands as such officer for service; 
that afterwards said gouds so attached were sold by order of the said 
U.S. cireuit court and the proceeds of such sale held by your peti- 
tioner subject to the further orders of said U.S. cireuit court; that 
plaintiffs bring their action to recover damages of your petitioner for 
the seizure of said goods and converting the same to his own use; 
that the validity of said process and of the service thereof is brought 
in question in this action, and the defense of your petitioner, as 
shown by his answer herein, is one arising under the laws of the 
United States; that your petitioner herewith tenders a bond, as re- 
quired by law in such cases, with good and sufficient sureties, and 
prays that said suit may be removed to said U.S. circuit court. 
9 Said petition, signed and verified, and the bond was in due 
form and no objection was taken thereto. 

On the 17th day of January, 1885, the plaintiff filed an amend- 
ment to the petition, claiming as damages $4U9 and no more. On 
the 17th day of January, 1885, the court overruled defendant's ap- 
plication to remove the case to the Federal court, and defendant at 
the time excepted. 
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On the 22nd day of September, 1885, the defendant filed his motion 
to substitute Marshall Field & Co. as defendants, as follows: 

Comes now the defendant and moves the court that Marshall 
Fieid & Co. be substituted as defendants herein for the reasons set 
forth in the subjoined affidavit: 


State OF Iowa, Polk County: 


S.S. Ethridge on oath states that in August, 1882, he was and 
ever since has been deputy United States marshal in the southern 
district of lowa; that about the 8th dav of August, 1882, Marshall 
Field & Co., whose motion and affidavit are hereto attached, served 
out of the office of the clerk of the United States circuit court for the 

southern district of lowa a writ of attachment against Douglas 
10 & Hamilton, Chas. Douglas and Geo. W. Hamilton, a certi- 

fied copy of which is hereto attached and made a part hereof; 
that as such deputy marShal affiant levied said writ on a portion of 
a stock of goods in the possession of said Hamilton, which was after- 
wards sold by order of said United States circuit court; that this 
action is for the recovery of a portion of the proceeds arising from 
the sale of said property taken by said process; that this affiant 
never had any claim upon or interest in said property, and did not 
take the same in any other way than as such officer and by virtue 
of sucli process as aforesaid. 

Signed and verified. 


Motion and Affidavit of Marshall Field & Co., Referred to Above. 


Come now Marshall Field & Co. and move the court to substitute 
them as defendants herein instead of 8. S. Ethridge, for the reasons 
set forth in the subjoined affidavit. 


StatE OF lowa, Polk County: 


I, P. Gad Bryan, on oath state that I am attorney for Marshall 
Field & Co. and the defendant, 8. S. Ethridge, in said cause; that 
said Marshall Field & Co. are the real and only parties in 
11 interest in the defense of said action; that the property or 
proceeds thereof sought to be recovered in this suit was taken 
by the defendant as deputy U.S. marshal by virtue of a writ of at- 
tachment issued at the suit of said Marshall Field & Co. in the U. 
S. circuit court, as stated in the affidavit of said Ethridge, hereto 
attached ; that said Ethridge has no interest whatever in this action, 
and never took or held said property, except as stated in his said 
affidavit. 
Signed and properly verified. 
Writ of attachment to said motion appears elsewhere in the evi- 
dence. 
On the — day of September, 1885, the court overruled said mo- 
tion; to which the defendant duly excepted. 
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Jury Trial. Begun September 29, 1880. 


The plaintiffs, to maintain their action, introduced the following 
evidence: 


JAM ES WATT testified : 


Myself and Serry are the active members of the firm of Serry, 
Watt & Garver; know Geo. W. Hamilton. We sold him goods in 
1882—several hundred dollars’ worth. Exhibit “A” is a correct 
statement of the amount sold and also the notes given by him and 

placed to his credit. Part of the goods were sold to Douglas 
12 & Hamilton. Hamilton gave us a mortgage on the stock at 

our request to secure the notes—one for $504.67, the other 
for $88.54. ‘These sums lacked a dollar of covering the amount he 
owed us. 

Question. Did you have any knowledge of any intent on the part 
of Geo. W. Hamilton to defraud his creditors? 


(Objected to by defendant as incompetent; overruled; defend- 
ant excepts. ) 


Ques. Did the firm of of Sperry, Watt & Garver or you have any 
knowledge that Hamilton, when he executed the mortgages, had 
any intention to defraud his creditors? 


(Same objection, ruling, and exceptions.) 


Answer. No; we deemed them and him perfectly honest and able 
to pay; no part of the notes have been paid. When this transac- 
tion took place our firm was composes of myself, Sperry, and Garver. 
One mortgage was taken July 4th; the other July 5th. The first 
was for Douglas & Hamilton’s account; the last one was for Ham- 
ilton’s individual account. I cannot tell now why they were not 
both taken at one time. I cannot now explain how it happened 
that we took one mortgage on the fourth and sent Wilcox on the 
fifth to take the other, unless it was that there were two accounts 

and one was overlooked at the time. We did not know that 
13 Hamilton was in failing circumstances at the time. We 

heard at the time how much of the goods the marshal, Eth- 
ridge, had taken. I do not now remember whether our firm made 
any effort to get the goods remaining after the levy. 


O. B. Ayers, for plaintiffs, testified : 


I resided and was practicing law at Knoxville, Iowa, in 1882. | 
knew George W. Hamilton. He was first in with Douglas. The 
firm was dissolved and business carried on by Hamilton. I know 
of the plaintiffs; did business for them with Hamilton. I took one 
of the mortgages in question forplaintiffs. We received the claim 
for collection or to be secured, and we took this mortgage (Exhibit 
“B”). I had no knowledge at the time that Hamilton had any 
purpose to defraud his creditors. We first took a mortgage for 
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Perry, Cook & Tower about the 29th of June, which their travel- 
ing man took away with him, and that is why it was not recorded 
until July 4th. 

Re-examined : 

When I took these mortgages I did not know that Hamilton 
contemplated making any other mortgages. When I took the O. 
P. Wright mortgage Hamilton refused to make any mortgage un- 

less a list of creditors in the order, as set out in the mortgage, 
14 were included. He arranged them in the order they are in. 

The marshal took a portion of the goods for Marshall Field 
& Co. and the balance were sold under the Perry, Cook & Tower 
mortgage, and did not bring sufficent to pay the claim by $71.80. 

C. T. Sperry, for plaintiffs, testified : 

The Sperry, Watt & Garver mortgages were taken for the purpose 
of securing a debt due us. Our firm had no knowledge that Ham- 
ilton had any purpose in making the mortgage to defraud his cred- 
itors. 


(Answer objected to; overruled; defendant excepts.) 


H. S. Wixcox, for plaintiffs, testified : 


I took the small mortgage from Hamilton to plaintiffs. I did it 
for the purpose of getting security. I had no knowledge at the 
time or any other time that Hamilton made the mortgage for the 
purpose of defrauding his creditors ; supposed he made it solely for 
the purpose of securing the claim. 


Plaintiffs next read in evidence mortgage from George W. Hamil- 
ton to plaintiffs on the property in controversy, as follows: 


In the usual form of chattel mortgages, for the consider- 

15 ation of $346.62, conveyed to “ plaintiffs all my stock of dry 
goods and groceries, notions, boots and shoes, book accounts, 

notes, and merchandise of every description now in my store in 
Knoxville, Marion county, Iowa, and to include all goods and mer- 
chandise which may hereafter be brought into said store,” with the 
usual warranty of title, and to be void on condition that said Ham- 
ilton should pay the plaintiffs three notes, dated July 4th, 1882— 
one for $100, due September 4, 1882; one for $100, due October 4, 
1882, and one for $104.62, due November 4, 1882, with interest at 
the rate of ten per cent.” “ And I, the said George W. Hamilton, do 
hereby covenant and agree to and with the said Sperry, Watt «& 
Garver that, in case of default made in the payment of the above 
promissory notes, or in case of my attempting to dispose of or re- 
move from said county of Marion the aforesaid goods and chattels, 
or any part thereof, or whenever the said mortgagee or his assigns 
shall chose so to do, then and in that case it shall be lawful for the 
said mortgagee or his assigns, by himself or agent, to take imme- 
diate possession of said goods or chattels wherever found,” etc., ete. 
Then follows the usual power of sale, and for attorney’s fees in case 
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the mortgage should be foreclosed by suit; and if anything 
16 remained after paying plaintiffs’ claim it should be paid to 
the said Hamilton. 
Executed and acknowledged on the dth day of July, 1882, and 
filed for record the same day, at nine o'clock and thirty minutes 
a. m. 


Plaintiff next introduced a chattel mortgage from said Hamilton 
to the plaintiffs, for the consideration of $89.54, on the following goods 
and chattels: “All the stock of merchandise, furniture, and fixtures 
now in my store in the city of Knoxville and all that may hereafter 
be purchased and brought into said store, and all books of accounts, 
notes, and evidence of indebtedness now existing in my favor, or 
that shall hereafter be made or accrued in my favor, arising out of 
the business of said store.” Then follows the usual form of war- 
ranty, to be void on the payment of one promissory note for $89.54, 
dated July 5th and due July 28th, 1882, with interest at 8 per cent. 
Then follows: “And I, the said G. W. Hamilton, do hereby cove- 
nant and agree to and with the said Sperry, Watt & Garver that in 
the case of default made in the payment of the above promissory 
note or in case of my attempting to dispose of or remove from said 
county of Marion the aforesaid goods and chattels or any part 

part thereof, or whenever the said mortgagee or his assigns 
17 shall choose so to do, then and in that case it shall be lawful 

for the said mortgagee or his assigns, by himself or agent. to 
take immediate possession of said goods or chattels wherever found.” 
Then follows the usual form of power of sale and the payment to 
Hamilton of the money remaining after the payment of plaintiff’s 
claim, if any. 

Executed and acknowledged on the 5th day of July, 1882. Filed 
for record the same day, at 6 p. m. 


Plaintiff next introduced the four promissory notes described in 
the foregoing mortgages. 

Plaintiff next introduced CHARLES IF. Srerry, who testified as 
follows : 

I am a member of the firm of Sperry, Watt & Garver and am ac- 
quainted with George W. Hamilton; the four notes introduced in 
evidence have not been paid and are still due and owing to the plain- 
tiffs; they were given for merchandise bought of plaintiffs by Ham- 
ilton on time; the goods for which the notes were given were pur- 
chased in the months of April, May,and June. Ido not know how 
it happened that three of the notes are dated July 4th and one July 
5th, 1882. 


G. W. Hamirton testified on the part of the plaintiffs as follows: 


I know what has become of the property described in these 
18 mortgages; the United States marshal— 
(Objected to as immaterial, because the issues do not charge de- 
fendant as marshal, but as a private individual.) 
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The name of the man that took the things is S. 8. Ethridge. He 
took out of the store about $950 or $960 worth, as invoiced, but that 
was not their fair value. 1 think they are worth at least $1,000 at 
wholesale prices. He boxed up the goods, took them away, and 
stored them in a room. 

Question. State whether or not he has since had said goods sold. 


(Objected to as immaterial, whata trespasser does with goods taken ; 
objection overruled, and defendant excepted.) 


Answer. He sold the goods he took away and the goods he left 
were taken afterwards by the sheriff under a chattel mortgage in 
favor of Perry, Cook & Tower, of Massachuseets, of older date than 
the mortgages to the plaintiffs. The sheriff advertised the goods 
and sold them at auction. I do not know how much he realized 
for them. 


Cross-examination : 


The goods left there by Ethridge and taken by the sheriff were 
worth about $1,200. He took all that was left—the goods, fixtures, 
and furniture in the store. The $1,200 worth of goods taken by the 

sheriff includes only the goods; the fixtures, notes, and ac- 
19 counts, ete., were not included. They got besides about $400 

worth of accounts and $100 worth of fixtures and $135 in 
bank. At the time I executed the mortgage to Perry, Cook & 
Tower I owed to all my creditors about $2,800. The value of my 
stock at wholesale prices when Ethridge took the goods was $2,200. 
At the time I made the mortgage to Perry, Cook & Tower I owed 
Marshall Field & Co. $191.31, and I owed J. A. Tollman & Co. 
something over $400, making what I owed both Marshall Field «& 
Co. and J. A Toilman & Co. a little over $600; saw the amount 
claimed in the writ of attachment which Ethridge had, and the 
amount therein claimed was correct, which I| believe is $631.31. 


(Objected to as improper cross-examination ; objection sustained; 
and defendant excepts.) 


Redirect: 


I believe the goods taken by the sheriff did not call for quite 
enough to pay Perry, Cook & Tower. I don’t know myself; they 
said it lacked $276. 


Recross-exam ination : 


I was in the store when Ethridge came there and took the goods. 

I had possession of the goods at the time, and had been in posses- 
sion of them ever since the 10th of June before, when I bought out 
Douglas. After Ethridge went away with what goods he took I had 
possession of the remainder for fifteen or twenty minutes. 

20 I went to dinner and had the key of the store. About five 
minutes after I returned, and while I was in charge of the 

store, the sheriff came and took the goods. 
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Redirect examination: 


The book at the time the attachment was served showed there 
was $400 of accounts. Mr. Ayers, attorney for Perry, Cook & Tower, 
has got them. The notes and accounts were for goods sold to par- 
ties. There was some notes also; I do not know exactly how many, 
but the notes and accounts both amounted to over $400. There was 
one or two notes for $50. The accounts ranged from $10 to $50 
each, and were against parties in Knoxville, and about $65 had 
been collected on them, but not enough to pay Perry, Cook & Tower 
and expenses. I have tried some, but not much, to collect the 
claims, but I don’t think Ayers has. I think these notes and ac- 
counts are worth $200 and would sell for that in the market. 


5. 5. Eraripa@e, on the part of plaintiffs, testified as follows: 


[ remember of taking possession of some goods at Knoxville as 
the property of George W. Hamilton. I don’t know whether I have 
got the written demand made of me by the plaintiffs or not. It is 

my impression I turned it over to my attorney. 
21 Question. You may state what the contents of the paper 
was. 

(Objected to by the defendant as incompetent; objection overruled, 
and defendant excepts.) 

Answer. I have no distinct recollection what cases those notices 
were in, but [ think you served a written notice on me for Sperry, 
Watt & Garver that they held a mortgage on these goods, and de- 
manded a release of them. 

Cross-exam ination : 

This notice was given me a few days after | made the levy under 
the attachment. I did not know at the time I levied that they had 
a mortgage. The plaintiffs lived in Des Moines, and the writ was 
levied in Knoxville, Marion county. A few days after I returned 
from Knoxville I received the notice. I think that was the first l 
had heard of the plaintiffs having a mortgage on the goods. I did 
not comply with the demands of the notice. 


The plaintiffs rest. 


Whereupon the defendant introduced the following evidence: 


GrorGce W. Hamivrton, on behalf of the defendant, testified as fol- 
lows: 
The mortgage to Perry, Cook & Tower was for $631.32. That 
was a Claim against Douglas & Hamilton. The goods, for the pay- 
ment of which the mortgage was given to secure, were bought 
22 of Perry, Cook & Tower, all along from February, 1882. The 
Marshall Field & Co. claim we bought about the same time. 
About the same time I executed the mortgage to Perry, Cook & 
Tower I executed two mortgages to the plaintiffs. The goods bought 
of the plaintiffs were bought all along, from amongst the first goods 
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we bought to the last. 1 don’t know exactly how it was that I exe- 
cuted two mortgages to the plaintiffs; it seems to me the first mort- 
gege was obtained for plaintiffs by Ayers. I don’t know how long 
he had the claim in his hands. The first I gave was about the 4th 
of July, and I believe the second was on the Oth. 

If I remember, the last mortgage was for goods that I had bought, 
and the claim was not yetdue. I thought I could pay them as they 
came due, and it was not necessary to put them in the first mort- 
gage. The first mortgage was for aclaim against Douglas & Hamil- 
ton ; the second mortgage was for goods I obtained after I had bought 
out Douglas. When I made the first mortgage there was no objec- 
tion to it then, but Wilcox came to see me about it afterwards. I 
don’t know whether he came on the 4th of July or the Sth. I think 
I made the mortgage the day he came down; the next day after- 

wards I executed another mortgage to O. P. Wright. O. B. 
23 Ayers came to me with four or five claims—Perkins & Gray, 

Newman & Ullman, Marion County Bank, Nora A. Hamilton, 
and Chapin & Merritt—and wanted them secured. The claim in 
favor of the bank was for money I owed them on overdrafts, about 
the 10th of June, The claim of my sister, Nora Hamilton, was 
made about the 10th of June. I owed Perkins & Gray since the 
10th of March, and the Chapin & Merritt claim was partly against 
the old firm and partly against me. The Newman & Ullman claim 
was an old debt against the firm. The claim of Boyle & Hunting- 
ton was part the old firm and part my own. The claim of Chap- 
man Bros. & Co: was mostly firm claim. On the 6th of July Ayers 
came to me with the claims he represented and wanted me to secure 
them. I don’t remember whether he told me why he wanted them 
secured or not; he wanted me to give him a mortgage on the stock 
of goods. I told him I didn’t want to be giying any more mort- 
gages, and if I gave another I would give it for all of my creditors, 
and wind the thing up and be done with it. He wanted me to give 
mortgages for these parties he represented. I told him I would do 
nothing of the kind, but that I would give a mortgage for all, and 

if he would not take that he could go ahead, and he said he 
24 would take it. He suggested listing the creditors, and had 

the parties he represented put in tirst. He then said “ How 
do you want the rest in there?” I told him I had the ledger, and 
I took it and read them as they came, and he put them down on a 
piece of paper as I read them, and put them in the mortgage. At 
the time | executed the mortgage to Perry, Cook & Tower I don’t 
know that any arrangements were made with Mr. Ayers about not 
having it recorded at that time, and I don’t know why it was not 
recorded until the 4th day of July. I don’t know exactly when the 
mortgage to Perry, Cook & Tower was given, but it seems to me it 
was somewhere along in the last of June. 

At the time I executed the first mortgage to Sperry, Watt & Gar- 
ver it was understood between Mr. Ayers and me that I was to go 
on selling goods in the ordinary was, and that I would be able to 
pay out. I was to use the money received from the sale of goods 
and use some of the money to buy goods, and I was to pay out of the 
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proceeds the running expenses of the establishment and to take out 
whatever was needed for the support of myself and family, and to 
use the money in buying goods as I saw proper in carrying on the 
business, filling up the stock, and all that, and the money 
25 deposited in the bank that I did not need for the other pur- 
pose was to be applied on the payment of the debt. At the 
time the marshal came down with the writ, O. P. Wright, mortgagee 
in the last mortgage, was cashier of the Marion County Bank, and 
[ suppose he was there at the time. After those mortgages were 
executed he did not meddle in any way with my business. I de- 
posited in his bank every day the same as any other bank. I did 
not agree with Ayers that I would deposit money in that bank. 
Wright asked me if I was going to deposit in his bank, and I said 
| was—every day as I had before—and I carried on the business the 
same as before, and I checked out the money for whatever I wanted. 
Sperry, Watt & Garver never objected to that way of managing the 
business after I gave them the mortgages. At the time I gave 
Wright the mortgage it was arranged between me and Mr. Ayers 
that I was to have entire charge of the business and to conduct it 
in the way I have stated. At the time I gave Sperry, Watt & Garver 
the mortgages they said they would give me all the time I 
wanted. They said they would not push me just as long as | 
needed things, and they saw I was trying to do right. I told 
them when I did not do that | wanted them to push me, 
26 and my understanding with Mr. Avers was that I was 
to carry on business the same as before, as long as I de- 
sired to and did what was right. At the time I executed the mort- 
gage to O. P. Wright the same was understood as long as I run the 
thing honest. Before the mortgage was made to O. P. Wright I 
asked him if he would accept and he said he would. After the 
mortgage was executed to O. P. Wright Ayers had it in his charge. 
I don’t remember that Isaw itagain. At the time I gave the mort- 
gage to Perry, Cook & Tower I made the same arrangements with 
Mr. Avers, their attorney, that I did with the rest of them, that I 
should run as long as I acted fair, and if I did what was right they 
were not going to put me to any trouble, and I was to go onas I 
always had been doing as long as I did what was right, and that 
was what they all agreed to do who had mortgages. After I exe- 
cuted the mortgages to Sperry, Watt & Garver they sent a man 
there every two weeks to sell goods and look after their business, 
just the same as they had been doing before | made the mortgages. 
After that I paid cash for the goods I bought of them. The plain- 
tiffs did not in any way meddle with the business after I 
27 made the mortgages more than they did before. After the 
marshal took the goods the plaintiffs sent Wilcox down there 
to see how things stood. I think he came down two or three days 
afterward. 
Cross-examination : 


I understood it this way: That I was to pay them, of course, but 
was to stay in possession of the goods as long as I acted honest. I 
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was to sell the goods at retail and apply the proceeds to the mort- 
gages and for any other purposes; they reserved the right to take 
possession whenever they wanted to under the mortgages. When I 
made the mortgages to the plaintiffs I was indebted to them in the 
full amount secured thereby. They demanded payment or security 
and threatened to sue me if I did not give it; 1 had not the money 
to pay them ; they demanded the money or the mortgages. Perry, 
Cook & Tower’s attorney presented to me a mortgage and I signed 
it. The parties named in the mortgage executed to O. P. Wright 
had just claims against me; the ones demanding security were 
placed first on the list. The mortgage was drawn up by Stone «& 
Ayers, their attorneys, and presented to me for execution. I had 
some property not included in the mortgage in Illinois, an interest 

in a lot worth $140, and accounts worth $185, that was not 
28 included in the mortgages. 


Redirect : 


At the time I executed the mortgages I had no property in Iowa 
subject to execution except what was covered by the mortgages. 
The property in Illinois that I had an interest in belonged to my 
father’s estate. Since the attachment I sold my interest in it for 
$140. I was to live out of the business and to buy what goods I 
needed in the store. I did not use any of the money except in buy- 
ing goods I had to have and in paying debts, I did not use any 
of it for my support. I paid some of the creditors’ debts in the list 
in the mortgage out of the order as therein directed, in this: Some 
of them had accounts in the store and I paid their claims in that 
way. They were Cunningham, Hoffman, Greenlee & Burns, Math- 
ews, and Black & Bonebrake. I do not know that the mortgagees 
knew I was paying these parties. I did it and thought it would be 
all right. 


Recross-examination: 


I paid off a mortgage given before the one to Perry, Cook & Tower 

toa Burlington house for about $150 and I paid Perry, Cook & 

Tower $100 after the attachment was levied, out of the money 

29 in the bank which I deposited each day from sales; that is 

the money I referred to that was paid in there to be applied 

on the debts in their order as they become due. That’s the way in 
which I paid out the money on claims. 


S. S. ErHrIpDGE, on behalf of the defendant, testified as follows: 


I was deputy United States marshal in August, 1882. In the 
early part of August of that year a writ of attachment was issued 
from the circuit court of the United States for what was then the 
southern district of lowa, at the suit of Marshall Field & Co. 
against Charles Douglas and George W. Hamilton. This is the 
writ of attachment referred to, marked Exhibit “1.” This writ I 
received the 8th day of August. It was placed in my hands as 
deputy marshal for services. I proceeded with it to Knoxville, 
levied it upon a portion of a stock of goods which I found in the 
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possession of George W. Hamilton. I levied upon $955.98 worth, 
as invoiced by appraisers appointed for that purpose, namely, Mr. 
Black and Mr. Burns, of Knoxville. Mr. Hamilton was in thestore, 
at the time I went in,selling goods to a-customer. ‘There was no 
one else in charge but him. I served the summonson him and 
told him | had a writ of attachment, which I produced and 
30 read to him, and told him I would have to take possession 
of enough goods to satisfy the claint. He made no more ob- 
jection than is usually made in such cases. He did not disclaim 
being the owner of the goods, or anything of thatsort. He appeared 
to be transacting the business while I was levying the writ and in- 
voicing the goods. There was no one there claiming possession. 
When I was about half done the invoice Mr. Ayers came in, repre- 
senting Perry, Cook & Tower and some other parties, and said he 
had some mortgages on the goods. Ayers was the only one that 
came in. I am not sure whether he claimed to represent the plain- 
tiffs or not. I didn’t see anythink of Mr. Wilcox there. After I 
had invoiced the goods and boxed them up I turned over the keys 
of the store and delivered back the possession to Hamilton. I took 
possession between 4 and 5 p. m., and left about 11.50 a. m. the next 
day. I left in the store some dry goods and notions, anda small 
stock of groceries and some boots and shoes. I stowed away the 
goods I took in Knoxville and locked them up. i took no goods 
out of the store except what I took by the levy of the writ of attach- 
ment. I never converted any of it to my own use, and I am 
ol still holding the proceeds of the property. The goods were 
sold afterwards by order of the court, and the proceeds are 
subject to my control, to be applied in accordance with the order of 
the court that issued the writ. ‘That is the only claim I ever had 
on the goods and the only way I ever held them. 


Cross-examination: 


The writ of attachment was against the property of Charles Doug- 
las and George W. Hamilton, and not against the property of these 
plaintiffs, Sperry, Watt & Garver. ' 


The defendant next introduced the writ of attachment and the 
return thereon, marked Exhibit “ No. 1,” as follows: 


Unirep States or AMERICA, |... 
District of Iowa, Ae 


The President of the United States to the marshal of said district, 

Greeting : 

Whereas Marshall Field, Lorenzo G. Woodhouse, Henry J. Will- 
ing, Harlan Higginbotham, Joseph N. Field, and Henry Field, com- 
posing the firm of Marshall Field & Co., have filed their petition in 
the clerk’s office of our United States circuit court in and for the 
district of lowa, duly sworn to according to law, claiming of Charles 
Douglas and George W. Hamilton, composing the firm of Douglas 


14 S. S. ETHERIDGE VS. SPERRY, WATT & GARVER. 


& Hamilton, the sum of $634.19, and alleges “ that the de- 
o2 fendants have disposed of their property with intent to de- 

fraud their creditors,” and asking a writ of attachment 
against the lands and tenements, goods and chattels, rights and 
credits, of the said Charles Douglas, George W. Hamilton, and Doug- 
las & Hamilton : 

Now, therefore, you are hereby commanded to attach the lands 
and tenements, goods and chattels, rights and credits, of the said 
Charles Douglas, George W. Hamilton, and Douglas & Hamilton 
(except such as is exempt from execution), wherever the same m: Ly 
be found in your district, or so much thereof as nay be necessary 
to satisfy said sum of $634.19, with interest and costs, and safe ly pre- 
serve the same, to be dealt with as required by law; and of this writ 
you will make due and legal service and return to our said court on 
or before the first day of the next term thereof. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Des Moines, in 
said district, this 8th day of August, A. D. 1882, and of our Inde- 
pendence the 107th year. 

[SEAL. | EDWARD R. MASON, 
Clerk U. S. Circuit Court, District of Iowa. 


The return on said writ shows that it was levied upon the 
33 goods of George W. Hamilton of the value $955.98 on the 8th 
day of August, 1882. 


The defendant next introduced a mortgage from George W. Ham- 
ilton to Perry, Cook & ‘Tower for the consideration of $631.31, con- 
veying in the usual form to Perry, Cook & Tower the following 
chattels, to wit: “ My general stock of merchandise in my store, in 
the city of Knoxville, lowa.” Then follows the usual form of war- 
ranty, to be void on condition that the said Hamilton should pay 
the mortgagees three promissory notes, of date June 26, 1882, for 
$210.44, each due, respectively, August 26, September 26, and Novem- 
ber 26, 1882, with interest at eight per cent. Then follows: 

“And I, the said George W. Hamilton, do hereby covenant and 
agree to and with the said P erry, Cook & Tower that in case — de- 
fault being made in the payment of the above promissory notes, or in 
case of my attempting to dispose of or remove from said county of 
Marion the aforesaid goods or chattels or any part thereof, or when- 
ever the said mortgagee or his assigns shall choose so to do, then 
and in that case it shall be lawful for the said mortgagee or his as- 
signs, by himself or agent, to take immediate possession of said 

goods and chattels wherever found.” Then follows the usual 
o4 power of sale and a covenant to pay attorneys’ fees if the 

mortgage should be foreclosed by suit; and, after paying 
plaintiffs’ claim, the remainder, if any, to be paid to the said Ham- 
ilton. 

Executed and acknowledged the 26th day of June, 1882, and filed 
for record the 4th day of July, 1882, at 9.15 a. m. 

The defendant next introduced a mortgage from George W. Ham- 


~~ 
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ilton to Sperry, Watt & Garver, dated July 4, 1882, and filed for 
record at 9.30 o'clock a.m. This mortgage is sufficiently set out in 
plaintiffs’ evidence. 

The defendant next introduced a mortgage from George W. Ham- 
ilton to Sperry, Watt & oe , dated July 5, 1882, filed for record 
the same day, at 6 o’clock p.m. This mortgage is sufficiently set 
out in the plaintiffs’ mary oh acy 

The defendant next introduced in evidence a mortgage from George 
W. Hamilton to O. P. Wright, as trustee, dated July 6, 1882, and filed 
for record the same day, as follows: 


Know all men by these presents that I, George W. Hamilton, of, 
etc., in consideration of $1,712.45, to me in hand paid by O. P. Wright, 


trustee of, etc., have bargained and sold — by these presents 
35 fo grant and convey unto O. P. Wright, trustee, to secure the 


payment of the debts of Douglas & Hamilton and George W. 
Hamilton, a list of which is hereto attached, marked Exhibit “ A,” 
and made a part of this mortgage, the following goods and chattels, 
to wit: “All of my stock of dry goods, notions, groceries, queensware, 
wooden ware, fixtures, furniture, and all goods, furniture, fixtures of 
all kinds and descriptions now in my store now occupied by me, in 
the city of Knoxville, Marion county, lowa; also all book accounts, 
notes, and evidences of indebtedness now owned by me coming and 
growing out of said business, the intention being to convey all and 
everything in or connected with said store; also all goods of whatever 
description that may hereafter be brought or put therein by me; to have 
and to hold the same forever in trust for the payment of said debts, as 
shown by Exhibit ‘A,’ hereto attached and made a part hereof, upon 
condition, however, that said George W. Hamilton shall pay said 
claims in the order listed, the intention bei “ing to secure said debts in 
the order in which they are listed. And I covenant and agree with 
O. P. Wright, trustee, that in case of default’ made in the payment 
of said claims when due, or in case of my attempting to dispose 

of, except in the ordinary course of trade, under the super- 


36 vision of said O. P. Wright, trustee, or in case of my attempt- 
ing to remove from the said ey of Marion the aforesaid 
goods and chattels, or any part thereof, or whenever the said mort- 


gagee or his assigns shall choose so to be then in that case it shall 
be lawful for the mortgagee or his assigns to take immediate pos- 
session of said goods and chattels wherever found.” Then follows the 
ordinary form of power of sale, and for the payment of attorneys’ 
fees in case suit is brought to foreclose the mortgage, and then pro- 
ceeds as follows: “ The proceeds of the goods mentioned in this mort- 

gage, after paying costs and expenses, ‘to be paid on said claims in 
the order in which they are listed—and this mortgage is subject to 
all mortgages previously made by me on said goods “and chattels— 
the money remaining after paying said sums, if any, to be paid on 
demand to said Hamilton.” 

Witness my hand and seal this 6th day of July, 1882. 

GEORGE W. HAMILTON. 


Here follows an acknowledgment, in the usual form, before S. P. 
Ayers, notary public. 
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Exuipsit “A.’ 


List of Indebtedness of George W. Hamilton Secured by Mortgage to O. 
P. Wright, Trustee, Hereto Attached. 


37 Marion County Bank, $68.04; Nora A. Hamilton, $215.04; 

Perkins & Gray, $77.49; Chapin & Merritt, $43.21 ; Newman 
& Ullman, 69.70; Boy Fe & Huntington, $103.00; Chapman Bro. & 
Co., $45.50; Eagle Steam Bakery, $16.65 ; J. S. Cunningham, $18.00; 
H. Hoffman, $50.00; Greenlee & Burns, $2.50; A. J. Kerr, $2.00; 


Minus, Miller & Co., $2.19; J. W. Manning, $25.25; B. A. Mathews, 


$5.06 ; Stapp & Co., $115.10; Tone Bros., $107.28: Taggart & Hind- 
man, $6.00; Black & Bonebrake, $7.00; J. A. Tallman & Co., $300.00; 
Tyselling Bros., $106.15; Snow & Huber, $43.31; Rollins & Langan, 
$57.93 ; Manning & Slater, $4.75; Luberger & Pilger, $16.50; Mar- 
shall Field & Co., $191.30; Eddy & Eddy, $15.50; total, $1,712.45. 
The foregoing mortgages are marked, respectively, Exhibits 2, 3, 
4, and 5. 
It is admitted that George W. Hamilton has no property subject 
to execution at the present time. 


Bryan: And that he had nothing subject to execution in Iowa at 
the time he executed these mortgages. 

Witcox : That has been proved, and I am willing to let it stand 
as proved but not as admitted. 


The foregoing was all the evidence introduced on the trial of said 
cause. 


After the close of the evidence the defendant, at the proper time, 
asked the court to give the jury the following instructions: 
38 1. If the jury find from the evidence that the mortgagor 
in the chattel mortgages in evidence in this case was left in 
possession of the stock of goods mortgaged, with no provision for 
the application of the entire proceeds of sales to the payment of debts 
secured by the mortgages, but with the privilege, express or implied, 
of continuing the business of buying and selling as before the mak- 
ing of the mortgages and applying a portion of the proceeds of sale 
to his own use, then such mortgages are fraudulent and void in law 
as to creditors. 

2. If the jury find from the evidence that at the time George W. 
Hamilton executed the mortgages in evidence he was insolvent, and 
that the said mortgages were ‘made at or near the same time and 
covered all of the mortgagor’s property subject to execution, and 
that the execution of said papers constituted and were really but 
one transaction, and that he made the mortgages for the purpose of 
winding up his business, giving therein preferences as among his 
creditors, it is in law a general assignment, and is void as to all the 
creditors who do not consent thereto. 

3. If the jury find from the evidence that the plaintiffs herein 
were not entitled to, nor were not in actual possession of, the 
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39 goods levied on by defendant herein, then they cannot re- 
cover in this action. 

4. If you find from the evidence that plaintiffs or their agent 
made an arrangement with the attachment defendant, Hamilten, 
that he was to have possession and full control of the property mort- 
gaged, and that any part of the same was to be converted to any use 
other than the discharge of the mortgage indebtedness, then the 
execution of said mortgages was fraudulent and void as against his 
creditors. 

5. Chattel mortgages may be fraudulent and void as to creditors 
of the mortgagor, even when he had no actual fraudulent intent 
when executing the same, if their effect is to hinder, delay, and de- 
fraud said creditors. 

6. If the said Hamilton, at the time he executed the mortgages to 
plaintiffs, could not pay his debts as they matured in the regular 
and ordinary course of business he was insolvent. 

7. If you find from the evidence that the defendant, when he took 
possession of the goods in question, was deputy United States mar- 
shal, and seized said goods by virtue of a valid writ of attachment 
issued from the United States circuit court, and in the hands of de- 
fendant as such officer for service, and that he still holds said goods 

or the proceeds thereof as such officer and by virtue of said 
40) writ, then you will find for defendant. 

8. If you find from the evidence that Geo. W. Hamilton was 
insolvent when he executed the mortgages to plaintiffs, and that he 
mortgaged to them his entire stock of goods and fixtures and prop- 
erty in his store, and debts due him, and all goods that might there- 
afler be put into his stock, for a small sum of money compared with 
the property so mortgaged, with an agreement or understanding. 
between him and plaintiffs that he should remain in possession of 
the mortgaged property and carry on his business for an indefinite 
time, such facts and circumstances are proper to be considered by 
you as tending to show that said mortgages are fraudulent as to ex- 
isting creditors of said Hamilton. 

9. If you find that after defendant took away the goods levied on 
by him there was amply sufficient left of said property mortgaged 
to pay plaintiff’s claim against Hamilton, and the plaintiffs failed 
to use proper care to take said property and apply the same to the 
payment of their claim; they cannot recover in this action. 

10. If the jury find from the evidence that Hamilton, the mort- 
gagor, was left in possession of the mortgaged property, with the 

privilege, either express or implied, of continuing the busi- 
41 ness of buying and selling goods and carrying on the busi- 

ness as before the execution of the mortgages to plaintiffs, 
and of applying the proceeds to his own use, then such transactions 
are to be considered as evidence properly tending to show that said 
mortgages are fraudulent. 

11. If you find from the evidence that when the said Hamilton 
executed to plaintiffs their mortgages they made arrangements with 
said Hamilton to the effect that he should carry on business as 
theretofore and use a part or all of the proceeds of the sale of the 
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mortgaged property for the support of himself and family, such ar- 
rangement is evidence tending to show that the mortgages are 
fraudulent as to other creditors of said Hamilton. 

The court refused to give each of said instructions except the 
eighth ; to which ruling in refusing to give each of said instructions 
refused the defendant at the time excepted. 

The court then gave to the jury the following statement of issues 
and instructions: 


Statement of Issues. 


The plaintiff brings his action against the defendant to recover 
the sum of $490; and as cause of action alleges in, substance, in his 
petition, that on the — day of , 1882, defendant w rongfully and 

unlawfully seized and conv erted to his own use a portion of 
42 a stock of goods, of the value of $1,500, in a store occupied 

by Geo. W. Hamilton in Knoxville, Iowa, upon which 
goods. plaintiff claimed to hold chattel rrr executed by Geo. 
W. Hamilton, one to secure the sum of $304.62, executed the 4th 
day of July, 1882, and recorded July 4, 1882. at 9.30 o’clock a. m., 
in the recorder’s office of Marion county, lowa, and the other for 
the sum of $89.54, executed the Sth day ‘of July, 1882, and recorded 
the 5th day of July, 1882, at 6 o’clock p. m., in the recorder’s 


‘office of Marion county, lowa, the former of said mortgages to 


secure notes bearing ten per cent. and the latter bearing interest at 
eight per cent. from date. The execution of the above mortgages 
and notes they were given to secure by Geo. W. Hamilton to the 
plaintiff is either admitted or conclusiv elv established. 

It is claimed by the defendant that said mortgages were executed 


by said Geo. W. Hamilton and received by plaintiffs for the pur- 


pose of defrauding the creditors of Geo. W. Hamilton, and that said 
mortgages are void as to the creditors of said Hamilton, and that 
the defendant Ethridge, United States marshal, seized said stock of 
goods under au attachment properly issued to him as United States 

marshal at the suit of certain creditors of Geo. W. Hamilton. 
43 The issue submitted to you is this: Were the mortgages of 

plaintiff executed in good faith and for the purpose of sucur- 
ing a bona fide indebtedness due to them from Geo. W. Hamilton at 
the time, or were the same executed by Hamilton and received by 
the plaintiffs for the purpose of defrauding creditors of Geo. W. 
Hamilton ; and as bearing upon this issue the court gives you the 
following instructions : 


I. 


The court instructs you as to the law only. You are the exclu- 
sive judges of the facts and the weight of evidence and credibility of 
witnesses, and it is your duty to decide the case upon the ev-dence 
admitted and the Jawas given by the court, and nothing else. 
You should give to the testimony of each witness and to the aggre- 
gate testimony of all the witnesses such credit and weight, and such 
credit and weight only, as you believe it entitled to. 
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Ih. 


The defendant has the burden of proof upon the issue above sub- 
mitted to you, and to entitle him toa verdict he should show by a 
preponderance of evidence that the mortgages of plaintiff were 

fraudulent as to the general creditors of Geo. W. Hamilton. 
44 By the term preponderance of evidence is meant the greatest 
weight of evidence. 
II. 


The plaintiffs, if they held a valid claim against George W. Ham- 
ilton, had a right to demand that the same be secured, and if they 
in good faith received the mortgages set forth in the petition and 
that have been introduced in evidence, the same would be valid, 
even if you should believe that Hamilton at the time was insol- 
vent, and the mortgages would be valid in law, though Hamilton 
was permitted to remain in possession of the mortgaged property, 
if the mortgages were properly recorded. 


II}. 


In determining the question of fraud in the execution of mort- 
gages you should take into consideration all the-evidence that has 
been introduced bearing upon that question. Fraud is never pre- 
sumed, but must be proved by the party alleging the same, and in 
determining whether or not there was fraud in any transaction 
you should consider all the circumstances of the case, and while 
the debtor retaining possession or the fact of the insolvency of the 
mortgagor do not, as a matter of law, aetermine the transaction to 

be fraudulent, yet in determining the question of fact you 
45 may consider the insolvency of the mortgagor, if he was in- 

solvent, the fact of his retaining possession of the goods 
mortgaged, if he did so retain them, and what agreement, if any, 
was made between the parties with reference to the disposition that 
should be made of the goods so in his possession; and from all the 
evidence and circumstances in the case you will determine whether 
the transaction between the plaintiffs and Hamilton were in good 
faith or whether they were designed and intended by the parties to 
defraud the other creditors of Hamilton. 


I1#. 


If you believe from the evidence that the mortgages to plaintiffs 
were given to secure a valid indebtedness to plaintiffs, you are in- 
structed that he had a right to take such security, and the same 
would be valid, even though the plaintiff- knew that the mort- 
gagor was insolvent, and the effect of taking such mortgages would 
be to prevent other creditors of said Hamilton from collecting their 
debts. 

ITI. 


It would not be enough to destroy the validity of plaintiffs’ mort- 
gages, if you find them valid in other respects, that plaintiff- knew 
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that the,mortgagor was insolvent or that they knew Hamil- 
46 ton, in making said mortgages, intended to give a preference 

to these plaintiffs over other creditors. Before such transac- 
tions could be held invalid as a fraud upon other creditors of said 
Hamilton you should find from the evidence that the purpose of 
the mortgagor was to defraud other creditors, and that the plain- 
tiffs took said mortgages with knowledge of the mortgagor’s fraudu- 
lent intention and with the purpose, on their part, of assisting the 
mortgagor in carrying out his fraudulent purpose. 


IV. 


If you should find that the mortgages were executed in good faith 
then you are instructed that the plaintiffs are entitled to recover 
in this action the amount of damages, if any, they have sustained 
by reason of the seizure and conversion of the property in contro- 
versy by the defendant. If, on the other hand, you determine that 
the transaction- between plaintiffs and said Hamilton were had for the 
purpose of defrauding the creditors of Hamilton, then the mort- 
gages of the plaintiffs would be void and your verdict should be for 
the defendant. 

V. 
If you find for plaintiffs you will allow them the amount 
of their notes, with interest thereon, as provided therein, 
47 from the date of: the seizure of the goods by the defendant 
to the date of your verdict, not exceeding, however, the sum 
of $499.00. 
V1. 

The court, at the request of plaintiffs, submits to you two special 
questions for you to answer in connection with your verdict. It is 
your duty to answer these questions upon the evidence and the law 
as given you by the court in this charge. 


VIL. 


If you find that the purpose of plaintiffs, Sperry, Watt & Garver, 
in procuring the mortgages in controversy was to secure their own 
claims and not to assist G. W. Hamilton to defraud his creditors, 
you will find for the plaintiffs. 


Special Questions. 


1. Did Hamilton execute the mortgages to plaintiffs for the pur- 
pose of defrauding his creditors ? 
2. Did plaintiffs know of any fraudulent purpose on the part of 
Hamilton when they received said mortgages ? 
The foregoing instructions were all that were given. ‘To the 
giving of each of said instructions, statement of issues, and special 
ndings the defendant objected and excepted at the time. 


RE eee aetna 


a 


or erenenePeoremeeatnpeesantnnes 


© 


S. 8S. ETHERIDGE VS. SPERRY, WATT & GARVER. 21 


Verdict. 


On the 30th day of September, 1885, the jury returned a 
48 general verdict for plaintiff- and assessed their damages at 
$499, and answered both special questions in the negative. 

On the 30th day of September, 1885, the defendant filed his mo- 
tion for new trial, for the reasons: 

1. The verdict is contrary to law and evidence. 

2. The court erred in giving each of the instructions given. 

3. The court erred in its statement of the issues. 

4. The court erred in not fully stating the issues. 
5. The court misstated the issues to the jury. 
6. The court did not state and submit to the jury all the issues 
the case. 
7. The court erred in refusing to give each of the instructions— 
1, 2, 3, 4, 5, 6, 7, 9, 10, 1l—asked by defendant. 

8. The court erred in admitting improper evidence against de- 
fendant’s objections. 

9. The court erred in rejecting proper evidence offered by de- 
fendant. 


in 


Judgment. 


On the — day of September, 1885, the- court overruled said mo- 

tion and rendered a judgment in favor of plaintiffs for $499.00 and 

costs; to allof which the defendant at the time excepted, and 

49 was allowed till April 1, 1886, to prepare and file a bill of 
exceptions. 

On the Ist day of March, 1886, the defendant filed his bill of ex- 
ceptions, containing all the evidence offered or admitted on said 
trial and the rulings of the court thereon, and all the instructions 
given and refused, as hereinbefore set forth. 

On the 5th day of March, 1886, the defendant perfected his ap- 
peal to the Supreme Court by filing in the office of the — of said 
circuit court a notice of appeal properly served on the plaintiffs and 
on said clerk. 


Assignment of Errors. 


The appellant says that there is manifest error, to his prejudice, 
shown by the foregoing abstract of record, as follows, viz: 

1. In refusing defendant’s application for a removal of the case to 
the Federal court. 

2. In overruling defendant’s motion to substitute Marshall Field 
& Co. as defendants. 

3. In overruling defendant’s motion for a new trial. 

4. In refusing to give each of the instructions asked by the de- 
fendant. 
5. In giving each of the instructions given. 
}. In not fully and correctly stating the issues to the jury. 
. In not submitting a part of the material issues to the 
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8. In admitting and rejecting evidence as shown by the record. 
9. In rendering judgment for the plaintiffs. 


Endorsed. 


“T hereby acknowledge service of this abstract and the receipt of 


2 copies, at Des Moines, lowa, this — day of April, 1886. 
“HH. S. WILCOA, 
~- tt’y for Plaintiffs . 


5] On the 16th day of June, 1886, said cause was duly submitted 

to the supreme court of lowa on the foregoing record and the 
same having been fully considered said court filed its decision of said 
cause on the 25th day of October, 1886, the same being in the words 
and figures following, to wit 


Sperry, Warr & Garver vs. S. 8. Ernripee, Appellant. 
Appeal from Polk circuit court. 


Action at law; trial by jury ; judgment for the plaintiff, and de- 
fendant appeals. 

N. W. Bliss and P. Gad Byran, for appellant; H.S. Wilcox, for 
appellees. 


SEEVERS, J. . 
52 There are two counts in the petition. The first states that 
plaintiff was the owner of a stock of merchandise of the value 
of $1,500, which the defendant wrongfully took and diverted to his 
own use. The second count states that the plaintiff had a lien on 
a stock of merchandise under and by virtue of two mortgages exe- 
cuted by Geo. W. Hamilton to the plaintiff; that said merchandise 
is of the value of $1,500, and that the defendant seized and converted 
the same to his own use, and judgment was asked for $450, with in- 
terest. In 1882 the defendant answered the petition and pleaded — 
he, as deputy United States marshal, seized the goods under an at- 
tachment issued in a suit pending in a circuit court of the United 
States in favor of Marshall Field & Co. against Charles Douglas 
and Geo. W. Hamilton, and justified the seizure under such process. 
The defendant also pleaded that he did not seize all of the merchan- 
dise covered by the plaintiff’s mortgage, but left a sufficient amount 
to more than satisfy the same, and that Perry, Cook & Tower had a 
prior mortgage on said goods, and thereunder were entitled to pos- 
session, and therefore it is claimed that the plaintiff, as second mort- 
gagee, cannot maintain this action. 
53 J. It is insisted that under sec. 3016 of the code the plain- 
tiff should have presented its claim to the goods to the court 
out of which the attachment issued. That section in substance pro- 
vides that any person other than the attachment defendant who 
disputes the validity of the attachment or who has any interest in 
or lien on the property attached may intervene in said action and 
have his right determined in a summary manner. We think this 
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section simply provides an additional remedy which the plaintiff 
might have adopted, but was not bound to do so. 

Il. Under their mortgage, Perry, Cook & Tower were entitled to 
the possession of the merchandise—Code, sec. 1927—and so was the 
plaintiff as against all persons except Perry, Cook & Tower. The 
defendant, by the seizure under the attachment, obtained such right 
to the possession of the merchandise as the attachment defendant 
had and no more. It therefore follows that the right of the plaintiff 
to the possession of the goods is superior to that of the defendant. 
As between Perry, Cook & Tower and the plaintiff it may be con- 
ceded that the right of the former is superior to that of the latter ; 

but the defendant does not claim under Perry, Cook & Tower, 
o4 but adversely to them and the plaintiff; he justifies the seiz- 

ure under the attachment, and therefore cannot shield him- 
self from liability if the plaintiff, under his mortgage, has such a 
right, interest in, or lien on the merchandise as will enable it to 
inaintain this action. 

The plaintiff, as we have said, was entitled to the possession of the 
goods as against all the world, except the prior mortgagees, and can, 
we think, maintain an action for a taking which was not in pur- 
suance of the prior mortgage and in defiance of the right of the first 
mortgagees. It was so held in Goldsmith vs. Wilson, 69 lowa, 662; 
Newman vs. Tymerson et al., 13 Wis., 172. See also Hotchkiss vs. 
Hunt, 49 Me., 213; Morrill vs. Keys, 14 Allen, 222. In Googins vs. 
Gilmore, 47 Me., 9, it is said: “It is well-settled law that an action 
will lie for damages to a reversionary interest in personal property,” 
citing Forbes vs. Parker, 16 Peck, 462. As the plaintiff was entitled 
to the possession he can well maintain an action to vindicate such 
right, or he can well maintain an action of tresspass to recover dam- 
ages which he has sustained by the wrongful act of the defendant 
in depriving it of such right. We deem it proper to say that the 

merch-dise covered by the mortgages which was not seized 
55 by the defendant was taken and sold under the prior mort- 
gage. 

III. It is said that, as the defendant seized the goods in his offi- 
cial capacity under process which issued out of the circuit court of 
the United States, and that he holds the goods subject to the order 
of said court, is a bar to this action. ‘The process under which the 
defendant was acting directed him to attach the property of Charles 
Douglas and Geo. W. Hamilton. Such process did not authorize 
him to attach the property of any one else. He therefore was not 
justified in seizing the property of the plaintiff. Buck vs. Colbath, 
3 Wall., 334; Sharp vs. Doyle, 102 U.5S., 686. 

IV. In 1884 the defendant filed a petition asking that the cause 
be transferred to the United States circuit court on the ground that 
the merchandise had been seized under process which issued out of 
such court, and that the validity of such process and the service 
thereof is involved in this action. The relief asked was refused. 
Counsel for the appellant have not cited the statute of the United 
States or any authority upon which they rely, and therefore we 
deem it sufficient to say that we suppose the court declined to trans- 
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fer the case because the application was not made at the term at 
which the cause could be first tried, and that in so doing 
56 it did not err. 

V. The defendant also asked that the attachment plaintiffs 
be substituted as defendants. This was refused, and it is claimed 
that under sec’s 2572, 2573, and 2574 of the code the court erred in 
this respect. The sections cited have reference to actious for the 
recovery of specific personal property, and this is not such an action. 

Objections are made to the instructions given, and it is urged that 
certain instructions asked should have been given. We deem it 
sufficient to say that in our opinion the instructions given are clearly 
correct, and that they cover the whole ground. The judgment of 
the circuit court is affirmed. 


And on the same day a final judgment was ordered and duly 
entered of record in said cause, the sane being in the words and 
figures following, to wit: 


“Sperry, Watt & GARNER vs. S. S. EraripGce, Appellant. 
Appeal from Polk circuit court. 


In this cause the court, being fully advised in the premises, 
o7 file their written opinion affirming the judgment of the cir- 
cuit court. 

It is therefore considered by the court that the judgment of the 
court below be, and it is. hereby, affirmed, and that a writ of pro- 
ce-ndo issue accordingly. 

It is further considered by the court that the appellant pay the 
costs of this appeal, taxed at $12.75, and that execution issue there- 
for.” 


On the 14th day of September, 1887, there was filed in the office 
of the clerk of said court a petition for writ of error as follws: 


“ Unitrep STATES OF AMERICA, State of Jowa: 


To the Honorable Austin Adams, chief justice of the supreme court 
of lowa: 

The petition of S. 8. Ethridge respectfully shows that on the 25th 
day of October, 1886, a final judgment was rendered against your 
petitioner for the sum of four hundred and ninety-nine dollars and 
for costs, as will appear by reference to the record and proceedings 
in said cause. 

Your petitioner shows that said judgment was rendered by 

58 the supreme court of the State of Iowa ina certain cause 

wherein Sperry, Watt & Garver were plaintiffs and 8.58. 

Ethridge, you- petitioner, was defendant, and that:said court is the 

highest court of said State in which a decision in said suit could be 
had. 

And your petitioner claims the right to remove said judgment to 
the Supreme Court of the United States by writ of error under sec- 
tion 709 of the Revised Statutes of the United States. 


eh 


©) 


RC RE ARES SS seni anc 


C) 


S. S. ETHERIDGE VS. SPERRY, WATT & GARVER. 25 


Because in the said cause your petitioner prayed for a removal of 
the same to the circuit court of the United States in and for the 
central division of the southern district of Iowa on the ground that 
the defense of your petitioner was one arising under the laws of the 
States, and the decision of the said supreme court thereon was ad- 
verse to your petitioner. 

Because in the said cause your petitioner was sued for the alleged 
wrongful seizure and conversion to his own use of a stock of mer- 
chandise claimed by the plaintiffs in said cause to belong to them ; 
but your petitioner claimed that when he took the same he was a 
deputy marshall of the United States for the district of Iowa and 

was acting in obedience to a writ of attachment issued in a 
59 cause pending in the circuit court of the United States for 

said district, wherein Marshall Field & Co. were plaintiffs 
and Charles Douglas and George W. Hamilton were defendants ; 
that said writ was against the property of said defendants; that your 
petitioner executed the same by levy upon the said merchandise 
then in possession of and owned by said Geo. W. Hamilton and sub- 
ject to lawful seizure under said writ, and held the same as such 
deputy marshall under said writ, to be dealt with according to law 
and the orders and judgments of said circuit court, and the decis- 
ion of said supreme court thereon was adverse to your petitioner. 

Because in the said cause your petitioner claimed that the mort- 
gages under which the plaintiffs claimed the said merchandise were 
fraudulent and void as to the creditors of said George W. Hamilton, 
and the said merchandise was, notwithstanding said mortgages, sub- 
ject to lawful seizure under process against the said Hamilton, and 
it became and was the duty of your petitioner, as a deputy marshall 
of the United States for the district of lowa, to take said merchan- 
dise under a writ of attachment issued against the property of said 
Hamilton by the circuit court of the United States in and for the 

district of Iowa in a cause wherein Marshall Field & Co. 
60 were plaintiffs and the said Hamilton was a defendant, and 

your petitioner took said merchandise, by virtue of said writ, 
under the authority and duty of his office, but the decision of said 
supreme court thereon was adverse to your petitioner. 

All of which appears by the record of the proceedings in said 
cause, which are herewith submitted and made a part of this petition. 

Wherefore your petitioner prays the allowance of a writ of error 
returnable unto the Supreme Court of the United States, and for 
citation and supersedeas; and your petitioner will ever pray. 

S. 8. ETHRIDGE, 
By LEHMAN & PARK & N. W. BLISS, 
His Attorneys. 
Let the writ of error issue as prayed. 
September 3rd, 1887. : 
AUSTIN ADAMS, 
Chief Justice of the Supreme Court of the State of lowa.” 
604 On the 14th day of Sept., 1887, there were filed in the offic® 
of the clerk of said court a writ of error, bond, and citation, 
4—1171 
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and the same are hereto attached and transmitted herewith as part 
of the return of said writ, true and correct copies thereof being re- 
tained in the office of said clerk. 

And at the same time there was filed in the office of said clerk an 
assignment of errors, the original of which is hereto attached and 
made a part of this transcript. 


61 UNITED STATES OF AMERICA, 88 


The President of the United States of America to the honorable 
judges of the supreme court of the State of lowa, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
you, being the highest court of law or équity in said State in which 
a decision in said suit could be had, between Sperry, Watt and Gar- 
ver, plaintiffs and appellees, and S. 8. Etheridge, defendant and ap- 
pellant, wherein was drawn in question the validity of an authority 
under the laws of the United States and the decision was against its 
validity, a manifest error hath happened, to the great damage of the 
said 8. 8. Etheridge, as by his complaint appears, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and custom of the United States should 
be done. 

Witness the Honorable Morrison R. W aite, Chief Justice of the 
Supreme Court of the United States, the 5th day of September, A. D. 
1887. 


[Seat U.S. Circuit Court, Southern District Lowa. ] 


EDWARD R. MASON, 
Clerk U. 8. C. C., 8. Dist. of Iowa, at Des Moines. 


Allowed : 
AUSTIN ADAMS, 
Chief Justice of the Supreme Court of the State of Iowa. 


{Stamped :] Filed Sep. 14, 1887. G. B. Pray, clerk sup. court. 


62 Know all men by these presents that we, 8S. 8. Ethridge, as 

principal, and Chas. W. Rogg, as surety, all of the city of Des 
Moines, in the State of Iowa, are held and firmly bound unto Sperry, 
Watt & Garver in the full and just sum of one thousand dollars, to 
be paid to the said Sperry, Watt & Garver or to their certain attor- 
ney, executors, administrators, or assigns; to which payment, well 
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and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 2nd day of September, A. D. 
1887. 

Whereas lately at a session of the supreme court of the State of 
[owa, in a suit depending in said court between 8. 8S. Ethridge & 
Sperry, Watt & Garver, a final judgment was rendered against the 
said S. S- Ethridge, and the said S. 8. Ethridge, having obtained a 
writ of error and filed a copy thereof in the clerk’s office of said 
court to reverse the said judgment in the aforesaid suit, and a cita- 
tion, directed to the said Sperry, Watt & Garver, citing and admon- 
ishing them to be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October 
next: 

Now, therefore, the condition of the above obligation is such that 
if the said S. 8. Ethridge shall prosecute said writ of error to effect 
and answer all damages and costs if he fail to make his plea good, 
then the above obligation to be void; else to remain in full force 
and virtue. 

S. S. ETHRIDGE, Principal, 
By LEHMANN & PARK, Aft’ys. 
CHAS. W. ROGG. 
Approved by— 
AUSTIN ADAMS, 
Judge of Supreme Court of Lowa. 


STATE OF Iowa, ge: 
County of Polk, {| ~ ° 


Chas. W. Rogg, being duly and severally sworn, on oath deposes 
and says, and each for himself says, that he is a resident of the 
State of lowa; that he is one of the above-named sureties in the 
foregoing bond; that he is worth the sum of two thousand dollars 
over and above all his demands and liabilities, and that he has 
property liable to execution in the State of Lowa equal to the sum 
of two thousand dollars. 


CHAS. W. ROGG. 


Subscribed and sworn to before me by Chas. W. Rogg this 2nd 
day of September, A. D. 1887. 
{ Notarial Seal C. W. Dorr, Lowa. ] 
C. W. DORR, 
Notary Public in and for Polk County, Iowa. 


[Endorsed :] Supreme court of Io. 8S. S. Ethridge, pl’ff in error, 
vs. Sperry, Watt & Garver, def’t- in error. Appeal bond. Lehmann 
& Park, attorneys-at-law, Des Moines, Iowa. 

[Stamped :] Filed Sep. 14, 1887. G. B. Pray, clerk sup. court. 
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63 Tue Unitrep States or AMERICA: 


The President of the United States to Sperry, Watt & Garver, Greet- 
ing : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Iowa, wherein 
S. 8. Ethridge is plaintiff in error and you are defendant- in error, 
to show cause, if any there be, why judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in this behalf. 

Witness the Honorable Austin Adams, chief justice of the supreme 
court of the State of lowa, this third day of September, in the year 
of our Lord one thousand eight hundred and eighty-seven. 

AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Iowa. 


633 UNITED STATES MARSHAL’S OFFICE, 
FAIRFIELD, Iowa, Sept. 8th, 1887. 
I hereby appoint C. M. Finch my deputy to serve the annexed 
citation on Sperry, Watt & Garver. 
EDW. CAMPBELL, Jr., 
U. S. Marshal. 


I certify and return that on the 9th day of September, 1887, at 
Des Moines, lowa, I served the annexed citation on Sperry, Watt & 
Garver by reading it to James Watt, one of the firm of said Sperry, 
Watt & Garver, and by giving him a true copy thereof. 

EDW. CAMPBELL, Jr., 
U. 8. Marshal, 
By CHAS. M. FINCH, Deputy. 


Fees, $2.60. Paid by Lehmann & Park, att’ys for pl’ff. 
[Endorsed :] Ethridge v. Sperry, Watt & Garver. Citation. 
64 Assignment of Errors. 
Unirep States OF AMERICA: 
Supreme Court. 


S. S. Erxrines, Plaintiff in Error, 
Vs. 
Sperry, Watt & GARVER, Defendants in Error. 


Now comes the said S. 8. Ethridge, plaintiff in error, and for an 
assignment of errors herein says— 

That at the September term, A. D. 1885, of the circuit court of 
Polk county,in the State of Iowa, in a certain cause therein pending, 
in which he, the said S. 8. Ethridge, was defendant and said Sperry, 
Watt & Garver were plaintiffs,a judgment was rendered against 
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him and in favor of said Sperry, Watt & Garver for four hundred 
and ninety-nine dollars and costs. 

And said 8. 8. Ethridge further represents that at the October 
term, A. D. 1886, of the supreme court of the State of Iowa, which 
is the highest court of law and equity in said State in which a de- 
cision of said case can be had, said judgment was by said supreme 
court of the State of lowa affirmed; all of which will more fuily 
appear by an authenticated transcript of the record of said case here- 
with filed. 

And the said Ethridge says that in rendering said judgment error 
intervened to his prejudice, as will appear by said record, and that 
aimong the errors so intervening are the following: 

1. ‘The refusal of the court trying said cause to charge the jury as 
requested by plaintiff in error, viz: 

If the jury find from the evidence that the mortgagor in the 
chattel mortgages in evidence in this case was left in possession of 
the stock of goods mortgaged, with no provision for the applica- 

tion of the entire proceeds of sales to the payment of debts 
65 secured by the mortgages, but with the privilege, express: or 

implied, of continuing the business of buying and selling as 
before the making of the mortgages and applying a portion of the 
proceeds of sale to his own use, then such mortgages are fraudulent 
and void in law as to creditors. 

2. The refusal of the court trying said cause tu charge the jury as 
requested by the plaintiff in error, viz: 

If the jurv find from the evidence that at the time George W. 
Hamilton executed the mortgages in evidence he was insolvent, 
and that the said mortgages were made at or near the same time 
and covered all of the mortgagor’s property subject to execution, 
and that the execution of said papers-constituted and were really 
but one transaction, and that he made the mortgages for the pur- 
pose of winding up his business, giving therein preferences as among 
his creditors, it is in law a general assignment and is void as to all 
the creditors who do not consent tliereto. 

3. The refusal of the court trying said cause to charge the jury as 
requested by the plaintiff in error, viz: 

If the jury find from the evidence that the plaintiffs herein were 
not entitled to nor were not in actual possession of the goods levied 
on by defendant herein, then they cannot recover in this action. 

4. The refusal of the court trying said cause to charge the jury 
as requested by plaintiff in error, viz: 

If you tind from the evidence that plaintiffs or their agent made 
an arrangement with the attachment defendant, Hamilton, that he 
was to have possession and full control of the property mortgaged, 

and that any part of the same was to be converted to any use 
66 other than the discharge of the mortgage indebtedness, then 

the execution of said mortgage was fraudulent and void as 
against his creditors. 

5. The refusal of the court trving said cause to charge the jury as 
requested by the plaintiff in error, viz: 

Chattel mortgages may be fraudulent and void as to creditors of 
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the mortgagor, even when he had no actual fraudulent intent when 
executing the same, if their effect is to hinder, delay, and defraud 
said creditors. 

6. The refusal of the court trying said cause to charge the jury as 
requested by the plaintiff in error, viz: 

If the said Hamilton, at the time he executed the mortgages to 
plaintiffs, could not pay his debts as they matured in the regular 
and ordinary course of business he was insolvent. 

7. The refusal of the court trying said cause to charge the jury as 
nigunted by the plaintiff in error, viz: 

If you find from the evidence that the defendant when he took ? 
possession of the goods in question was deputy United States mar- 
shal and seized such goods by virtue of a writ of attachment issued 
from the United States circuit court, and in the hands of defendant 
as such officer for service, and that he still holds said goods or the 
proceeds thereof as such officer and by virtue of said writ, then you 
will find for defendant. 

8. The refusal of the court trying said cause to charge the jury as 
requested by plaintiff in error, viz: 

If the jury find from the evidence that Hamilton, the mortgagor, 
was left in possession of the mortgaged property with the privilege, 
either express or implied, of continuing the business of buying and 

selling goods and carrying on the business as before the execu- 
67 tion of the mortgages to plaintiffs, and of applying the pro- 


ceeds to his own use, then such transactions are to be consid- q 
ered as evidence properly tending to show that said mortgages are | 
fraudulent. 


9. The refusal of the court trying said cause to charge the jury as 
requested by plaintiff in error, viz: 

If you find from the evidence that when the said Hamilton exe- 
cuted to plaintiffs their mortgages they made arrangements with 
said Hamilton to the effect that he should carry on business as there- 
tofore, and use a part of or all of the proceeds of the sale of the | 
mortgaged property for the support of himself and family, such 
arrangement is evidence tending to show that the mortgages are 
fraudulent as to other creditors of said Hamilton. , 

10. The instructions of the court to the jury, viz: 

The issue submitted to you is this: Were the mortgages of plain- & 
tiffs executed in good faith and for the purpose of securing a bona L 
fide indebtedness due to them from Geo. W. Hamilton at the time 
or were the same executed by Hamilton and received by the plain- | 
tiffs for the purpose of defrauding creditors of Geo. W. Hamilton ? : 
And as bearing on this issue the court gives you the following in- 
structions: 

11. The instructions of the court to the jury, viz: 

The plaintiffs, if they held a valid claim against George W. Ham- 
ilton, had a right to demand that the same be secured, and if they 
in good faith received the mortgages set forth in the petition and 
that have been introduced in evidence, the same would be valid, 
even if you should believe that Hamilton at the time was insolvent, 
and the mortgages would be valid in law though Hamilton was p 
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permitted to remain in possession of the mortgaged property, if the 
mortgages were properly recorded. 
12. ‘The instructions of the court to the jury, viz: 
It would not be enought to destroy the validity of plaintiffs’ 
68 mortgages, if you find them valid in other respects, that 
plaintifis knew that the mortgagor was insolvent, or that they 
knew Hamilton, in making said mortgages, intended to give a pre- 
ference to these plaintiffs over other creditors. Before such transac- 
tions could be held invalid as a fraud upon other creditors of said 
Hamilton you should find from the evidence that the purpose of the 
mortgagor was to defraud other creditors, and that the plaintiffs 
took such mortgages with knowledge of the mortgagor’s fraudulent 
intention, and with the purpose, on their part, of assisting the mort- 
gagor in carrying out his fraudulent purpose. 
Whereupon he prays that said judgment be reversed. 
N. W. BLISS anp 
LEHMANN & PARK, 
Attorneys for Plaintiff in Error. 


[Endorsed:] Supreme court of Iowa. S. 8S. Ethridge, plaintiff in 
error, vs. Sperry, Watt & Garver, defendant- in error. Assignment 
of errors. Lehmann & Park, attorneys-at-law, Des Moines, lowa. 

[Stamped:] Filed Sep. 14, 1887. G. B. Pray, clerk sup. court. 


69 THE STATE OF Iowa, 8s: 


I, G. B. Pray, clerk of the supreme court of Iowa, do hereby cer- 
tify that the foregoing is a true and correct transcript of the record 
and proceedings of a cause tried and decided in said court between 
Sperry, Watt & Garver, pl’ffs, and S. 8. Ethridge, def’t and appel- 
lant, to wit, the record wherein said cause was tried and submitted, 
together with the record of the submission and decision and final 
judgment rendered in said court, together with a true copy of a peti- 
tion for a writ of error for the removal of said cause to the Supreme 
Court of the United States, as full, true, and complete as the same 
remain on file and of record in my office. 

And I further certify that the writ of error, bond, and citation, 


‘together with pl’ffs’ assignment of errors herein, are attached hereto 


in original form and transmitted herewith as part of the return to 
said writ, and true copies of said writ of error, bond, and citation are 
lodged in my office, and this return is made in obedience to said 
writ. 
In testimony whereof witness my signature and the seal of said 
court, at Des Moines, Iowa, this 24th day of September, 1887. 
[Seal of the Supreme Court of Lowa. ] 
G. B. PRAY, 


Clerk Supreme Court of Iowa. 


Endorsed on cover: Iowa supreme court. No. 1171. 8.S. Eth- 
eridge, plaintiff in error, vs. Sperry, Watt & Garver. Filed October 
12, 1887. 


MOTION TO DISMISS. 


Supreme Court of the United States, 
OCTOBER TERM, 18809. 
No. 799. 
S. 8. ETHRIDGE, PLAINTIFF IN ERROR, 
SPERRY, WATT & GARVER. 


LEHMANN & Park AND N. W. Buss, for /’laintiff in Error. 
Henry 8S. Witcox, for Defendant in Error. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF IOWA. 
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MOTION TO DISMISS 


iiiene Court o the United States. 
OCTOBER TERM, 1889. 
No. 799. 
S. S. ETHRIDGE, PLAINTIFF IN ERROR, 
vs. 
SPERRY, WATT & GARVER. 


LEHMANN & Park AND N. W. Buss, for /laintiff in Error. 
Henry 8. Wiicox, for Defendant in Error. 


IN ERROR TO THE. SUPREME COURT OF THE STATE OF IOWA, 


Defendants in error move the court to dismiss the writ of error 
herein on the ground that the record shows that it was sued out 
and granted herein by pretended authority of Section 709, Revised 
Statutes of the United States, and said record and the assignments of 
error fail to show any error coramitted that may be examined or 
corrected under said section or under any other statute of the 


United States. 
HENRY 8. WILCOX, 
Counsel for Defendant in Error. 


ARGUMENT ON MOTION 0 DISMISS APPRAL 


SUPREME COURT OF THE UNITED STUETRS 


OCTOBER TERM, 1889. 


No. 799, 


5S. 5S. ETHRIDGE, PLAINTIFF IN ERROR, 
Us. 


SPERRY, WATT & GARVER. 


LEHMANN & Park AND N. W. Buiss, for Péaintiff in Error. 


Henry 8S. Wiicox, for Defendant in Error. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF IOWA. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1889. 


No. 799. 


S. S. ETHRIDGE, PLAINTIFF IN ERROR, 
Us. 


SPERRY, WATT & GARVER. 


LeuMaNn & Park anv N. W. Buss, for Plaintiff in Error. 


Henny 8. Witcox, for Defendant in Error. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF IOWA. 
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ARGUMENT ON MOTION TO DISMISS APPEAL. 


STATEMENT. 
i 


August 18, 1882, Sperry, Watt & Garver filed their petition in the 
Circuit Court of Polk county, Iowa, against the plaintiff in error, 
claiming damage for the conversion of personal property on which 
they held chattel mortgages. 

September 21, 1882, Ethridge answered that he was U. S. Deputy 
Marshal and took said property by virtue of a general writ of at- 
tachment issued against Charles Douglas and George Hamilton in 
favor of Marshall Field & Co., from the United States Circuit Court, 
that Sperry, Watt & Garver’s mortgages were fraudulent and the prop- 
erty was in fact owned by George W. Hamilton. 

October 7th, 1884, Ethridge petitioned to remove the cause to the 
Circuit court of the United States, which was overruled. 

September 22, 1885, Ethridge moved to substitute Marshall Field 
& Co. in his stead which was overruled. Be Figss 

September 29, 1885, a jury trial was had resulting in a verdict for 
Sperry, Watt & Garver on which judgment was entered. 

March 5th, 1886, Ethridge appealed to the lowa Supreme Court. 

October 25th, 1886, the judgment was affirmed. 

September 14th, 1887, Ethridge petitioned for a writ of error un- 
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der Section 709, Revised Statutes of the United States which was 
granted. o 


The errors assigned relate only to the refusal by the Circuit Court 
of Polk county to give certain instructions asked by said plaintiff in 
error as to the validity of chattel mortgages and the giving of cer- 
tain other instructions of the same nature. Were the instructions 
asked properly refused, and the instructions given correct exposi- 
tions of the law? These are the only questions raised. Are these 
reviewable under Section 709 of the U.S. Revised Statutes is the 
solitary inquiry presented by this motion. The instructions referred 
to relate wholly to the common law of Iowa. They have no refer- 
ence to any Federal statute. It is not claimed that these declara- 
_tions of Iowa laws are repugnant to any constitution, treaties 
or laws of the United States. Such a question is nowhere made in 
the record either in the Polk County Circuit Court orin the Supreme 
Court of Iowa. But itis claimed that Ethridge being Deputy Mar- 
shal and having a writ of general attachment against Douglas and 
Hamilton, had a right under the statutes of the United States to 
levy on the property on which defendants in error held mortgages 
because said mortgages were fraudulent and void. Defendants in er- 
ror do not question his authority, if the mortgages were void, but 
contend that the mortgages were not void. Here then is the sole 
contention. It is a mixed question of law and fact and relates en- 
tirely to the laws of Iowa in the matter of the transfer and disposi- 
tion of personal property. It has no reference to the United States 
Constitution, treaties or statutes or any immunity, privilege or au- 
thority claimed thereunder. A marshal serving a writ of general 
attachment must determine at his peril whether the property under 
the laws of the state relating to its transfer and disposition is in fact 
the property of the attachment defendant. If it is not his writ af- 
fords him no protection. See Buck vs. Colbath, 3 Wall. 334; Shoap 
vs. Doyle, 102 U. 8. 686. Theoretically there is but one common 
law in the whole nation, however differently the courts in different 
portions may construe it, and there is surely but one in Iowa. In 
its interpretations judges may not always agree. In contests 
over property the court acquiring jurisdiction determines the rights 
of parties under the common law. There is no Federal statute that 
authorizes this court to review an alleged error of a state court in 
declaring the common Jaw between citizens of the same state, even 
though one of them may have been a deputy marshal when the 
question arose. 

Such being the case and the record disclosing no federal question 
which this court can consider, the writ of error should be dismissed. 

Respectfully submitted, 
Henry 8S. Wicox, 
Counsel for Defendant in Error. 
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der Section 709, Revised Statutes of the United States which was 
granted. 
LI. 

The errors assigned relate only to the refusal by the Circuit Court 
of Polk county to give certain instructions asked by said plaintiff in 
error as to the validity of chattel mortgages and the giving of cer- 
tain other instructions of the same nature. Were the instructions 
asked properly refused, and the instructions given correct exposi- 
tions of the law? ‘These are the only questions raised. Are these 
reviewable under Section 709 of the U.S. Revised Statutes is the 
solitary inquiry presented by this motion. ‘Ihe instructions referred 
to relate wholly to the common law cf lowa. They have no refer- 
ence to any Federal statute. It is not claimed that these declara- 
tions of Iowa laws are repugnant to any constitution, treaties 
or laws of the United States. Such a question is nowhere made in 
the record either in the Polk County Circuit Court or in the Supreme 
Court of Iowa. But itis claimed that Ethridge being Deputy Mar- 
shal and having a writ of general attachment against Douglas and 
Hamilton, had a right under the statutes of the United States to 
levy on the property on which defendants in error held mortgages 
because said mortgages were fraudulent and void. Defendants in er- 
ror do not question his authority, if the mortgages were void, but 
contend that the mortgages were not void. Here then is the sole 
contention. It is a mixed question of law and fact and relates en- 
tirely to the laws of Lowa in the matter of the transfer and disposi- 
tion of personal property. It has no reference to the United States 
Constitution, treaties or statutes or any immunity, privilege or au- 
thority claimed thereunder. A marshal serving a writ of general 
attachment must determine at his peril whether the property under 
the laws of the state relating to its transfer and disposition is in fact 
the property of the attachment defendant. If it is not his writ af- 
fords him no protection. See Buck vs. Colbath, 3 Wall. 334; Shoap 
vs. Doyle, 102 U.S. 686. Theoretically there is but one common 
law in the whole nation, however differently the courts in different 
portions may construe if, and there is surely but one in Iowa. In 
its interpretations judges may not always agree. In contests 
over property the court acquiring jurisdiction determines the rights 
of parties under the common law. There is no Federal statute that 
authorizes this court to review an alleged error of a state court in 
declaring the common law between citizens of the same state, even 
though one of them may have been a deputy marshal when the 
question arose. 

Such being the case and the record disclosing no federal question 
which this court can consider, the writ of error should be dismissed. 

Respectfully submitted, 
Henry 8S. WIitcox, 
Counsel for Di te ndant an krror. 
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ARGUMENT FOR PLAINTIFF IN ERROR AGAINST THE 
MOTION TO DISMISS THE APPEAL. 


Sperry, Watt & Garver sued Ethridge, the plaintiff in error, 
in the state court to recover the value of some merchandise 
which had been taken by him, and upon which they held chattel 
mortgages. 

Ethridge set up by way of defense that he was at the time a 
deputy marshal of the United States in and for the southern 
district of Iowa; that he levied upon the property in contro- 
versy under a writ of attachment issued out of the office of the 
clerk of the cirenit court of the United States for the southern 
district of lowa in a suit there pending of Marshall, Field & 
Co., plaintiff, vs. Charles Douglas and Geo. W. Hamilton, de- 


fendants ; that he levied upon the property in question as the 
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ARGUMENT FOR PLAINTIFF IN ERROR AGAINST THE 
MOTION TO DISMISS THE APPEAL. 


Sperry, Watt & Garver sued Ethridge, the plaintiff in error, 
in the state court to recover the value of some merchandise 
which had been taken by him, and upon which they held chattel 
mortgages. 

Ethridge set up by way of defense that he was at the time a 
deputy marshal of the United States in and for the southern 
district of lowa; that he levied upon the property in contro- 
versy under a writ of attachment issued out of the office of the 
clerk of the circuit court of the United States for the southern 
district of lowa in a suit there pending of Marshall, Field & 
Co., plaintiff, vs. Charles Douglas and Geo. W. Hamilton, de- 
fendants ; that he levied upon the property in question as the 


property of Geo. W. Hamilton, and that it was in fact his prop- 
erty, because the chattel mortgages from Hamilton under which 
Sperry, Watt & Garver claimed were fraudulent and void as to 
the creditors of Hamilton. 

Evidence was introduced in support of this defense, but the 
judgment of the state court was adverse to Ethridge. 

The merits of the case are not involved by the pending mo- 
tion, and we shall not therefore consider them. 

That Ethridge was deputy United States marshal; that he had 
such a writ as he claimed to have, and that he took the property 
under the writ as the property of Geo. W. Hamilton, was not 
in controversy. The controverted question, the bone of conten- 
tion in the case, was that involving the validity of the mort- 
gages to Sperry, Watt & Garver. If these were valid, then the 
property belonged, to the extent of their claims, to Sperry, 
Watt & Garver. If these were invalid, then the property be- 
longed to Hamilton, and was rightfully levied upon by the mar- 
shal. 

Because the validity or invalidity of the authority of the 
United States, which Ethridge claimed to exercise, was easily 
determinable, indeed was obvious, the moment the validity or 
invalidity of the mortgages was determined, counsel for de- 
fendants in error contends that such authority was in nowise 


drawn into question in the case. 
We quote from page 2 of the brief of counsel: 


But it is claimed that Ethridge being deputy marshal, and having a 
writ of general attachment against Douglas and Hamilton, had a right 
under the statutes of the United States to levy on the property on which 
defendants in error held mortgages because said mortgages were fraud- 
ulent and void. Defendants in error do not question his authority, if 
the mortgages were void, but contend that the mortgages were not void. 
Here then is the sole contention. It is a mixed question of law and 
fact, and relates entirely to the laws of lowa in the matter of the trans- 
fer and disposition of personal property. It has no reference to the 
United States constitution, treaties or statutes or any immunity, privi- 
lege or authority claimed thereunder. 


we 


— 


If this position is well taken, then this court has no power to 
review the judgment of a state court where a claim under fed- 
eral law or authority is denied upon a finding of fact. 

In Lytle vs Arkansas, 22 How., 193, the decision of the state 
court was adverse to the validity of an entry of land which had 
been allowed by the proper officers of the United States. The 
court said : 


The cause was fully heard on its merits below and the claim of 
Cloyes rejected on the ground that he obtained his entry by frand in 
fact and by fraud in law. and the question is, ean we take jurisdiction 
and reform this general decree? Jt rejected the title of Cloyes, and in our 
opinion it is not material whether the validity of the title was decreed in 
the supreme court of Arkansas upon a question of fact or of law. The 
fact that the title was rejected in that court authorizes this court to re. 
examine the decree. 


Martin vs. Hunter's Lessee, 1 Wheat., 304, 357, is in prin- 
ciple precisely like the case at bar. The question there was 
whether a title was protected by treaty. It was urged that 
the validity of the title independent of the treaty could not 
be considered by this court, and that the only question subject 
to review was the correctness of the construction put by the 
state court upon the treaty itself. But the court said: 


If this be the true construction of the section, (twenty-fifth of the 
judiciary act), it will be wholly inadequate for the purposes which it 
professes to have in view and may be evaded at pleasure; but we see no 
reason for adopting this narrow construction, and there are the strong- 
est reasons against it, founded upon the words as well as the intent of 
the legislature. What is the case for which the body of the section pro- 
vides a remedy by writ of error? The answer must be in the words of 
the section, a suit where is drawn in question the construction of a 
treaty and the decision is against the title set up by the party. It is, 
therefore, the decision against the title set up with reference to the 
treaty and not the mere abstract construction of the treaty itself upon 
which the statute intends to found the appellate jurisdiction. How, in- 
deed, can it be possible to decide whether a title be within the protection 
of a treaty until it is ascertained what the title is and whether it has a 
legal validity. From the very necessity of the case there must be a pre- 
liminary inquiry into the existence and structure of the title before the 
court can construe the treaty in reference to that title. 
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If the court below should decide that the title was bad and therefore 
not protected by the treaty, must not this court have a power to decide 
the title to be good and therefore protected by the treaty? Is not the 
treaty in both instances equally construed and the title of the party in 
reference to the treaty equally ascertained and decided. Nor does the 
clause relied on in the objection impugn this construction. It requires 
that the error upon which the appellate court is to decide, shall appear 
on the face of the record and immediately respect the questions before 
mentioned in the section. 

One of the questions is as to the construction of a treaty upon a title 
specially set up by a party and every error that immediately respects 
that question must of course be within the cognizance of the court. The 
title set up in this case is apparent upon the face of the record and im- 
mediately respects the decision of that question; any error, therefore, in 
respect to that title must be re-examined or the case could never be 
presented to the court. ._ * * * “In Smith vs. The State of Mary- 
land, 6 Cranch., 286, precisely the same objection was taken by counse] 
and overruled by the unanimous opinion of the court. That case was 
in some respects stronger than the present, for the court below decided 
expressly thatthe party had no title and therefore the treaty could not 
operate upon it. This court entered into an examination of that ques- 
tion and being of the same opinion, affirmed the judgment. There can- 
not then be an authority which could more completely govern the 


present question. 
In Smith vs Maryland, 6 Cranch., 286, the court answering 
un argument like that made by counsel here said: 


This argument proves nothing more than that the whole difficulty in 
this case depends upon that part of it which involves the construction 
of certain state laws, and that the operation and effect of the treaty, 
which constitutes the residue of the case, is obvious so soon as that con- 
struction is settled. But still the question recurs, is this a case where 
the construction of any clause in a treaty was drawn in question in the 
state court, and where the decision was against the title set up under 
such treaty ? The only title asserted by the defendants in error, to the 
land in dispute, is founded upon an alleged confiscation of them by the 
state of Maryland, and a conveyance to them of the right thus acquired 
by the state. The title set up by the plaintiffs in error. for Ann Ottey, 
and the only one which could possibly resist that claimed by the grantees 
of the state, is under the treaty of peace, the sixth article of which 
protects her rights, provided the confiscation, by the laws of the state, 
was not complete prior to the treaty. The point to be decided was and 
is, whether this be a case of future confiscation, within the meaning of 
the sixth article of that treaty; and, in order to arrive atacorrect result 


in the decision of that point, it became necessary in the state court, and 
will be necessary in this, to inquire whether the confiscation declared 
by the state laws was final and complete at the time the treaty was 
made or not? The construction of those laws, then, is only a step in 
the cause leading to the construction and meaning of this article of the 
treaty ; and it is perfectly immaterial to the point of jurisdiction, that 
the first part of the way is the most difficult to explore. 


Of the many other cases that might be cited, we content our- 


selves with calling attention to that of Buck vs. Colbath, 3 Wall. 


334. That case like this, was an action of trespass by Colbath 
against Buck for taking goods. Buck pleaded in defense his 


office of marshal and that he had taken the goods under a 
writ of attachment against certain persons named, but he did 
not allege that they were the goods of the defendants in the 
writ. On the trial Colbath made proof of his ownership of 
the goods while Buck proved only that he was marshal and that 
he held the goods under the writ of attachment. 

The judgment of the state court was adverse to Buck and he 
brought the case here for review. On the merits, the decision 
here was against him, but his right to bring the case here for 
review was distinctly affirmed. The court said: 

There seems to be no reason to ddéubt that the case comes within the 
provisions of the twenty-fifth section of the judiciary act. The defend- 
ant claimed the protection of **an authority exercised under the United 
States,’ and the decision was against the protection thus claimed; or, 
in other words, against the validity of that authority, as a protection to 
him in that action. Whether the authority which he thus set up was 
valid to protect him, is a question for this court to decide finally, and is 
properly before us under the writ of error to the supreme court of Min- 
nesota 

The case at bar differs from Puck vs. Colbath only in this, 
that in the case at bar the marshal distinctly alleges that the 
property levied upon by him belonged to one of the defendants 
named in the writ of attachment. If this allegation is sustained, 
then not only has this court jurisdiction of the case, but will, 


upon the merits, reverse the judgment of the state court. 
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Counsel for defendants in error contends that the decision 


of the state court upon the right of property is final, and this 


having been adverse to the marshal, the case is at an end and 
not open to re-examination here. If this is so, then there was 
no jurisdiction in Luck vs. Colbath, because that the title to the 
property there in controversy was in Colbath was not only 
decided by the state tribunal, but it was not denied by Buck. 
We deem it unnecessary to say more. 
F. W. LEHMANN, 
N. W. BLISS, 


of Counsel for Plaintiff in Error, 


* 


% 


SUPREME COURT OF THE UNITED STATES. _ 


OCTOBER TERM, 1890. 8: 


S. S. ETHERIDGE, PLAINTIFF IN ERROR, - 
SPERRY, WATT & GARVER, DEFENDANTSIN ERROR. 


F. W. LEHMANN, 
N. W. Briss, 
3 Attorneys for Plaintiff im Error. 


x. 9 aoe 
/~ : e " 
* 
Es 
~# 
ry 
*. 
LF 
Psa 
4 
a 
gm ? 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1=90. 


S. S. ETHERIDGE, PLAINTIFF IN ERROR, 
is. 


SPERRY, WATT & GARVER, DEFENDANTS IN ERROR. 


‘ 


IN ERROR TO THE SUPREME COURT OF IOWA 
BRIEF AND ARGUMENT FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


The defendants in error, Sperry, Watt & Garver, brought 
this suit on the law side of the District Court of Polk county, 
lowa, to recover from the plaintiff in error, 8. 8. Etheridge, 
the value of some merchandise, in which they claimed an 
interest, and which they alleged he had unlawfully taken 
and appropriated to his own use. 

Etheridge admitted taking the property, but averred that 
he was at the time a Deputy Marshal of the United States 
for the Southern District of lowa; that the merchandise in 
question was the property of one Geo. W. Hamilton, and 
had been taken under a writ of attachment issued out of 
the office of the clerk of the Circuit Court of the United 
States for the Southern District of lowa, in a suit wherein 
Marshall Field & Co. were plaintiffs, and Geo. W. Hamil- 
ton and one Charles Douglass were defendants. 
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Charles Douglass and Geo. W. Hamilton were partners 
doing business as merchants in the town of Knoxville, 
lowa. Hamilton bought the interest of Douglass in the 
year 1882 and succeeded to the business of the firm. 

On June 29, 1882, Hamilton being then insolvent, execu- 
ted and delivered a mortgage upon his stock of merchandise 
to Perry, Cook and Tower, to secure an indebtedness due 
tothem. This mortgage was filed for record July 4, 1882. 

On July 4, 1882, Hamilton executed a second mortgage 
on his stock of merchandise to Sperry, Watt & Garver to 
secure an indebtedness to them of $346.62 which mortgage 
was filed for record on the saine day. 

On July 5, 1882, Hamilton executed another mortgage to 
Sperry, Watt & Garver on the same property to secure an 
indebtedness of $89.54, which mortgage was filed for record 
on the same day. 

On July 6, 1882, other creditors pressing him for security, 
Hamilton executed another chattel mortgage, to secure a 
large number of creditors in the order in which they are 
listed in the mortgage. This mortgage was made to O. P. 
Wright, as trustee; Marshall Field & Co. were named as 
among the creditors secured, but they never assented to the 
mortgage. 

All these mortgages covered the same property, it being 
the merchandise, fixtures, etc., constituting Hamilton’s stock 
in trade. Hamilton had no other property in lowa subject 
to execution, and he had no other property anywhere, save 
an interest in his father’s estate in Illinois, from which he 
realized $140. His assets proved to be entirely insuffi- 
cient for the payment of his debts. 

The controversy in this case is with Sperry, Watt & Gar- 
ver alone. 

It will be seen by reference to the mortgages (pp. 6and 7 
ofthe record), that while thev authorized the mortgagees to 
take possession at any time, they contemplated that the 
mortgagor should continue in possession. 

Furthermore, Hamilton testified, and as to this there is 
no conflict, that when he made the several mortgages above 
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referred to, it was agreed with the mortgagees that he should 
continue in possession, and go on selling goodsin the ordl- 
nary way of trade. The money he received from the sales 
he was to usein buying other goods as he saw proper in 
currying on the business, filling up the stock and all that, 
take out whatever was needed for the support of himself 
and family, and the money not needed for these purposes 
was to be applied to the payment of the debts. It was 
expected, he says, that he would be able to pay out and 
that he was to carry on the business the same as before. 
He was to have all the time he wanted and they were not to 
push him, and he was to carry on his business the same as 
pefore, so long as he desired and did what was right. In 
pursuance of this agreement, Hamilton continued in posses- 
sion of the property and continued the business, checking 
out money for whatever he wanted. There was ne objection 
to anytuing he did by the mortgagees, and the arrangement 
made with them was not interfered with until August 8, 
1882; when the marshal levied his writ of attachment, 
Hamilton then being in possession of the property in pur- 
suance of the agreement above set out. 

Notwithstanding the facts above recited, all of which were 
pertinent under the pleadings in the case, the District 
Court held the mortgages to Sperry, Watt & Garver to be 
valid and rendered judgment against Etheridge for the 
value of the goods taken under the writ of attachment. 
The action of the District Court being sustained by the Su- 
preme Court of the State, the case is brought to this court 
on writ of error. 

ASSIGNMENT OF ERRORs. 


There is error in the record as follows, viz.: 

1. The refusal of the court trying said cause to charge 
the jury as requested by plaintiff in error, viz.: 

If the jury find from the evidence that the mortgagor in 
the chattel mortgages in evidence in this case was left in pos- 
session of the stock of goods mortgaged, with no provision 
for the application of the entire proceeds of sales to the pay- 
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ment of debts secured by the mortgages, but with the privi- 
lege, express or implied, of continuing the business of buy- 
ing and selling as before the making of the mortgages, and 
applying a portion of the proceeds of sale to his own use, 
then such mortgages are fraudulent and void in law as to 
creditors. 

2. The refusal of the court trying said cause to charge 
the jury as requested by the plaintiff in error, viz.: 

If thejury find from the evidence that at the time George 
W. Hamilton executed the mortgages in evidence he was in- 
solvent, and that the said mortgages were made at or near 
the same time and covered all of the mortgagor’s property 
subject to execution, and that the execution of said papers 
constituted and were really but one transaction, and that he 
made the mortgages for the purpose of winding up his busi- 
ness, giving therein preferences as among his creditors, it 1s 
in law a general assignment and is void as to all the credi- 
tors who do not consent thereto. 

3. The refusal of the court trying said cause to charge 
the jury as requested by the plaintiff in error, viz.: 

If the jury find from the evidence that the plaintiffs 
herein were not entitled to or were not in actual possession 
of the goods levied on by defendant herein, then they can 
not recover in this action. 

{. The refusal of the court trying said cause to charge 
the jury as requested by plaintiff in error, viz.: 

If you find from the evidence that plaintiffs or their agent 
made sn arrangement with the attachment defendant, Ham- 
ilton; that he was to have possession and full control of the 


property mortgaged, and that any part of the same was to 


be converted to any use other than the discharge of the 
mortgage indebtedness, then the execution of said mortgage 


was fraudulent and void as against his creditors. 


5. The refusal of the court trying said cause to charge 


the jury as requested by the plaintiff in error, viz.: 


Chattel mortgages may be fraudulent and void as to credi- 


tors of the mortgagor, even when he had no actual fraudu- 
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lent intent when executing the same, if their effect is to 
hinder, delay and defraud said creditors. 

6. The refusal of the court trying said cause to charge 
the jury as requested by the plaintiff in error, viz. 

If the said Hamilton, at the time he executed the mort- 
gages to plaintiffs, could not pay his debts as they matured 
in the regular and ordinary course of business he was In- 
solvent. 

7. The refusal of the court trying said cause to charge 
the jury as requested by the plaintiff in error, viz.: 

If you find from the evidence that the defendant, when 
he took possession of the goods in question was Deputy 
United States Marshal, and seized such goods by virtue of 
a writ of attachment issued from the United States Circuit 
Court, and in the hands of defendant as such officer for ser- 
vice, and that he still holds said goods or the proceeds 
thereof as such officer and by virtue of said writ, then you 
will find for defendant. 

8. The refusal of the court trying said cause to charge 
the jury as requested by plaintiff in error, viz 

If the jury find from the evidence that Hamilton, the 
mortgagor, was left in possession of the mortgaged property, 
with the privilege, either express or lmplie d, of continuing 
the business of buying and selling goods and carrying on 
the business as before the execution of the mortgages to 
plaintiffs, and of applying the proceeds to his own use, then | 


such transactions are to be considered as evidence properly 


; 
’ 


tending to show that said mortgages are fraudulent 

9. The refusal of the court trying said cause to charge 
the jury as requested by plaintiff in error, viz 

If you tind from the evidence that when the said Hamil- 
ton executed to plaintiffs their mortgages they made ar- 
rangements with said Hamilton to the effect that he should 
carry on business as theretofore, and use a part of or all of the 
proceeds of the sale of the mortgaged property tor the Sup- 
port of himself and family, such arrangemeut is evidence 
tending to show that the mortgages are fraudulent as to 


other ereditors of said Hamilton 
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10. The instruction of the court to the Jury, viz.: 
The issue submitted to you is this: Were the mortgages 


of plaintiffs executed in good faith and for the purpose of 


securing a bona fide indebtedness due to them from Geo. W. 
Hainilton at the time, or were the same executed by Hamil- 
ton and received by the plaintiffs for the purpose of defraud- 
ing creditors of Geo. W. Hamilton? And as bearing on 
this issue the court gives you the following instructions 

11. Theinstruction of the court to the jury, viz: 

The plaintiffs, if they held a valid claim against Geo. W 

Hamilton, had a right to demand that the same be secured. 
and if they in good faith received the mortgages set forth 
in the petition, and that have been introduced in evidence, 
the same would be valid, even if you should believe that 
Hamilton at the time was insolvent, and the mortgages 
would be valid in law, though Hamilton was permitted to 
remain in possession of the mortgaged property, if the mort- 
es were properly recorded. 
12. ‘The instructions of the court to the jul ee: 
It would hot be enough LO destroy the validity ot pluint- 
iff’s mortgages, if you find them valid in other respects ; that 
plaintiffs knew that the mortgagor was insolvent, or that 
they knew Hamilton, in making said mortgages, intended 
to give i preference to these plaintiffs over other creditors, 
Before such transactions could be held invalid as a fraud 
upon other creditors of said Hamilton, you should find from 
the evidence that the purpose of the mortgagor was to de- 
fraud other creditors, and that the plaintiffs took such mort- 
gages with knowledge of the mortgagor’s fraudulent in- 
tention, and with the purpose, on their part, of assisting 
the mortgagor in carrying out his fraudulent purpose. 

13. In the judgment of the court, holding said mortgages 
to be valid. 

The questions raised by these assignments of error all 
relate to the validity of the mortgages. The propositions 
essential to the maintenance of the case by the plaintiff in 
error are: 


- 
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|. That this court has jurisdiction of the controversy, 
because a Federal question is involved. 
rule in Robinson v..klliott 
3. That the rule of Robinson vy. Elliott, should govern 


2. ‘That the mortgages in question are invalid under the 


the case, rather than the rule declared by the Supreme 
Court of Iowa 
JURISDICTION. 


That this court has jurisdiction of such a case is decisively 
established by Buck v. Volbath, 3 Wall. 354. In so far as 
the question of jurisdiction is concerned, the cases are 
parallel. In the case cited, it is said: 

“'There seems to be no reason to doubt that the case comes 
within the provisions of the 25th section of the judiciary 
act. ‘The defendant claimed the protection of ‘an authority 
exercised under the United States,’ and the decision was 
against the validity of that authority, as a protection to him 
in that action. Whether the authority which he thus set 
up was valid to protect bim, is a question for this court to 
decide finally, and is properly before us under the writ of 
error to the Supreme Court of Minnesota.” 

In the case at bar, Etheridge set up not only his official 
character and the fact that the property was taken under 
the writ of attachment, but he pleads specifically that the 
mortgages to Sperry, Watt & Garver were fraudulent and 
vold as to creditors, and that the property in controversy 
was, at the time of levying the writ of attachment, the prop- 
erty of George W. Hamilton. 

The objection made to the jurisdiction of this court 
rests upon the ground that the authority under which the 
marshal was acting was not disputed. I[t was said in sup- 
port of the motion to dismiss for want of jurisdiction, that 
“the defendants in error do not question his (the marshal’s) 
authority, ifthe mortgages were void, but contend that the 
mortgages were not void.” This affects the merits of the 
case, rather than the jurisdiction of the court. It assumes 
that the authority of the marshal was wrongfully exercised, 
and infers that, this being so, the court can not take cogni- 
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zance of the case. but it is apparent that there was drawn 


in question the validity of an authority under the laws of 


the United States, and that the decision of the State court 
was against its validity. 
The ground upon which the authority was adjudged to 
be invalid is immaterial 
Lytle Vv. Arkansas, Zz How. LOS 


lt is contended, however, that the validity of the mort- 
gages is a question which this court can not consider as 
an independent one, and that this, not presenting in 
itself a federai question, having been decided adversely to 
the plaintiff in error by the State court, there is an end 
of the case. 

Martin v. Hunter's Lessee, 1 Wheat. 804. 357, is in prin- 
ciple precisely like the case at bar. The question there 
was whether a title was protected by treaty. It was 
urged that the validity of the title independent of the 
treaty could not be considered by this court, and that the 
only question subject to review was the correctness of 
the construction put by the State court upon the treaty 
itself. But the court said: 

“If this be the true construction of the section (twenty- 
fifth of the Judiciary Act) it will be wholly inadequate for 
the purposes which it professes to have in view, and may be 
evaded at pleasure; but we see no reason for adopting this 
narrow construction, and there are the strongest reasons 
against it, founded upon the words as well as the intent of 
the Legislature. What is the case for which the body of the 
section provides a remedy by writ of error? The answer 
must be in the words of the section, a suit where is drawn 
in question the construction of a treaty and the decision is 
against the title set up by the party. It is, therefore, the 
decision against the title, set up with reference to the treaty, 
and not the mere abstract construction of the treaty itself 
upon which the statute intends to found the appellate juris- 
diction. How, indeed, can it be possible to decide whether 
i title be within the protection of a treaty until it is ascer- 
tained what the title is and whether it has a legal validity? 


from the very necessity of the case there must be a prelim- 
inary inquiry into the existence and structure of the title 
before the court can construe the treaty in reference to that 
title. 

If the court below should decide that the title was bad, and 
therefore not protected by the treaty, must not this court 
have the power to decide the title to be good, and therefore 
protected by the treaty? Is not the treaty in both instances 
equally coustrued, and the title of the party in reference to 
the treaty equally ascertained and decided? Nor does the 
clause relied on in the objection impugn this construction. 
It requires that the error upon which the Appellate Court 
is to decide shall appear on the face of the record and im- 
mediately respect the questions before mentioned in the sec- 
tion. 

One of the questions is as to the construction of a treaty 

upon a title specially set up by a party and every error that 
immediately respects that question must, of course, be 
within the cognizance of the court. The title set up in this 
case is apparent upon the face of the record and immedi- 
ately respects the decision of that question; any error, 
therefore, in respect to that title must be re-examined or 
the case could never be presented to the court. * * 
In Smith v. The State of Maryland, 6 Cranch, 286, precisely 
the same objection was taken by counsel and overruled by 
the unanimous opinion of the court. That case was in 
some respects stronger than the present, for the court below 
decided expressly that the party had no title and therefore 
the treaty could not operate upon it. This court entered 
into an examination of that question and being of the same 
opinion, affirmed the judgment. There can not then be an 
authority which could more completely govern the present 
question. 

In Smith v. Maryland, 6 Cranch, 256, the court, answering 
an argument like that made by counsel here, said: 

“This argument proves nothing more than that the 
whole difficulty in this case depends upon that part of it 
which involves the construction of certain State laws, and 
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that the operation and effect of the treaty, which constitutes 
the residue of the case, is obvious, so soon as that construc- 
tion is settled. But still the question recurs, is this a case 
where the construction of any clause in a treaty was drawn 
in question in the State court, and where the decision was 
against the title set up under such treaty? The only title 
asserted by the defendant in error to the land in dispute, is 
founded upon an alleged confiscation of them by the State 
of Maryland, and a conveyance to them of the right thus 
acquired by the State. The title set up by the plaintiffs in 
error, for Ann Ottey, and the only one which could possibly 
resist that claimed by the grantees of the State is under the 
treaty of peace, the sixth article of which protects her rights, 
provided the confiscation by the laws of tne State, was not 
complete prior to the treaty. The point to be decided was 
and is, whether this be a case of future confiscation, within 
the meaning of the sixth article of that treaty; and in order 
to arrive at a correct result in the decision of that point, it 
became necessary in the State court, and will be necessary 
in this, to inquire whether the confiscation declared by the 
State laws was final and complete at the time thetreaty was 
made or not. The construction of those laws, then, is only 
a step in the cause leading to the contruction and meaning 
of this article of the treaty; and it is perfectly immaterial 
to the point of jurisdiction that the first part of the way is 
the most difficult to explore.” 


THe Merits Or THe Case 


Upon the admitted facts of the case and tested by the rule 
laid down in Robinson v. Elliott, 22 Wall. 513, the mort- 
gages in question were clearly fraudulent as to creditors. 
The only difference in the cases is, that in Robinson vy. El- 
liott, the fraudulent agreement appeared upon the face of 

1 instre hile in the case at bar it rested in parol. 
the instrument, while in tl se at bar it rested 

This difference, however, is unsubstantial, so far as con- 

? 
cerns the character of thetransaction. In Southard v. Ben- 
wer, 72 N. » 424, it was said: 


“Whether the agreement is in or out of the mortgage, 


1] 


whether verbal or in writing, can make no difference in 
principle. Its effect as characterizing the transaction would 
be the same. The difference in the modes of proving the 
ugreement can not take the sting out of the fact and render 
it harmless. If it is satisfactorily established, the result 
upon the security must be the same. It is the fact that such 
an agreement has been made and acted upon that in law 
condemns the security, and not the fact that it is proved by 
the instruments of suretyship, instead of by parol or in some 
other way.” 
see also, 
Collins vy. Me yers, 16 Ohio, 547 
Orton v. Orton, 7 Oregon, 478 


The rulings of the State court holding the mortgages valid 
were not based upon any attempted distinction between the 
case at bar and the case of Robinson v. El/iott. 

[tis too well settled as a principle of law to need either 
authority orargument to sustain it, that an agreement fraud- 
ulent in fact will not be held valid because the elements 
constituting the fraud are not committed to writing. Where 
third parties are concerned the court is not limited to the 
written evidence of what the parties have done or intended, 
but will discover and lay bare the entire transaction. 

The facts of this case make it exactly parallel with that 
of Means v. Dowd, 128 U.S. 273. Hamilton was insolvent. 
His assets were not nearly sufficient to pay his debts. Bv 
mortgages executed June 29, July 4, 5 and 6, 1882, he 
incumbered all his property in pretended trust for credi- 
tors, specifying the order in which they were to be paid. 
He was to continue in possession and carry on the business 
so long as he desired, applying the proceeds of sales at his 
own discretion to keeping up his stock and providing for 
his business and personal expenses, and to use only what 
he did not need for these purposes to the payment of his 
debts. The transaction is so like that described in Means v. 
Dowd, that every word of reprobation there employed is 
applicable here. In that case it was said by Mr. Justice 
Miller: 
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“All experience has shown how very common it is for 
failing or insolvent debtors, who have any considerable 
means on hand, and especially in cases where a mercantile 
business of considerable value is still going on, to delude 
themselves with the idea that if they can get time they can 
pay their debts; that if their creditors will delay until they 
can make such arrangements as they believe themselves 
capable of, they will be able to pay everybody, and even to 
save a very considerable surplus out of their business. This 
delusion leads them: to undertake to obtain this delay by 
means which the law does not sanction. If the credit- 
ors refuse to extend time on their obligations, and thus give 
them the delay which they deem necessary, or if they fear 
to expose their condition to their creditors, they adopt, in 
many instances, the principle of making an absolute sale 
to certain friends, who will settle up their affairs and return 
to them any surplus, or they make assignments or deeds of 
trust, conveying the title to all their property to some trustee 
or assignee and vesting it in thei, thus opposing an ob- 
struction to the efforts of creditors at law to collect the 
amounts which may be due tothem. In this manner they 
frequently take the law into their own hands, and attempt 
to secure that delay which can only be obtained by the con- 
sent of the creditors, or by such a conveyance as leaves the 
creditors, in no worse condition than they were before. 

“Tt has always been held that whatever transfer of this 
character that is, of the title to property by a failing or in- 
solvent debtor, may be valid, any instrument which secures 
to the assignor an interest in or an unlimited control over 
the property conveyed, and which has the effect of hinder- 
ing or delaying creditors, is void as being a fraud upon 
those creditors. 


“A very similar case tothe one before us was that of 


Griswold vy. Sheldon, 4 N. Y.' (4 Comst.), 580, in which the 
court decided that the mortgage, which, besides permitting 
the mortgagor, by its terms, to retain possession of the 
goods, and on its face conferred on him the power to sell 
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and dispose of them as his own, was, therefore, fraudulent 
and void in law as to creditors. 

‘“ Another decision of like character was made in Nicholson 
Vv. Leavitt, 6 N. ¥.{9 Seld.), O10, the hea l-note of which cor- 
rectly expresses what was decided in the following words: 
‘An assignment by insolvent debtors of their property to 
trustees for the benefit of their creditors, authorizing the 
trustees to sel] the assigned property upor ¢ redit, is fraudu- 
lent and void as against the creditors of the assignors.’ 

“ This is founded upon the ground that such a provision 
has the effect of hindering and delaying creditors. 

“ A very instructive case, and very like the one before us, 
is that of Davis v. Ransom, 18 Illinois, 396. A chattel mort- 
page of a stock of goods has been made, reciting the 
indebtedness of the mortgagor, but with an agreement 
that he should keep possession of the goods and sell them 
in the usual course of trade. Out of the proceeds he was 
to pay certain preferred creditors, dividing the remainder 
pro rata among the others with the right in the mortgagee 
to take possession of the property under certain contingen- 
cies. This mortgage was held void upon the principles 
already cited. 

vat 1 the same effect is the case of Bank v Hunt. 1] Wall 
391, which cites with approval the case of Griswold v. Shel- 
don, supra. 

* But this whole subject has been so frequently discussed in 
the American courts that it would be an immense labor to 
go very extensively into the authorities. The prevailing 
doctrine, however, is unquestionable, that which we have 
stated, and its fundamental essence is, that an insolvent 
debtor, making an assignment for the benefit of his credit- 
ors can not reserve to himself any beneficial interest in the 
property assigned, or interpose any delay, or make pro- 
visions which would hinder and delay creditors from their 
lawful modes of prosecuting their claims.” 

The fraudulent agreement in this case was made by the 
mortgagor with the agent of the mortgagees at the time the 
mortgages were executed. The mortgagees assented to the 
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agreement and performed its terms on their part. For 
more than a month they permitted the mortgagor to 
remain in possession and dispose of the property. And 
when this arrangement, which, if valid, subjected the gen- 
eral creditors of Hamilton, to his will or convenience as to 
the time of paying their claims, was finally interrupted. 
the interruption came not from jthe mortgagees, but from 
the marshal. 

The result in the case reached by the State court is due 
to the fact simply that that tribunal does not recognize or 
apply the rule of Robinson v. Elliott. It does not recognize 
an agreement between mortgagor and nortgagee such as is 
shown to have been made in thi¢ case, as fraudulent in law. 
It goes no farther than to permit the agreement to be 
proven as a fact from which, takén in connection with other 
facts, the jury may infer actual fraud. But such an agree- 
ment in itself is not regarded either as fraudulent in law or 
as warranting an inference of fraud in fact. Because there 
was a bona de indebtedness to the mortgagees and no spe- 
cific intent on their part to hinder, delay or defraud other 
creditors, the transaction shown is held to bea valid one 

An examination of the instructions given and refused by 
the District Court, whose action jn this respect was fully 
sustained by the Supreme Court, will show this. It is in- 
deed not x matter of dispute. The Inortgage despite the 
agreement is valid under the rule of the Supreme Court of 
lowa. 

The marshal as an officer of the Federal Court was re- 
sponsible to that court for the due and proper exercise of 
his official functions. In Buck vy. Colbath cited above, the 
court speaking of the duty of the marshal, with respect to 
writs like that here involved, say: 

“Tn the other class of writs to which we have referred, 
the officer has a very large and important field for the ex- 
ercise of his judgment and discretion. First, in ascertain- 
ing that the property on which he proposes to levy is the 
property of the person against whom the writ is directed; 
secondly, that it is property which, by law, is subject to be 
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taken under the writ, and thirdly, as to the quantity of 
such property necessary to be seized in the case in hand. 
[In all these particulars he is bound to exercise his own 
judgment, and is legally responsible to any person for the 
consequences of any error or mistake in its exercise to his 
prejudice. He isso liable to plaintiff, to defendant, or to 
any third person whom his erroneous action in the prem-— 
ises may injure. And what is more important to our 
present inquiry, the court can afford him no protection 
against the parties so injured; for the court is in no wise 
responsible for the mannerin which he exercises that dis- 
cretion which the law reposes in him, and in no one else.” 

Had the marshal refused to levy the writ he would have 
been responsible for his action to the plaintiff in the attach- 
ment suit, and had hisconduct been called into question in 
that way his liability would have been determined by the 
ederal court, but whether challenged by the plaintiff, the 
defendant or some third party, and whether called to 
account in a State or ina Federal court, the rule by which 
his duty was to be determined, must, in each case, be the 
Satine. 

The question then involved is this, whether the court will 
determine the duty of the marshal in the light of its own 
decisions or will look to those of the Supreme Court of 
lowa, or in other words, is the question one of local or of 
general law 

lf it were simply a matter of statutory construction it 
ay be that the rule of the State eourt must govern. The 
statutes of Iowa relating to chattel mortgages are as 
follows: 

“Section 1923. No sale or mortgage of personal prop- 
erty, where the vendor or mortgagor retains actual pos- 
session thereof is valid against existing creditors or sub- 
sequent purchasers, without notice, unless a written instru- 
ment conveying the same is executed, acknowledged like 
conveyances of real estate, and filed for record with the 
recorder of the county where the holder of the property 


resides. 
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Sections 1924 to 1926 relate exclusively to the manner of 
recording. Section 1927 provides: 

“The recorder shall, as soon as practicable, record such 
instrument, and enter in his entry book, in its proper place, 
the page and book where the record nay be found.” 

Of these statutory provisions no more can be said than 
was said by thiscourt in Robinson v. Elliott, concerning the 
statute of Indiana, viz.: 

“Prior to the Incorporation of these provisions In the 
statute, it was necessary to the validity of chattel Inortgages 
in Indiana that there should be a manual delivery of the 
mortgaged property to the mortgagee, who should continue 
to hold the same in his possession. These provisions 
changed the law in this particular, and permitted the reten- 
tion of the possession of personal property by the mortga- 
gor in achattel mortgage given asa security for the payment 
of debts. And there can be no question that in Indiana a 
mortgage, which simply allows the mortgagor to retain the 
possession and use of the property until breach of the con- 
dition is, when duly recorded, prima facie valid. But it is 
insisted that the etfect of these provisions 1s also LO make a 
mortgage of a stock of goods, containing a‘provision author- 
izing the mortgagor to retain possession for the purpose of 
selling in the usual course of trade, prima facie valid, and 
that the court can not, as a matter of law, pronounce it 
fraudulent. This, we think, is going beyond what the Legis- 
lature intended. If registration was intended, as we think 
it was, as a substitute for delivery of possession, it was not 
meant to be a protection for all the other stipulations con- 
tained ina mortgage. If so, it could be used asa cover for 
any fraudulent transaction, which would have to be treated, 
on the theory advanced, as valid, until the contrary was 
shown.” 

See, also, Means V. Dowd. 128 .. s. yaaa? 

Certainly the terms of the Iowa statute do not, any more 
than the terms of the Indiana statute, make registrations a 
protection for all the other stipulations contained in the 
inortgage. 
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Neither has the statute of lowa been so extended by judi- 
cial contruction as to give it that effect 

Torbert v. Hayden, 11 Iowa, 455, is the leading case in 
that State on this subject. In that case, the court held very 
properly that the mere retention of possession by the mort- 
gagor when tue mortgage is registered, is not fraudulent, 
because expressly authorized by statute, registration being 
made the legal equivalent of possession by the mortgagee. 
The manner of possession it 18 said, however, Is a proper 
subject of inquiry. “If it was accompanied with the 
power of disposition, or used in any way inconsisteut with 
the object of the security of the rights of the mortgagee, 
these would be badges of fraud, not absolute, but prima 
facie, requiring explanation.” 
h the right of the 
mortgagor to deal with the property as his own, is fraudulent, 


They hold that whether possession wil 


is a question of intent and determinable as a matter of fact, 
and not as a matter of law. 

[tis to be observed, however, that the statute is not con- 
strued as authorizing more than possession by the mort- 
gagor with power of use and sale. The statute is not held 
to extend to the questi yn of application of the proceeds of 
sale or use. The transaction there involved was held in 
fact to be beneficial to the creditors an | the inference of 
legal fraud drawn by the lower court was therefore held 
to be unwarranted. 

ir Hughes Vv. Cory, 20 Lowa, 399, the court held that the 
right of reasonable use by the mortgagor followed from the 
statutory right of possession, but they held nothing further 
asa matter of statutory construction The agreement re- 
lied upon to defeat the mortgage is considered at length 
and held not to be fraudulent in its effect and operation as 
to other creditors. 

Other cases decided by the Supreme Court of lowa are to 
like effect. The statute is not in any case held to determine 
what is a reasonable or rightful power of use by the mort- 
gagor, but this is in all the cases treated as a question of 
fact to be determined according to the merits of the particu- 
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larcase. As a maiter of statutory construction the Lowa cases 
are in perfect harmony with Robertson v. Elliott. The con- 
flict does not arise until that point is passed. In the present 
case entire control of the property mortgaged was reserved 
to the mortgagor. The several mortgages taken together 
and in connection with the parol agreements operated as a 
general assignment for the benefit of creditors, with pref- 
erences and with the right reserved to the debtor to admin- 
ister the trust at his own discretion. The debtor had under 
the arrangement the right to maintain his store asa going 
concern, to provide as he saw fit for keeping it up and for 
his own support and out of the balance of the proceeds of 
his business pay creditors in the order he himself had es- 
tablished. Had he attempted to do this directly and by a 
single instrument to that effect the transaction would be 
void under the statutes of Iowa relating to assignments for 
the benefit of creditors. In Means v. Dowd, this court say: 

“It is difficult to imagine a scheme more artfully devised 
between insolvent debtors and their preferred creditors to 
enable the former to continue in business, at the same time 
withdrawing their property used in its prosecution from the 
claims of other creditors, which might be asserted according 
to the usual forms of law. So long as these debtors were 
able to pay the interest and keep the trustees satisfied that 
they were not going to lose anything by the delay, the busi- 
ness could go on and the property of the insolvent firm be 
safe from execution and attachment.” 

So, too, we understand the case of Robinson y. Elliott to 
hold that the mortgage in that case was fraudulent as a mat- 
ter of law, not because possession was retained by the mort- 
gagor, not because there was reserved to him a reasonable 
right of use, but because the mortgage went beyond this, 
and in its operation and effect was unnecessarily for the 
benefit of the debtor and prejudicial to other creditors. The 
court say: 

“ But the creditor must take care in naking his contract 
that it does not contain provisions of no advantage to him, 
but which benefit the debtur, and were designed to do so, 
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and are injurious to other creditors. The law will not sanc- 
tion a proceeding of this kind. It will not allow the cred- 
itor to inake use of his debt for any other purpose than his 
own indemnity. If he goes bevond this, and puts into the 
contract stipulations which have the effect to shield the 
property of his debtor, so that creditors are delayed in the 
collection of their debts a court of equity will not lend its 
uid to enforce the contract. These principles are not dis- 
puted, but the courts of the country are not agreed in their 
application to mortgages, with somewhat analogous provis- 
ions to the one under consideration. The cases can not be 
reconciled by any process of reasoning, or on any principle 
of law. As the question has never before been presented to 
this court, we are at liberty to adopt that rule on the sub- 
ject which seeins to us the safest and wisest. It is not diffi- 
cult to see that the mere retention and use of personal prop- 
erty until default, is altogether a different thing from the 
retention of possession accompanied with a power to dispose 
of it for the benefit of the mortgagor alone. The former is 
permitted by the laws of Indiana, is consistent with the idea 
of security, and may be for the accommodation of the mort- 
gagee; but the latter is inconsistent with the nature and 
character of a mortgage, is no protection to the mortgagee, 
and of itself furnishes a pretty effectual shield to a dishonest 
debtor. We are not prepared to say that a mortgage under 
the Indiana statute would not be sustained, which allows a 
stock of goods to be retained by the mortgagor, and sold by 
him at retail for the express purpose of applying the pro- 
ceeds to the payment of the mortgage debt. Indeed, it 
would seem that such an arrangement if honestly carried 
out, would be for the mutual advantage of the mortgagee 
and the unpreferred creditors. But there are features en- 
grafted on this mortgage which are not only to the preju- 
dice of creditors but which show that other considerations 
than the security of the mortgagees, or their accommoda- 
tion even, entered into the contract. Both the possession 
and right of disposition remain with the mortgagors. They 
are to deal with the property as their own. sell it at retail, 
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and use the money thus obtained to replenish their stock. 
There is no covenant to account with the mortgagees, nor 
any recognition that the property is sold for their benefit. 
Instead of the mortgage being directed solely to the bona 
fide security of the debts then existing and their payment at 
maturity, it is based on the idea that they may be indefi- 


nitely prolonged.” 

The stipulations in this case that the debtor should use the 
proceeds of sales for his own support and to keep up his 
business, and leaving the exercise of this power absolutely 
to the discretion of the debtor, are not beneficial to the mort- 
gagee and they are necessarily detrimental to the general 
creditors. 

The case of Bank v. Bates, 120 U.S. 556, decides nothing 
adverse to this. Robinson v. Elliott is there cited as an au- 
thority for the decision rendered. As the case did not turn 
on this point, the facts relating to it are not set forth further 
than that it was claimed that as to the mortgage assailed, 
the debtor was to continue in possession and prosecute the 


business in the ordinary mode. | 

In the case at barthe debtor was wholly insolvent. But 
his property, while insufficient to pay all his debts, was more 
than enough to pay the indebtedness to Sperry, Watt & Gar- 
ver, and that secured by the prior mortgage. The arrange- 
ment made with the mortgagor removed the surplus of 
property over and above the amount requisite to pay the 
secured debts from the reach of crediters, so far as it was in 
the power of the parties todoso. An inevitable consequence 
of the arrangement was that property otherwise liable for 
debts would be consumed by the debtor or converted to his 
own use. There was a double purpose inthe agreement, so far 
asthe debtor was concerned, viz., to secure the creditors who 
were pressing him, and to protect himself against those who 
were not. We insist that the operation and effect upon the 
rights of general creditors of such an arrangement as that 
which is herein shown is not in any wise dependent upon 
the construction of the lowa statute of registration. 


Such an arrangement is not authorized bv the statute 
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and is fraudulent in law and should be so regarded, be- 
cause whatever the intent of the parties to it, its effect is in 
respect of matters not beneficial to the mortgagees, detri- 
mental to the rights of others. Itis as to this and not as to 
the constructfon of the statute, that the conflict of opinion 
exists between this court and the Supreme Court of Lowa. 

The statute provides only that possession may be re- 
tained bythe mortgagor when the mortgage is duly recorded. 
It makes the record of the mortgage, notice of the rights of 
the mortgagee. 

This notice, however, is limited to what the mortgage 
contains. In the present case there were agreements out- 
side the mortgage instrument not shown and not protected 
by the record, which were beneficial only to the mortgagor 
and prejudicial to his generai creditors and therefore fraud- 
ulent both as matter of fact and of law. The record of an 
instrument does not change its nature. If the instrument 
is a fraudulent one, itis none the less so because recorded. 
Before the enactment of the recording statutes it was essen- 
tial to the validity of an instrumen|, fairin its terms, that 
the mortgagee sliould take possession. The recording stat- 
ute changes this only to the extent of permitting, in case of 
record, the possession to be retained by the mortgagor. 

[t may be conceded that the right to retain possession 
carries with it a rightto make some use or disposition of the 
goods, us otherwise the right of possession might be ra worth- 
less one. But the nature of the use and disposition to be 
made of the property must be consistent with the purpose 
of the mortgage, as secured to the mortgagee, and must not 
be inconsistent with the rights ofthe general creditors. 

We are concerned in this case, not with the recording 
statute of lowa, but with the agreement partly written and 
partly resting in parol, made between Hamilton and Sperry, 
Watt & Garver. We insist that this agreement, is fraudu- 
lent and void, not because of any failure to comply with 
statutory requisites as to registration, but because of its sub- 
stantive terms and conditions. The question is one not of 
local but of general jurisprudence. So much is implied if 
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not expressly decided in Robinson v. Hlliott and Means vy. 
Dowd. Each of those cases was decided upon principles of 
general jurisprudence, and nothing in either of them is in 
conflict with the policy Or purpose of the recording acts of 
the several States. 

In the eighth Federal Circuit the holding upon this ques- 
tion is as we contend. 


ln Crooks v. Stuart, 2d McCrary, 13, it is said: 


“The question remains, whether these mortgages should 
be held void independently of the Stutute, Upoh the ground 
that the mortgagor retained the possession of the property, 
with power to dispose of the same in the usual course of 
trade. 

As already stated, the proot shows that the mortgagor 
remained in possession and continued the business with the 
assent of the mortgagees. The case of Robinson vy. Elliott. 
22 Wallace, 513, is, we think, conclusive of this controversy. 
It was there distinctly held that a mortgage of chattels 
which permitted the mortgagor to retain possession until 
default in payment of the debt secured, with power to sell 
the goods as theretofore, was fraudulent and void in law, 
and could not be enforced by a court of equity, 

Mr. Justice Davis, who delivered the opinion of the court, 


expressed the opinion that to sustain the validity of such 


a transaction, would be to permit the mortgagors, under 
cover of the mortgage, to sell the goods as their own, and 
appropriate the proceeds to their own purposes; and he adds, 
that ‘a mortgage which in its very terms contemplates 
such results, besides being no security to the mortgagees, 
operates in the most effectual manner to ward off other 
creditors; and where the instrument on its face shows that 
the legal effect of it is to delay creditors, the law imputes 
to it a fraudulent purpose.’ 

This is a dactrine of general jurisprudence not depending 
for its support upon any provision of State law, and we are, 
therefore, bound by the decision of the Supreme Court of 
the United States. 
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If there be anything in the decision of the Supreme 
Court of lowa, in Jordan v. Lendrum,10 N. W. R. 91, incon- 
sistent with the doctrines announced in Robinson v. Elliott, 
supra, we must follow the latter and not the former. 

This ruling was followed in Wells v. Langbein, 20 Fed. Rep. 
183, and in other cases in that circuit, and is fully sustained 
by repeated decisions of this court. 

‘Tn all the various cases, which have hitherto come be- 
fore us for decision, this court has uniformly supposed 
that the true interpretation of the 24th section limited its 
application to State laws strictly local, that is to say, to the 
positive statutes of the State and the construction thereof 
adopted by the local tribunals, and to rights and titles to 
real estate, and other matters immovable and intraterrito- 
rial in their nature and character. It never has been sup- 
posed by us that the section did apply, or was designed to 
apply to questionsof a more general nature, not at all depend- 
ent upon local statutes or local usages of a fixed and perma- 
nent operation, as, for example, to the construction of ordl- 
nary contracts, or other written instruments, and especially to 
questions of general commercial law, where the State tri- 
bunals are called upon to perform the like functions as 
ourselves, that is, to ascertain upon general reasoning and 
legal analogies what is the true exposition of the contract 
or instrument, or what 1s the rule furnished by the princi- 
ples of commercial law to govern the case. And we have 
not now the slightest difficulty in holding that this section, 
upon its true intendment and construction, is strictly lim- 
ited to local statutes and local usages of the character before 
stated, and does not extend to contracts and other instru- 
ments of a commercial nature, the true interpretation and 
effect whereof are to be sought, not in the decisions of the 
local tribunals, but in the general principles and doctrines 
of commercial jurisprudence.” 

Swift v. Tyson, 16 Peters, 1. 


“With the greatest respect it may be proper to say that 
this court does not follow the State courts in their construe- 
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tion of a will or any other instrument, as they doin the 
construction of statutes.” 
Lane v. Vick, 3 How. 464. 


° Whilst it will not be denied that the laws of the several 
States are of a binding authority upon their domestic 
tribunals and upon persons and property within their 
appropriate jurisdiction, it is equally clear that those laws 
can not aflect, either by enlargement or diminution the 
jurisdiction of the courts of the United States as vested and 
prescribed by the Constitution and laws of the United 
States, nor destroy or control the rights of parties litigant 
to whom the right of resort to these courts has been secured 
by the laws and Constitution. This is a position which has 
been frequently affirmed by this court, and would seem to 
compel the general assent upon its simple enunciation.” 


Watson v. Zarpley, 18 Howard, 517. 


“ Attention is drawn to the fact that in a recent case not 
yet reported, the Supreme Court of the State, have held 
that these bonds are void, even:in the hands of an innocent 
holder, but inasmnch as the power to issue bonds was fully 
conferred by law, the question of their validity in the hands 
of innocent holders, without notice, is a question of com- 
mercial law where the State adjudications, although entitled 
to great respect, do not furnish the rule of decision in this 
court.’ 

Supervisors v. Schenck, 5 Wall. 784. 


“This court construes all contracts brought before it for 
consideration, and in doing so its action is independent of 
that of the State courts, which may have exercised their 
judgment upon the same subject. This is one of the func- 
tions we are called upon to perform in this case. The fact 
that one of the elements in the case is a statute of the State 
does not effect the legal result.” 


Butz vs. City of Muscatine, 8 Wall. 584. 


“Tt is urged on the part of the plaintiff in error, as the 
highest.court in Louisiana, has on grounds of public pol- 
am) 
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icy refused to enforce contracts like this, since the abolition 
of slavery ;that the thirty-fourth section of the judiciary act of 
1879 obliges this court to follow that rule of decision. This 
is an erroneous view of the obligation i mposed by that sec- 
tion on this court, as our decisions abundantly show. The 
provisions of that section do not apply, nor was it intended 
they should apply, to questions of a general nature not 
based on a local statute or usage, nor on any rule of law 
affecting titles to land, nor on any principle which had be- 
come a settled rule of property. The decisions of the State 
courts on all questions not thus affected are not conclusive 
authority, although they are entitled to,and will receive 
from us, attention and respect.” 

Boyce vs. Tabb, 18 Wallace, 548 


“Our attention has been called to some decisions of the 
Supreme Court of Illinois, which would seem to hold that a 
railroad company, Which receives goods to carry, marked 
for a particular destination, though bevond its own line, is 
prima facie bound to carry them to that place and deliver 
them there; and that an agreement to that effect is im- 
plied by the reception of goods thus marked. TJ/linois 
Central Railroad Company v. Frankenbe rq. 54 Ill. 88; Illinois 
Central Railroad Co. vy. Johnson, 34 Id. 389 

Assuming that such is the purport of the decisions they 
are not binding on us. What constitutes a contract of car- 
riage is not a question of local law, upon which the decision 
of a State court must control. It is a matter of general 
law, upon which this court will exercise its own judgment. 
Chicago City v. Robbins, 2 Black. 418; Railroad Company v. 
National Bank, 102 U. 8. 14; Hough v. Railway Company, 
100 Id. 215. 

If the doctrine of the Supreme Court of Illinois, as to what 
constitutes a contract of carriage over connecting lines of 
roads is sound, it ought to govern, not only in Illinois, but 
in other States, and yet tribunals of other States, and a 
majority of them, hold the reverse of the Illinois court, and 
coincide with the views of this court. Such is the case in 
Massachusetts. Nutting v. Connecticut River Railroad Co.,1 
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Gray (Mass.). H02 ; Burroughs v. Norwich & Worcester Rail- 

i= road Co., 100 Mass. 26. If we are to follow on this subject 

Hi | the ruling of the State courts, we should be obliged to give 
a different interpretation to the same act—the reception of 
goods marked for a place beyond the road of the company 

| in different States, holding it to imply one thing in Illinois 

' and another in Massachusetts.” 

Myrick vy. Michigan Central. R. R. Co., 107 U.S. LOY. 


“In conclusion, it has been urged against the judgment 
we have formed in favor of the right of the defendant, that 
several actions have been tried in Maine, where his interests 
have been brought in question as to the premises and de- 
cisions had against him; and that such local adjudications in 
respect to the titles of real estate should control the opinion 
of thiscourt. 9 Cranch, 87; 2 Wheat. 3516; 10 Wheat. 152; 
12 Wheat. 153; 2 Gallis, 105. But on examining the par- 
| ticulars of the cases cited to govern this,—3 Fairfield, 398; 
i 4 Shepard, 84, 88; 14 Main, 51,—it will be seen that the 
construction of the mortgage to the college, in respect to his 
reservation or condition, never appears to have been agi- 
tated. If it had been, the decision would be entitled to high 
respect, though it should not be regarded as conclusive on 
| the mere construction of a deed as to matters and language 
| belonging to the common law, and not to any local statute. 
| 3 Sumner, 136, 277.” 
ql Foxcroft v. Mallett, 4 Howard, 379. 

“But where private rights are to be determined by the 
application uf common law rules alone, this court, although 
entertaining for the State tribunals the highest res ect, does 
not feel bound by their decisions.” 


City of Chicago v. Robbins, 2 Black. 428. 


ee 


We ask the court to adjudicate nothing with respect to 
| the statutes of Lowa, but simply to pass upon and determine 
the nature of the agreement made between the defendant in 
| error and Hamilton. Th is agreement we say is fraudulent 
| independently of the recording statute. The determination 
of this question involves no consideration of a local nature. 
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This case is open for decision by this court upon its merits, 
and, tested by the principles declared in the cases cited, 
should be reversed. 

The marshal was entitled to have the several instructions 
usked on his behalf given to the jury. 

The instructions so asked and rejected, to which we call 
especial attention, are those set out in the first, second, fifth, 
sixth, eighth and ninth assignments of error. 

The instruction set out in the first assignment was tanta- 
mount to a direction for the defendant, and the principle 
involved has been sufficiently considered ulready. 

The second instruction embodied the doctrine of Dowd v. 
Means, treating the several mortgages executed by Hamil- 
ton as in effect one transaction, a general assignment, for 
the benefit of creditors, and void because of the stipulation 
In question 

The instruction set out in the filth assignment should 
certainly have been given, The refusal of this instruction, 
considered in connection with those given by the court and 
set out in the tenth, eleven and twelfth assignments of error 
show the doctrine of the trial court to be, that the mort- 
gages, without regard to their effect. upon other creditors, 
were valid, unless the intent of the mortgagor was to defraud; 
and the mortgagee shared this purpose and assisted in it. 

The sixth assignment of error is for the refusal of the 
court to charge, that if Hamilton was unable to pay his 
debts as they matured in the regular course of business, he 
was insolvent. 

The eighth and ninth assignments of error are for the 
refusal of the court to instruct the jury, that if Hamilton 
was left in possession of the mortgaged property with the 
right of continuing the business, buying and selling goods, 
und applying the proceeds to his own use, then such trans- 
uctions are to be considered as evidence properly tending to 
show that the mortgages were fraudulent. 

The sole test of fraud recognized by the State court is the 
intent of the parties tothe mortgage. The court instructed 
the jury that “ before such transactions could be held in- 
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valid as a fraud upon other creditors of said Hamilton, vou 


should find from the evidence, that the purpose of the mort- 


gagor was to defraud other creditors, and that the plaint- 


iffs took such mortgages with knowledge of the mortgagor’s 
fraudulent intention, and with the purpose on their part of 
assisting the mortgagor in carrying out his fraudulent 


purpose 


Such is not the rule of this tribunal Thi eflect of con- 
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in civil cases. Be- 
cause the effect of the agreement complained of was a mat 
ter, at the best, of indifference to the mortgagee, of benefit 
to the mortgagor, and of detriment to other creditors, it in- 
validated the mortgages. This result is not affected by the 
statute of lowa, but flows from principles of general juris: 
prudence. 
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Respectfully submitted. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


Ss. S. ETHRIDGE, PLAINTIFF IN ERROR, 
Vs, 


SPERRY, WATT & GARVER, DEFENDANTS IN ERROR. 


IN ERROR TO THE SUPREME COURT OF IOWA, 


BRIEF AND ARGUMENT FOR DEFENDANTS IN ERROR. 


STATEMENT, 
L. 

August 18, LSS2, Sperry, Watt & Garver filed their petition in the 
Circuit Court of Polk county, lowa, against the plaintiff in error, 
claiming damage for the conversion of personal property on which 
they held chattel mortgages. 

September 2], 1882, Ethridge answered that he was U. 8. Deputy 
Marshal and took said property by virtue of a general writ of attach- 
ment issued against Charles Donglas and George W. Hamilton in favor 
of Marshall Field & Co., from the Umited States Cirewit Court, that 
Sperry, Watt & Garver’s mortgages were fraudulent and the property 
was in fact owned by Geo, W. Hamilton. 

October Tth, 1884, Ethridge petitioned to remove the cause to the 
Circuit Court of the United States, which was overruled. 

September 22, 1885, Ethridge moved to substitute Marshall Field 
& Co., in his stead which was overruled. 

September 29, 1885, a jury trial was had resulting in a verdict for 
Sperry, Watt & Garver on which judgment was entered. 

March 5th, 1886, Ethridge appealed to the Lowa Supreme Court. 

October 25th 1886, the judgment was affirmed. 

September 14th, 1887, Ethridge petitioned for a writ of error under 
section 709 of the revised statutes of the United States which was 
granted, 

LI. 
ARGUMENT, 

Is there is Federal question arising on the record in this case? 
Counsel for plaintiff rely on Buck vs. Colbath 3, Wall 255. In that 
ease the Marshal claimed that his authority protected him from suit 
in the state court and the sole question was, did it afford him this 
protection? In this case he claims that his position and his writ gave 
him the right to seize the property of Geo. W. Hamilton. The av 
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thority held by him under the Federal statutes he does not claim went 
any farther than this. The defendants in error admit that such was 
his right, and the Supreme Court of Lowa held he had such author- 
ity. He did not claim he had authority to seize the property of de- 
fendants in error. So far as the authority of the plaintiff in error is 
concerned, under the United States statutes there exists a complete 
harmony of opinion. The real contention in this case is not in re- 
lation to the Marshal’s authority under the Federal laws. The ques- 
tion is who owned the property seized? The mortgrges held by de- 
fendants in error are alleged to have been executed with a fraudulent 
intent and all the assignments of error are for Instructions given or 
refused in relation to this allegation of fraud. 

In McKenna vs. Simpson, 129 United States 506, a case where an 
assigiiee in bankruptcy brought suit in a state court to set aside cer- 
tain conveyances as fraudulent, this court reviewed the authorties 
and in dismissing the writ held: 

“The decision of a state court as to what should be deemed a 
fraudulent conveyance, does not present any Federal question, nor 
does the application by the court of the evidence in reaching that 
decision, raise one. 

This court has always confined its consideration of questions aris- 
ing in suits with Federal officers to a construction of the Federal law 
conferring the authority and has never straved far enough from that 
to consider collateral questions of fact or general jurisprudence. To 
hold otherwise might bring before this court for review almost every 
conceivable question affecting the rights of property. Whenever a 
Federal officer seized a pig, its size, color, breed, title and market 
value might be brought for investigation to this court. 

Counsel for plaintiff seek to sustain their position by citing, Lytle 
vs. Arkansas 22, How 193. In that case plaintiff in error claimed title 
under the preemption acts of 1830 and 1832, and in the court below 
his title was overthrown on the ground that he obtained his entry by 
fraud in fact, and fraud in law. Therethe plaintiff claimed “title un- 
der a statute of the United States” and to determine whether he had 
title or not, it was necessary to investigate what he had done to pro- 
cure title. If in this case it had been denied that plaintiff in error 
was Deputy United States Marshal and the court below had held he 
was not, then there would be some similarity in the cases, and the 
case cited might help the plaintiff. In the Lytle case this court re- 
fused to investigate any collateral questions of title. The opinion 
Says: 

“In their answers the respondents rely on the act of limitations of 


"the state of Arkansas for protection. As this is a defence having no 
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connection with the title of Cloves, this court cannot revise the decree 
below in this repect, under the 25th section of the judiciary act. 

Many of the defendants also relied in their answers on the fact that 
they were bona-fide purchasers of the lots of land they sued for and 
therefore no decree can be made here to oust them of their possession. 
The state courts found that a number of the respondents were pur- 
chasers without notice of Cloyes’ claim and entitled to protection as 
bona-fide purchasers according to rules acted on by Courts of Equity. 
With this portion of the decree we have no power to interfere.” 

Counsel also cites Martin vs. Hunter's Lessee Wheat, 304, and 
Smith vs. Maryland 6, Cranch 28. There is no similarity between 
the cases cited and the one at bar. 

In those cases the jurisdictional question was Whether plaintiff in 
error had a title under a treaty. This question depends for its an- 
swer upon two lines of inquiry. What is the treaty and what rights 
has the claimant acquired under it? Lf congress had designed in- 
quiries to be restricted to a construction of the treaty, why should the 
words “title claimed under” be inserted? The main object of this 
portion of the section is to protect individual rights under the treaty 
rather than to procure an abstract construction of the treaty. Far 
different is the clause which itis claimed confers jurisdiction in the 
case at bar. The words “where is drawn in question the validity of 
an authorily exercised under the United States,” in their plain import 
restrict the investigation to the question of the validity ot the author- 
ity. In this case who has questioned the Marshal's authority? No 
one. The thing questioned here is not the Marshal's authority but 
the title of these defendants. The Marshal claims one George W. 
Hamilton owns the property, not under the laws of the United States, 
but under the laws of Lowa, and in accordance with principles of gen- 
eral jurisprudence. Defendants in error dispute this. This is the 
sole contention raised or decided. That this court will not review 
questions of general jurisprudence has been repeatedly decided. 
We refer to a few of the many cases so holding: 

Bank of Tennessee vs. Citizen’s Bank of Louisiana 14, Wall 9. 

Palmer vs. Marston 14, Wall 10. 

Sever vs. Haskell 14, Wall 12. 

Nulten vs. Nichols 4, Wheat. 315. 

McKenna vs. Simpson 129, U.S. 506. 

“Where two defenses are made in a state court, and one of them 
not a Fedral question, is broad enough to sustain the decree, the 
Supreme Court without considering the Federal question will affirm 
the case.” 

See Hale vs. Akers 132, U.S. 565. and authorties cited and re- 


viewed. 
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In Reclon vs. Ashley 6, Wall 143, where the plaintiff claimed under 
an act of congress. The court says: 

“Tt is conceded that one of the points decided in the Supreme 
Court of the state against the plaintiff in error, would be a sufficient 
ground for the jurisdiction, if it were the only one on which that 
court decided the case, but it is claimed that the decree is also based 
on another and distinct ground, over which the court has no jurisdic- 
tion, and that therefore we cannot examine the first point. If there 
is this second ground on which the decree may still be supported, al- 
though the first were decided im favor of the plaintiff in error, it 
would be a useless labor to inquire into the correctness of the point 
which is of Federal cognizance; because, as the ruling of the state 
court must be assumed to be correct on the other proposition, no re- 
versal could follow, if that proposition was sufficiently broad to sus- 
tain the decree.” 

Following the case last cited the ruling of the Supreme Court and 
the finding ofthe jury relative to the ownership of the property 
must be deemed correct, It being thus established that the defend- 
ant in the attachment suit had no such interest in the property at- 
tached, which, as was subject to attachment, the deputy Marshal 
under the full scope of all the authority which he claimed for himself 


is confessed! y it trespasser. 
ILI. 


ASSIGNMENT OF ERRORS. 


The first error assloned is the refusal of the court to charge the 
jury that if they fouud “the mortgagor was left in possession with no 
provision for the application of the entire proceeds of sales to the 
payment of the debts secured by the mortgages, but with the privilege 
express implied of continuing the business of buying and selling as 
before the making of the mortgages and applying a portion of the 
proceeds of sale to his own use then such mortgages are fraudulent.” 

The strenuous efforts of state courts to declare and define a kind of 
fraud which is without guile, or fraudulent design, have produced a 
multitude of decisions which conflict with each other, with logic and 
the plainest principles of justice. Out of this mighty HSS, counsel 
have culled a few which they deem most favorable to their position. 
But none of them go to the extent of holding as provided in the in- 
struction asked, that merely leaving the mortgagor in possession with 
an wnplied privilege of continuing the business and applying a por- 
tion of the proceeds to his own use renders the mortgage fraudulent. 
The mortgage in Pobinson vs. Elliott and the assignment in Means vs. 
Doud were declared fraudulent because of stipulations contained in 
them, which not only provided for possession and disposition by the 
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mortgagor but by a renewal clause invested the debt seeured with the 
prerogatives of eternal life. 

Counsel cite Southard vs. Benner, Collins vs. Meyers and Orton vs. 
Orton to show that is immaterial whether the agreement appears in 
the instrument or is outside of it. The first was decided under a 
special statute making possession presumptive evidence of fraud. In 
the second the agreement was in the instrument. In the third the 
court Says: 

“We think where it appears either on the face of the mortgage or 
by parol evidence that the mortgagee of personal property has given 
to the mortgagor unlimited power to dispose of the property mort- 
vaged for the use of the mortgagor, that the mortgage is void as to 
purchasers and attachment creditors of the mortgagor.” 

In the case of Miller Assignee vs Jones 15, N. Bank R., Mr. Jus- 
tice Strong then presiding in the U. S. District Court in New Jersey, 
in « case where the validity of a certain chattel mortgage was in ques- 
tion, reviewed the case of Robinson vs. Eihott and said: 


“Robinson vs. Elliott was not intended to rule that the possession 
of chattel mortgages might not be retained by the mortgagor, and re- 
tained by express agreement of the mortgagee. This was in effect 
conceded. It was the power given expressly by the mortgagee to the 
mortgagor to dispose of the mortgaged property for their own pur- 
poses, which in the judgment of the court stamped the mortgage with 
legal fraud; it was that which rendered the instrument in the opinion 
of the court no protection to the mortgagees, while it was a hinder- 
ance to other creditors. It has in many cases been decided that a 
mortgage of chattels which permits the mortgagor to remain in pos- 
session and to dispose of the goodsin the ordinary course of his busi- 
ness is not of course fraudulent as a matter of law. The English reg- 
istration acts and those of many of our states have at least, for their 
object protection of both the mortgagor and mortgagee in the reten- 
tion of possession and use by the former and thus without any wrong 
to other creditors for provision is made for notice to them. But the 
retention of possession by the mortgagor involves necessarily the 
consumption in a greater or less degree the thing mortgaged. All 
personal property is consumed more or less by its use. Certainly the 
use involves a constant depreciation in value. If therefore author- 
ized consumption of the chattels mortgaged renders the mortgage in 
all cases fraudulent, in law it follows that no valid mortgage of chat- 
tels can be made which stipulates for continued possession by the 
mortgagor. Then tho registration acts are wholly operative. But 
this is nowhere claimed. It was not in Robinson vs.Elliott. It has 
heen held indeed in a few states that a chattel mortgage which stip- 
ulates that the mortgagor may continue in possession and sel/ the 
goods in the ordinary course of business, is constructively fraudulent, 
but the doctrine is denied in England, in Maine, Massachusetts, Lowa 
and Michigan.” (Citing cases.) 
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The learned Justice then proceeded to distinguish the case before 
him from Robinson vs. Elliott, saying: 

“There is no express agreement even that the mortgagor might 
continue in possession of the chattels mortgaged, though such an 
agreement may perhaps fairly be implied. ad od = ° 

On the face of the instrument the property is absolutely pledged 
to the mortgagee as a security for the payment of the debt due him, 
and there is only an implied understanding that the possession might 
be retained until default in payment, or until attempt should be made 
to withdraw the property from the operation of the mortgage, coupled 
with an express negative of the right to sell and deliver the property 
to others. The case is not then within the words or reason of the 
rule asserted in Robinson vs. Elliott. ) " ” ° 

A court can not call to its aid a presumed or assumed collateral 
understanding adverse to or differing from the written contract of the 
parties. The existence or non-existence of such an understanding or 
agreement is a fact which like other facts must be found by the jury.” 

In the case at bar the mortgages provide that the mortgagee may 
take possession whenever he chooses so to do, and sel] the property 
to pay the mortgage debt. It is not urged that the agreements con- 
tained in the mortgages are fraudulent. Any agreement outside, un- 
der the statute cited by counsel would be invalid, and could not in 
any way hinder or delay creditors in enforcing their claims. But 
surely to affect the validity of the mortgages it must have been a part 
of the agreement that brought them into being. Any agreement, ar- 
rangement or permission given after the execution of the mortgages 
can not render them fraudulent. Yet the instruction asked does not 
limit the jury to the agreement or arrangement under which the 
mortgages were made, in fact it does not even refer to such an agree- 
ment but confines itself to the act of “leaving the mortgagor in pos- 
session and for the slightess privilege that the jury might imply, that 
the mortgagor had of converting the slightest portion of the proceeds 
of a sale to his own use, the mortgages were to be declared void. 
The question is, did the court err in refusing to give such an instruc- 
tion? Not what was the effect ofa contemporaneous collateral agree- 
ment. Whatever effect such an agreement may have, the instruction 
asked was certainly erroneous in that it would avoid the mortgage on 
account of an arrangment made after its execution. Such an arrange- 
ment might have been shown and considered as evidence, tending to 
prove a prior agreement, but is not conclusive evidence that such ar- 
rangement was made. Therefore there was no error in refusing to 
give this instruction. 

The second error assigned is the refusal of the court to give an in- 
struction as to what the effect would be if they found among other 
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things that the mortgages in evidence covered all the mortgagors prop- 
erty subject to execution and constituted but one transaction, and 
were made for the purpose of winding up his business. There was 
no evidence to support such a finding. Mr. Hamilton testified that 
he had Three Hundred and Eighty-five Dollars, ($385), worth of 
property outside of the mortgages, and how much more does not ap- 
pear. The evidence shows that all the mortgages were separate 
transactions made to separate creditors, at times when they were 
separately pressing for security, and that Hamilton always expected 
to so manage his affairs as to pay his debts and continue in business. 
The instruction asked was inapplicable and properly refused. 

The third and fourth assignments are not insisted on. The fifth 
has no application to the mortgages in controversy, because they 
contain no provisions which it is claimed make them fraudulent in 
law. The sixth assignment standing alone is inmaterial. The seventh 
is not insisted on. ‘The eighth and ninth assignments of error are for 
a failure to give certain instructions asked. The instructions asked 
are embodied in substance, in instruction 24 given by the court. 

Thus we see that the doctrine of honest fraud so earnestly urged 
by counsel Was not raised in the court helow and does not appear 
in the assignments of error. All that counsel claim may be true and 
still the judgment stand. But before dismissing the subject I will 
state my views on the general subject of constructive fraud as ap- 
plied to mortgages on stocks of merchandise. 

The essence of fraud is guile. To speak of fraud as unintentional 
i# like speaking of a white blackbird. Yet for the want of a_ better 
term, certain contracts which operate as an unreasonable obstruction 
to third parties are called constructively fraudulent, to distinguish 
them from contracts made with a fraudulent intent. The rght cf an 
insolvent to dispose of his property to pay his debts, 1s unquestion- 
ed. He may sell all or any part to one creditor. He may sell or 
mortgage all or any portion to one person for money and divide 
the money as he sees fit. As long as he retains possession and con- 
trol over his estate, he has a certain liberty and cliscretion in con- 
trolling and disposing of it with which the courts will not interfere 
as long as he proceeds with honest intent. But there is a bound be- 
yond which—however honest his intentions may be—he cannot go. 
He cannot donate it to the most deserving charity. He must be just 
before he is generous. He can not sell it for a grossly inadequate 
price. He owes a duty to his creditors which will not permit him to 
sacrifice his property. But the insolvent is human, and very often is 
not possessed of the most astute judgment on business matters. If 


. 
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his transactions are to be scrutinized with great care, and set aside 
whenever in the judgment of a court he could have made a better ar- 
rangement for himself or his creditors, the doctrine of constructive 
fraud will create great uncertainty, and the assets of the involvent be 
devoured by litigation instead of being devoted to the payment of his 
debts. Hence no conveyance should be condemned as constructive- 
ly fraudulent unless it is of such a character as to show conclusively 
either a fraudulent intent or a reckless disregard of the rights of 
creditors. It is therefore hecessary to inspect the entire transaction 
in its essence and surroundings before declaring it fraudulent in law. 
The recording acts were intended to benefit both mortgagor and 
mortgagee, as well as third parties. Under the statute of 13 Eliz., 
the necessity of taking possession by the mortgagee was a great 
source of inconvenience to him. He was incumbered with the care 
of property which might never be his in fact. The mortgagor was 
also deprived of the possession of property mortgaged, which in 
many cases he was in constant need of in his vocation. To dispense 
with this inconvenience the world is notified in a much more effective 
manner by requiring the contract to be put in writing; acknowledged 
and recorded on the public records. To these any one interested 
may go and ascertain the exact legal status of any property mort- 
gaged. The mortgagor may then remain in possession without <le- 
frauding any one. Now being in possession, what arrangements 
may be properly made for handling the property? This evidently 
must depend upon the nature of the property. If it is gold bullion 
then perhaps he should simply guard it until the mortgage debt ma- 
tures. But if it is a cow he certainly should feed and milk her. But 
if it is a stock of general merchandise in a rented store, where he 
has been selling goods at retail for many years, must he close the 
store, turn his customers away and take his chances of getting some- 
thing to do to earn a living? Counsel for plaintiff would have him 
do this. If he does this the value of his merchandise depreciates 
one-half, the good-will of his store is entirely lost, all the profits that 
might be realized from continuing the business are gone, the mer- 
chant becomes a beggar for employment elsewhere, while rent, stor- 
age and interest accumulate against a stock which is rapidly becom- 
ing damaged, out of style, and unmarketable. That such a course 
would not benefit unsecured creditors is apparent. But it may be 
urged that the debtor should = conduct his business, 
sell the goods at retail in the ordinary course of _ trade, 
and pay the entire proceeds on the mortgaged debts. If he is insolvent, 
he is unable to do so. Merchants who have money to hire clerks pay 


. 
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rent and support their families for it considerable time, clo not crlve 
chattel mortgages on their stocks. IRfan insolvent merchant conducts 
his store he must devote it portion of the proceeds of sales to pay the 
rent, clerk hire and other expenses of running it, and if his clerks and 
his landlord are to be paid why should not the merchant be also per- 
mitted to receive something for his labor, while he is struggling 
against the tide of misfortune to pay his debts. ‘To say that he shall 
not, but must bear the burden without receiving a cent would neces- 
sitate hiring some one else less qualified and fitted for the task at a 
greater expense, or the closing of the store, and the selling of the 
coods at forced sale at vreat sacrifice. There Trees lye many Cases 
where an attempt to run the store would be unwise, but in the ma- 
jority of cases creditors will realize vastly more by permitting the 
honest debtor to live and carry on his business until he can sell en- 
ough to pay his debts, even though he may in doing so be compelled 
to buy a few new goods to keep up certain lines of staples that may 
become exhausted. It certainly should not be held that allowing a 
mortgagor to thus continue his business for a short time in the ab- 
sence of any showing of bad faith is of itself fraud inlaw. And that 
is all there is in the claim of fraud in this case. 

Hamilton says: 

“T understood it this way. That I was’ to prey them of course, but 
was to stay in possession of the goods as long as | acted honest. J] 
was to sell the goods at retail, and apply the proceeds to the mort- 
gages and for any other purposes. They reserved the right to take 
possession whenever they wanted to under the mortgages.” 

The first mortgage to defendants was due in installments of €0, 90 
and 120 days and the second was given July 5th and due July 28th 
following. The time given was short. Any creditor who might so 
desire could at any time discharge the mortgages. Neither the mort- 
gages nor the assumed collateral agreement operated as an obstrue- 
tion to the creditors except so far as every mortgage is an obstruction. 

af 

The effect of a chattel mortgage in hindering or delaying creditors 
must in every case depend largely upon the statute law of the state. 
What shall be pronounced legal fraud must therefore be determined 
largely by the construction given of local statutes. The recording 
acts and provisions relating to conveyances must be considered. 
The remedies provided for reaching such property by attachment or 
execution are to be kept in mind. In Lowa these provisions are such 
that it is as easy to reach the interest of the mortgagor in a chattel 
mortgage as in real estate. Whatthe effects the mortgages in contro- 
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versy had is a question depending largely upon the construction of 
local law in relation to which the decisions of the Snpreme Court of 
Iowa should control. The Supreme Court of Iowa has for many 
years sustained the rule followed in this case. Its chattel mortgages 
have generally been drawn and enforced with reference to it. In ac- 
cordance with that rule the citizens of the state have dealt and will 
continue to deal with each other. No creditor inside and no creditor 
outside without a claim large enough to sue in the Federal Court 
could successfully contest the mortgages of defendant. This the 
plaintiff knew, and sought to make his position an agent to obtain an 
advantage over other creditors. It seems but justice that the well 
settled construction given by the Supreme Court of lowa on her chat- 
tel mortgage law, should govern all persons when doing business 
within the state, and should control in all suits growing out of such 


business. 


Respectfally submitted, 
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THE UNITED STATES VS. CLARK BREWER ET AL. 1 


1 United States of America, western district of Tennessee. 


In the circuit court of the United States within and for the western divi- 
sion of said district, in the sixth judicial circuit of the United States, 
May term, A. D. 1889. 


1. The grand jurors of the United States, within and for the western 
division of the western district of Tennessee, in said sixth judicial cireuit, 
duly elected, empaneled, sworn, and charged te enquire within and for 
said division of the district aforesaid, in said circuit, upon their oaths, pre- 
sent that on, to wit, the sixth day of November, A. D. 1888, in the county 
of Shelby and State of Tennessee, and in the circuit and the western divi- 
sion of the district aforesaid, to wit, at the third ward of Memphis, in 
said county, an election for a Representative in Congress of the United 
States for the Tenth Congressional district of the State of Tennessee was 
duly held, to wit, at the southeast corner of Gayoso and Second streets, 
Memphis, in the fourteenth civil district of said county ; that at said elee- 
tion Clark Brewer and Ben. Featherston were the judges thereof, and 
James Bodinelli was the returning officer thereof holding the said elec- 
tion; at which said election such Representative in Congress was then and 
there voted for; that it then and there thereby became and was the duty 
(among others) of the said judges and returning officer of said election, 
when the same was finished and after the polls were closed, then and there 
at the said place of holding the same, and at the place where the ballots 
were cast at said election, to open the ballot-box then and there used at 
said election and then and there containing the ballots cast at said elec- 
tion, in the presence of such of the electors at said election as might choose 
to attend, and to read aloud the names of the persons which sh@uld appear 
in each ballot in the said ballot-box so cast at said election; and that the 
said Clark Brewer and Ben. Featherston, judges as aforesaid, and James 
Bodinelli, returning officer so as aforesaid holding the said election, yeo- 
men, unmindful of their aforesaid d ity as such judges and returning offi- 
cer, did then and there and within the jurisdiction of this court unlawfully 
neglect to perform their said duty in regard to the said election as required 
of them by law, by then and there and after the said election was finished 
and after the polls at said election were closed and before the counting of 
the votes cast at said election, failing to so open the said ballot-box at the 
place where the said election was held and to so then and there at the 
place last aforesaid read aloud the names of the persons which should then 
and there appear in each ballot in the said ballot-box, the same being the 
duly designated place of holding the said election, contrary to the form of 
the statute in such case made an provided and against the peace and dig- 
nity of the United States of America. 

2. And the grand jurors aforesaid upon their oaths aforesaid do further 
present that on, to wit, the sixth day of November, A. D. 1888, in the 
county aforesaid, and in said circuit and the division of the district afore- 
said at the fourth ward of Memphis, in said county, an election for a 
Representative in the Congress of the United States for Tenth Congres- 
sional district of the State of Tennessee was duly held, to wit, at south- 

east corner Gayoso and Second streets, Memphis, in said county ; 
2 that at said election Clark Brewer and Ben. Featherston were the 
judges thereof and James Bodinelli was the returning officer hold- 
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ing the said election, at which said election such Representative in Con- 
gress was then and there voted for: that it then and there thereby became 
and was the duty (among others) of the said judges and returning officer at 
said election when the same was finished and after the polls thereat were 
closed, then and there and at the place aforesaid of holding the said elec- 
tion, and at the place where the ballots at the said election were cast, to 
open the ballot-box then and there used at said election and then and 


there containing the ballots cast at said election, in the presence of such of 


the electors at said election as might choose to then and there attend, and 
to then and there read aloud the names of the persons which should ap- 
pear in each ballot in the said ballot-box so cast at the said election; and 
that the said Clark Brewer and Ben. Featherston, judges as aforesaid, and 
said James Bodinelli, the returning officer so as aforesaid, holding the said 
election, yeomen, unmindful of their aforesaid duty as such judges and re- 
turning officer did then and there and within the jurisdiction of this court 
unlawfully refuse to perform their said duty in regard to the said election 
as required of them by law by then and there and after the said election 
Was finished and after the polls at said election were closed and betore 
the counting of the votes cast at said election, failing to so open the said 
ballot-box at the place where the said election was held and by then and 
there failing to so read aloud at the place where the said election was 
held, the names appearing in each ballot then and there in the said ballot- 
box ; anc by then and there and after the said election was finished and 
the polls thereof were closed, unlawfully removing the said ballot-box 


from the place where the said election was held and before the counting of 


the votes cast at the said election, the same being the duly designated 
place of holding the said election, contrary to the form of the statute in 
such cases made and provided and against the peace and dignity of the 
United States of America. 

3. And the grand jurors aforesaid upon their oaths aforesaid do further 
present that on, to wit, the day and year aforesaid, in the county afore- 
said, and in said circuit and the division of the district aforesaid, at 
the fourth ward of said Memphis, in said county, an election for a Repre- 
sentative in the Congress of the United States for the Tenth Congressional 
district of the State of Tennessee was duly held. to wit. at southeast 
corner of Gavoso and Second streets, Memphis, in said county; that at 


said election Clark Brewer and Ben. Featherston were the judges thereof 


and James Bodinelli was the returning officer holding the said election 
at which said election such Representative in Congress was then and there 
voted for ; that it then and there thereby became and was the duty (among 
others) of the said judges and returning officer at said election, when the 
same was finished and after the polls thereat were closed, then and there 
and at the place aforesaid of holding the said election and at the place 
where the ballots at said election were cast, to open the ballot-box then 
and there used at said election and then and there containing the ballots 
cast at said election, in the presence of such of the electors at said election 
as might choose to then and there attend and to then and there read aloud 
the names of the persons which should appear in each ballot in the said 
ballot-box so cast at the said election ; and that the said Clark Brewer and 
Ben. Featherston, judges as aforesaid, and the said James Bodinelli, the 
returning officer, so as aforesaid holding the said election, yeomen, un- 
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mindful of their duty in that regard as such judges and returning officer, 
did then and there and within the jurisdiction of this court, unlawfully 
violate their said duty so imposed upon them by law in regard to the said 
election by then and there and after the said election was finished and 
after the polls at said election were closed aud before the counting of the 
votes cast at the said election, failing to so open the said ballot-box 
3 at the place where the said election was held and by then and there 
failing to so read aloud at the place where said election was held, 
the names appearing in each ballot then and there in the said ballot-box ; 
and by then and there, and after the said election was finished and the 
polls thereof were closed, unlawfully removing the said ballot-box from 
the place where said election was held and before the counting of the votes 
east at said election, the same being the duly designated place of holding 
the said election, contrary to the form of the statute in such ease made and 
provided and against the peace and dignity of the United States of America. 
!. And the grand jurors aforesaid, upon their oaths aforesaid, do further 
present that on, to wit, the day and year aforesaid, in the county afore- 
said, and in the said circuit and within the division aforesaid of the said 
district, at the fourth ward of Memphis, in said county, an election for a 
Representative in the ¢ ‘ongress of the United States for the Tenth Con- 
gressional district of State of Tennessee was daly held, to wit, at the south- 
east corner of Gayoso and Second streets, Memphis, in said county; that 
at said eiection said Clark Brewer and said Ben Featherston were the 
judges thereof and said James Badinelli was the returning officer holding 
the said election, at which said election such Representative in Congress was 
then and there voted for; and that the said Clark Brewer and Ben Feather- 
ston, judges as aforesaid, and the said James Bacinelli, the returning ofhe 
cer so as aforesaid holding the said election, yeomen, did then and there, 
and within the jurisdiction of this court, unlawfully and knowingly, and 
with intent to affect the said election and the result thereof, and after the 
said election was finished and after the polls at said election were closed, 
and before the counting of the votes cast at said election, remove the ballot- 
box used at said election, and then and there containing the ballots cast at 
said election, from the place aforesaid where the said election was held, 
the same being the duly designated place of holding the said election, such 
removal of the said ballot-box being unauthorized by law and contrary to 
the form of the statute in such cases made and provided, and against the 
peace and dignity of the United States of America. 
S. W. HAWKINs, 
United States District Attorney 
for said Western District of Tennessee. 


4 (Indorsed :) No. 1793. Circuit court of the United States, west- 
ern district of Tennessee, western division. The United States vs. 
Indictment for violation of duty by election officers ; violation of section 
5515 of the United States Revised Statutes. Clark Brewer, Ben. Feather- 
ston, James Badinelli; witnesses, J. E. Bigelow, Fred. B. Jones. Sworn 
to give evidence before the grand jury on this indictment this 29 day of 
May, A. D. 1889. R. G. Craig, foreman of the grand jury. A true bill. 
R. G. Craig, foreman of the grand jury. Returned into open court by the 
grand jury, and filed this 7th day of June, A. D. 1889. John B. Clough 


’ 


clerk. Dp. C. 
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5 United States of America, western division of the western district 
of ‘Tennessee. 


At Memphis, in the circuit court of the United States within and for 
the said western division of the western district of Tennessee, in the sixth 
judicial circuit thereof. 

Proceedings had in said court, at aregular term thereof, began and held 
for its May term, A. D. 1889, at the United States court-house in the city 
of Memphis, in said district, on, to wit, the seventh day of June, A. D. 
1889, in the following canse, to wit: 

No. 1793. The United States, plaintiff, vs. Clark Brewer et al.. defend- 
ant’. 

This day came the district attorney and announced to the court that the 
grand jury were waiting to report; whereupon came the grand jury in a 
body into open court and presented to the court the following indictment, 
endorsed “‘A true bill,” and signed by the foreman of the grand jury, viz: 
No. 1793: The United States vs. Clark Brewer et alios, indictment for 
violating the election laws, and the clerk is hereby directed to pruperly file 
and docket the said indictment according to the practice of the court, and 
on motion of the district atturney it is hereby ordered by the court that 
the usual writ of capias issue in the foregoing case, returnable to the next 
term of the court, and that said case be and it is hereby continued. Where- 
upon the following capias writ was issued : 

The President of the United States to the marshal of the western district of 

Tennessee, greeting : 

You are hereby commanded to take the body of Clark Brewer, if to be 
found in your district,and him safely keep, so that you have him before 
the judges of the circuit court of the United States, at a term of said court 
to be held for the western division of the district aforesaid at the court- 
house in the city of Memphis on the fourth Monday in November, A. D, 
1889, then and there to answer the United States on a bill of indictment 
against him for violation of the election laws of the United States. Herein 
fail not, and have you then and there this writ. 

Witness the Hon. Melville W. Fuller, Chief-Justice of the Supreme 
Court of the United States, and the seal of said circuit court, the seventh 
day of June, A. D. 1889, and 113th year of American Independence. 

[SEAL. | Joun B. CLovan, 
Clerk. 


Marshal’s return. 


This writ came to hand on the day of its issuance and was executed by 
arresting the said defendant and taking him before U. S. Commissioner 
John B. Clough, at Memphis, ‘Tennessee, on the 26th day of June, A. D. 
1889, where he gave bond for his appearance before the court. 

J. W. Brown, 
U.S. Marshal. 

By L. W. Smita, 
Deputy Marshal. 


Returned and filed in the court on the day and date last aforesaid, at 


Memphis, Tennessee. 
JoHN B. Clover, 
Clerk. 
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6 United States of America, western district of Tennessee, western 
division. 


Know all men by these presents, that we, A. C. Brewer, as principal, 
and A. J. Harris and C. E. Smith, as sureties, acknowledge ourselves to 
owe and be indebted unto the United States in the sum of five hundred 
dollars, to be levied of our proper goods and chattels, lands and tene- 
ments, to the use of the United States, but to be void if the said principal 
do well and truly make his personal appearance before the circuit court of 
the United States for the western division of the western district of Ten- 
nessee, at the Federal court room of the Government building in the city 
of Memphis, Tennessee, on the tourth Monday in November next, A. D. 
1889, that being the first day of the regular November term thereof, then 
and there to answer the United States on a charge against him for viola- 
tion of the election laws of the United States, and continue in attendance 
at said term of said court from day to day until discharged, and abide the 
decision of the said court in the premises. 

Witness our hands and seals this 26th day of June, A. D. 1889. 

A. C. BREWER. [SEAL. 
A, J. Harris. SEAL. 
©. EK. Sirs. SEAL. 


Signed, sealed, and acknowledged before me at Memphis, Tennessee, and 
approved by me this 26th day of June, A. D. 1889. 
Joun Bb. CLoucn, [SEAL] 
Commissioner of the Circuit Courts of the 


United States for said Western District of Tennessee. 


7 (Indorsed:) No. 1793. U.S. cireuit court, western division of 

the western district of Tennessee. The United States vs. A. C. 
Brewer. Appearance bond to November term, A. D. 1889. Dated at 
Memphis, Tenn., June 26, A. D. 1889. Filed at Memphis, Tenn., July 9, 


1889. John B. Clough, clerk. By » D.C, 
8 United States of America, western division of the western dis- 


trict of Tennessee. 


At Memphis, in the circuit court of the United States within and for 
the said western division of the western district of Tennessee, in the sixth 
judicial circuit thereof. 

Proceedings had in said court at a regular term thereof, began and held 
for its May term, A. D. 1889, at the United States court-house in he city 
of Memphis, in said district, on, to wit, the seventh day of June® A. D. 
1889, in the following cause, to wit: ’ 

No. 1793. The United States, plaintiff, vs. Ben. Featherston et adl., 
defendant. 

Whereupon the following capias writ was issued : 


The President of the United States, to the marshal of the western district of 
Tennessee, greeting: 


You are hereby commanded to take the body of Ben Featherston, if to 
be found in your district, and him safely keep, so that you have him before 
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the judges of the circuit court of the United States, at a term of said court 


to be held for the western division of the district aforesaid, at the court- 
house in the city of Memphis, on the fourth Monday in November, A. D. 
1889, then and there to answer the United States on a bill of indictment 
against him for violation of the election laws of the United States. Herein 
fail not, and have you then and there this writ. 

Witness the Hon. Melville W. Fuller, Chief-Justice of the Supreme 
Court of the United States, and the seal of said circuit court, the seventh 
day of June, A. D. 1889, and 113th year of American Independence. 

[SEAL. | JoHN B. Clover, 

Clerk. 
Marshal’s return. 


This writ came to hand on the day of its issuance, and was executed by 
arresting the said defendant and taking him before U. 5. Commissioner 
John B. Clough, at Memphis, Tennessee, on the 18th day of June, A. D. 
1889, where he gave bond for his appearance before the court. 

J. W. Brown, 
U.S. Marshal. 

By L. W. Sira, 
Deputy Marshal. 


Returned and filed in court on the day and date last aforesaid, at Mem- 
phis, Tennessee. 
JoHn B. CLouen, 
Clerk. 


9 United States of America, western district of Tennessee, western 
division. 


Know all men by these presents that we, Bb. O. Featherston, as princi- 
pal, and A. Walsh and J. J. Williams, as surities, acknowledge ourselves 
to owe and be indebted unto the United States in the sum of five hundred 
dollars, to be levied of our proper goods and chattels, lands and tenements, 
to the use of the United States, but to be void if the said principal do well 
and truly make his personal appearance before the circuit court of the 
United States for the western division of the western district of Tennessee, 


at the Federal court-room of the Government building, in the city of 


Memphis, Tennessee, on the fourth Monday in November next, A. D. 
1889, that being the first day of the regular November term thereof, then 
and there to answer the United States on a charge against him for violation 
of the election laws of the United States, and continue in attendance at 
said term of said court from day to day until discharged, and abide the 
decision of the said court in the premises. 

Witness our hands and seals this 18th day of June, A. D. 1889. 


B. O. FEATHERSTON. [SEAL. 
; A. WALSH. SEAL. 
J. J. WILLIAMS. SEAL. 


Signed, sealed, und acknowledged before me, at Memphis, Tennessee, 
and approved by me, this 18th day of June, A. D. 1889. 
JOHN B. CLouGH, 
Commissioner of the Circuit Courts of the 
' United States for said Western District of Tennessee. 
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10 (Indorsed:) No. 1793. U.S. cirenit court, western division of 

the western district of Tennessee. ‘The United States vs. B. O. 
Featherston. Appearance bond, to November term, A. D. 1889. Dated at 
Memphis, Tenn., June 18, A. D. 1889. Filed at Memphis, Tenn.. July 
9, 1889. John B. Clough, clerk, by ———-——, D. C. 


1] United States of America, western division of the western district 
of ‘Tennessee. 


At Memphis, in the circuit court of the United States within and for 
the said western division of the western district of ‘Tennessee, in the sixth 


judicial circuit thereof. 


Proceedings had in said court, at a regular term thereof, began and held 
for its May term, A. D. 1889, at the United States court-house, in the city 
of Memphis, in said district, on, to wit, the seventh day of June, A. D. 
1889, in the following cause, to wit: 


No. 1793. The United States, plaintiff, vs. James Bodinelli et al., cle- 
fendant. 


Whereupon the following capias writ was issued : 


The President of the United States, to the marshal of the western district of 
Tennessee, greeting : 


You are hereby commanded to take the body of James Bodinelli, if to 
be found in your district, and him safely keep, so that you have him be- 
fore the judges of the circuit court of the United States, at a term of said 
court to be held for the western division of the district aforesaid, at the 
court-house, in the city of Memphis, on the fourth Monday in November, 
A. D. 1889, then and there to answer the United States on a bill of in- 
dictment against him for violation of the election laws of the United States. 
Herein fail not, and have you then and there this writ. 

Witness the Hon. Melville W. Fuller, Chiet-Justice of the Supreme 
Court of the United States, and the seal ef said cirenit court, the seventh 
day of June, A. D. 1889, and 113th year of American Independence. 

JoHN B. CLouGH, 
Clerk. 


Marshal’s return. 


This writ came to hand on the day of its issuance, and was executed by 
arresting the said defendant and taking him before U. 8. Commissioner 


John B. Clough, at Memphis, Tennessee, on the 26th day of June, A. D. 


1889, where he gave bond for his appearance before the court. 
J. W. Brown, 
U.S. Marshal. 
By L. W. Smira, 
Deputy Marshal. 


Returned and filed in court on the day and date last aforesaid, at Mem- 
phis, ‘Tennessee. 
JoHN Bb. Cloves, 
Clerk. 
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12 United States of America, western district of Tennessee, western 
division. 


Know all men by these presents, that we, E. J. Bodinelli as principal, 
and B. Lanini and A. J. Harris and C. E. Smith as sureties, acknowledge 
ourselves to owe and be indebted unto the United States in the sum of 
five hundred dollars, to be levied of our proper goods and chattels, lands 
and tenements, to the use of the United States, but to be void if the said 
principal do well and truly make his personal appearance before the circuit 
court of the United States for the western division of the western district 
of ‘Tennessee, at the Federal court-room of the Government building, in “ 
the city of Memphis, Tennessee, on the fourth Monday in November next, i 
A. D. 1889, that being the first day of the regular November term thereof, 
then and there to answer the United States on a charge against him for 
violation of the election laws of the United States, and continne in attend- 
ance at said term of said court from day to day until discharged, and abide 
the decision of the said court in the premises. 
Witness our hands and seals this 26th day of June, A. D. 1889. 


EK. J. BopINELLI. [SEAL. | 
B. LANINI. SEAL. 
A. J. Harris. SEAL. | 
C. E. SMiru. SEAL. | 


Signed, sealed, and acknowledged before me, at Memphis, Tennessee, 
and approved by me, this 26th day of June, A. D, 1889. 
JOHN B. CLovuen, 
Commissioner of the Circuit Courts of the 
United States for said Western District of Tennessee. 


13 (Indorsed:) No. 1793. U.S. circuit court, western division of 

the western district of Tennessee. The United States vs. E. J. 
Bodinelli. Appearance bond, to November term, A. D. 1889. Dated at 
Memphis, Tenn., June 26, A. D. 1889. Filed at Memphis, Tenn., July 
9, 1889. John B. Clough, clerk. By , D.C. 


14 United States of America, western division of the western district 
of ‘Tennessee. 


In the circuit court of the United States within and for the western 
division of the western district of Tennessee, in the sixth judicial circuit 
thereof. 

Proceedings lad in said court at a regular term thereof, begun and held 
for its November term, A. D. 1889, at the United States court-house in 
the city of Memphis, in said district, on, to wit, the fourth day of Decem- 
ber, A. D. 1889, in the following cause, to wit : 

No. 1793. The United States, plaintiff, vs. Clark Brewer et al., defend- | 
ants. 

Came the district attorney on behalf of the United States and says he (J 
is unwilling to further prosecute these defendants on the fourth count of 
the indictment herein. It is, therefore, hereby ordered by the court that Mi 
a nolle presequi be and it is now hereby entered as to said fourth count of add 
the said indictment. 


THE UNITED STATES VS. CLARK BREWER ET AL. 9 
15 Cireuit court of the United States, western district of Tennessee. 


THE Unrrep STATES ) 
vs. -No. 1793. 
CLARK BREWER ET AL. 


Demurrer filed Dee. 4, 1889. 


And now come the said defendants, Clark Brewer, Ben Featherston, and 
James Bodinelli, in their own proper persons, intu the court here, accom- 
panied by their attorneys, and having heard the said first three counts of the 
said indictment read (a nolle prosequi having been duly entered as to the 
fourth count thereof), say that the matters and things in the said first three 
counts contained are not sufficient in law in manner and form as the same 
are above stated and set forth and that they are not bound by law to an- 
swer the same: 

1. Because the matters and things stated and set forth in said three 
counts, in manner and form as therein contained, do not constitute offenses 
against the laws of the United States and do not come within the purview, 
true intent, and meaning of section 5515 of the Revised Statutes of the 
United States, nor of any act of the Congress of the United States of 
America, 

2. Because there was no duty imposed by the laws of the State ot Tennes- 

see or by the laws of the United States or otherwise (as stated and set 
16 forth in each of said three counts of said indictment) upon these de- 

fendants, as “said judges and returning officer of said election, when 
the same was finished and after the polls were closed, then and there and at 
the place of holding the same and at the place where the ballots were cast 
at the said election, to open the ballot-box then and there used at said elec- 
tion,” in manner and form as the said duty is alleged in said three counts. 

3. Because the first count of said indictment and the matters and things 
therein contained, in the manner and form as the same are therein stated 
and set forth, do not allege any crime or offense against the laws of the 
United States or a neglect to perform any duty imposed by the laws of the 
State of Tennessee or otherwise upon these defendants as returning officer 
and judges of the said election. 

4. Because the matters and things contained in the second count of said 
indictment, in manner and form as the same are therein stated and set 
forth, do not allege the refusal to perform any duty imposed by the laws 
of the State of Tennessee or otherwise upon these defendants as judges and 
returning officer of the said election. 

5. Because the matters and things contained in the third count of said 

indictment, in manner and form as the same are therein stated and 
17 set forth, do not allege the violation of any duty imposed by the 

laws of the State of Tennessee or otherwise upon these defendants 
as returning officer and judges of the said election. 

6. Because neither the laws of the State of Tennessee nor the laws of 
the United States made it the duty of these defendants, as returning officer 
and judges of the said election, ‘‘ when the same was finished and after the 
polls were closed,” to open the ballot-box then und there used at the said 
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election “ at the said place of holding the same and at the place where the 
ballots were cast at said election,” in manner and form as such duty is 
stated and set forth in each of said three counts of said indictment. 

7. Because a removal of the ballot-box used at said election “ from the 
place where said election was held, and before the counting of the votes 
cast at said election,” as alleged against these defendants in the second 
count of said indictment, was not in law a refusal by by these defendants, as 
such returning officer and judges, to perform any duty imposed upon them 
by the laws of the State of Tennessee or of the United States or other- 
wise, in manner and form as such duty is stated and set forth in said second 
count of the said indictment. 

8. Because the removing by these defendants, as alleged in the 
18 third count of the said indictment, of the ballot-box “ from the 

place where said election was held and before the counting of the 
votes cast at said election, the same being the duly designated place of 
holding said election,” was in violation of no duty imposed by the laws of 
the State of Tennessee or of the United States or otherwise upon these 
defendants, as such returning officer and judges, as such duty is stated and 
set forth in the said third count of said indictment. 

9. Because there is no allegation in any of the first three counts of said 
ind* tment of an intent on the part of these defendants, or any or either of 
them, to affect the said elections or the result thereof. 

10. Because, as the duty stated and set forth in each of the first three 
counts of sdid indictment was not imposed by any law of the State of Ten- 
nessee or of the United States or otherwise upon the defendants as such 
judges and returning officer, the matters and things in said three counts in 
manner and form as therein contained do not constitute offenses against 
the provisions of section 5515 of the Revised Statutes of the United States, 
nor of any law of the United States, there being in no one of said counts 

any allegation of an intent on the part of these defendants to affect 
19 the said election or the result thereof. 

And these matters and things the said defendants are ready to 
verify. Wherefore for want of a sufficient indictment in this behalf the 
said Clark Brewer, Ben Featherston, and James Badinelli pray judgment 
and that by the court here they may be dismissed and discharged from the 
said premises in the first three counts of the said indictment specified. 

TuRLEY & WRIGHT, 
GANTT & PATTERSON, 
BEARD & CLAPP, 
TAYLOR & CARROLL, 
Attorneys for defendants. 


Circuit court of the United States, western district of Tennessee. 


THe UNITrepD STATES 
v8. No. 1793. 
CLARK BREWER ET AL. 


Joinder in Demurrer. Filed December 4, 1889. 


And now comes S. W. Hawkins, district attorney, on behalf of the United 
States and says that the first three counts of said indictment and the matters 
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and things therein contained in manner and form as the same are therein 
stated and set forth are sufficient in law to compel the said defend- 
20 ants, Clark Brewer, Ben Featherston, and James Badinelli, to answer 
the same; and the said district attorney is ready to verify and 
prove the same as the court here shall direct and award. 
S. W. HAWKINS, 
lnited States Attorney for said District. 


2] United States of America, western division of the western district 


of Tennessee. 


In the circuit court of the United States, within and for the western 
division of the western district of Tennessee, in the sixth judicial cireuit 
thereof, 

Proceedings had in said court at a regular term thereof, begun and held 
for its November term, A. 1). LSS, at the lL nited States court-house, in 
the city of Memphis, in said district, on, to wit, the fourth day of Decem- 
ber, A. D. 1889, in the following cause, to wit - 

No. 1793. The United States, plaintiff, vs. Clark Brewer et al., defend- 
ant. 

This dav came again the district attorney on behalf of the United States 
and the said detendants, Clark Brewer, Ben. Featherston, and James Bod- 
inelli, in their own proper persons, accompanied by their attorneys, when 
this case came on to be heard, and was argued by counsel before the Hon. 
Howell E. Jackson, cireuit judge, and the Hon. E. 8. Hammond, district 


judge presiding, upon the demurrer this day filed herein to the first three 


counts of the indictment in this case (a nolle prosequi having been hereto- 
fore entered herein as to the fourth COUT of said indictment land upon 

22 argument, the said judges, being divided in opinion on the points 
made by and the questions revised in the said demurrer, hereby 

direct the said points and questions to be certified to the Supreme Court of 

the United States for its decision thereon, and the same is accordingly 

hereby ordered by the court. 

9° Certificate of division— Filed February 17. 1890, 


ait) 


Circuit court of the United States, western district of ‘Tennessee. 


THe UNITED STATES eo 
: | No. Upon indiet- 
ee mn gee ment in foregoing 
CLARK BREWER, BEN. FEATHERSTON, JAMES | , — 
> . . recora, 
Badinelli. | 


At a circuit court of the United States begun and held in the city of 
Memphis, Tennessee, within and for the western division of the western 
district of Tennessee, fur its Nevember term, A. D. 1889, the above-en- 
titled criminal case was pending for trial, the indictment in which case is as 
set forth in pages 1, 2, 3, and 4 of this transcript of the record. 

To the fourth count of which said indictment the district attorney of the 
United States for said district entered a nolle prosequi of record as set out 
on page 14 of this transcript. 
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And thereafter, on said December 4, A. D. 1889, the said de- 
24 fendants filed in said case a demurrer to the first three counts of 
the said indictment, the same being as appears on pages 15, 16, 17, 

18, and 19 of this transcript. 

Whereupon on said fourth day of December, A. D. 1889, the said dis- 
trict attorney, on behalf of the United States, filed in said cause his joinder 
in the said demurrer, the same being set forth on pages 19 and 20 of this 
transcript. 

And thereafter, on said fourth day of December, A. D. 1889, came again 
the district attorney, on behalf of the United States, and the said defend- 
ants, Clark Brewer, Ben. Featherston, and James Badinelli, in their own 
proper persons, accompanied by their attorneys, when this case came on to 
be heard before the said court and was argued by counsel upon the said 
demurrer before the Hon. Howell E. Jackson, circuit judge, and the Hon. 
E. 5S. Hammond, district judge, sitting together in the said court. And 
upon the argument of the said demurrer the following questions of law 
occurred, to wit: 

1. Whether the said demurrer, so filed, to the first three counts of the 
indictment aforesaid ought to be sustained. 

2. Whether the matters and things alleged and set forthin the first 
25 three counts of said indictment constitute an offence or offences under 
section 5515 of the Revised Statutes of the United States or under 

any other law or statute of the United States. 

3. Whether the laws of the State of Tennessee imposed upon said de- 
fendants as such returning officer and judges of election at the said election 


the duty, when the election was finished and after the polls were closed, of 


opening the ballot-box used at the said election at the place of holding the 
same, to wit, at the place where the ballots at said election were cast. 

4. Whether, under the laws of the State of Tennessee, it was a violation 
of duty imposed upon the defendants as such judges and officer of election 
at the said election for said defendants, when the said election was finished 
and after the polls were closed, to remove the ballot-box used at said elee- 
tion from the place where the same was held and where the ballots were 
cast at said election to anuther place for the purpose of opening the each 
ballot-box and reading aloud the names of the persons appearing on each 
ballot, as contemplated by section 1068 of the Code of Tennessee (Milliken 
& Vertrus edition). 

5. Whether it was the duty, under the laws of the State of Ten- 

26 nessee, of the said defendants, as judges and officers of the said elec- 

tion, after the same was finished and after the polls at said election 

were closed, to open the ballot-box used at said election, to wit, at the south- 

east corner of (;ayoso and Second streets, in Memphis, ‘Tennessee, the same 

being the duly desiynated place of holding said election, and the place where 

said election was held, and to there read aloud the names of the persons 

appearing on each ballot cast at said election, as contemplated by said sec- 
tion 1068 of the Code of Tennessee. 

6. Whether it was a violation of duty imposed by the laws of the State 
of Tennessee upon the defendants as judges and officer of said election, when 
the same was finished and after the polls at said election were closed and 
before the counting of the votes cast at said election, to remove the said 
ballot-box from the southeast corner of Gayoso and Second streets, in Mem- 
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phis, Tennessee, that being the designated place of holding said election and 
the place where the same was held, for the purpose of opening the said 
ballot-box and reading aloud the names of the persons appearing on each 
ballot cast at said election, as contemplated by said section 1068 of the 
Code of Tennessee. 
27 7. Whether it was a neglect or refusal of duty imposed by the 
laws of the State of Tennessee upon the defendants, as judges and 
officer of the said election, when the same was finished and after the polls 
at said election were closed and before the counting of the votes cast at said 
election, to fail to open the ballot-box used at said election at the southeast 
corner of Gayoso and Second streets, in Memphis, Tennessee, that being the 
duly designated place of holding said election, and the place where the same 
was held, and to there read aloud the names of the persons appearing on 
each ballot cast at said election, as contemplated by said section 1068 of 
said Code of Tennessee. 

8. Whether the first three counts of said indictment, or any of them, 
are bad because no one of the said counts contains an allegation that the 
matters and things therein respectively charged and set forth against said 
defendants as judges and officer of the election aforesaid were so done by 
them with intent to affect the said election and the result thereof. 

On which said questions and on each and every of them the judges 
aforesaid were opposed. 

Whereupon, on request of said defendants by their counsel that the said 

questions on which the foregoing disagreements occurred may, 
28 during the said term of court, be stated under the direction of the 
said judges, and certified under the seal of said circuit court to the 
Supreme Court of the United States to be finally decided, it is ordered 
that the foregoing abstract of the pleadings, orders, demurrer, joinder in 
demurrer, and statement of the points on which the said disagreement has 
happened, which is made under the direction of the said judges, be certi- 
fied according to the request of the said defendants by their counsel and in 
pursuance of the statute in such case made and provided. 
HowEL. E. JACKSON, 
Circuit Judge. 
Kk. S. HAMMOND, 
District Judge. 


. 


29 The United States of America, sixth judicial circuit, western dis- 
trict of ‘Tennessee. 


I, John B. Clough, clerk of the cireuit court of the United States for 
the western division of the said western district of Tennessee, do hereby 
certify that the papers hereto attached are a full, true, perfect, and correct 
copy of the entire record and proceedings, as well! as of the certificate of 
division in said court, as the same now appear of record and upon the files 
in my office in the following cause, to wit: No. 1793, The United States 
vs. Clark Brewer, Ben. Featherston, James Bodinelli. 


In testimony whereof I have hereunto set my name and affixed the seal 
of said court, at office in the city of Memphis, Tennessee, this 26th day of 
March, A. D. 1890, and of the Pen of the United States the 
114th year. 

[SEAL. | Joun B. Cioven, Clerk. 

, BD. CG. 


14 THE UNITED STATES VS. CLARK BREWER ET AL. 
d0 (Indorsed :) No. 1793. Circuit court of the United States, west- 

ern district of Tennessee. The United States vs. Clark brewer, 
Ben. Featherston, James Bodinelli. 
The United States. plaintiff, vs. 
Clark Brewer, Ben. Featherston, and James Bodinelli. W. Tennessee. 
C.C. U.S. Filed May 27,1890. Supreme Court, U.S.  Clerk’s office. 


Received May 27, 1890. 


(Indorsement on cover:) No. 1178. 
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‘jn the Supreme Court ot the aluited Stai 


OcToBER TERM, 1890. 


THE UNITED STATES, 

DS, 
) 
; 


CLARK BREWER. BEN FEATHER- 
stone, and James Bodinelli. 


ON A CERTIFICATE OF DIVISION BY THE JUDGES OF 
THE CIRCUIT COURT FOR THE WESTERN DISTRICT 
OF TENNESSEE, 


BRIEF FOR THE UNITED STATES. 


on the Supreme Court of the United States, 


OcroBER TERM, 1890. 


THe Unitrep STATES } 
vs ( N 
- I ‘ 8. 
CLARK BREWER, BEN FEATHER- o. 117 
stone, and James Bodinelli. 


ON A CERTIFICATE OF DIVISION BY THE JUDGES OF 
THE CIRCUIT COURT FOR THE WESTERN DISTRICT 
OF TENNESSEE. 


The defendants, Brewer and Featherstone, were judges, 
and Bodinelli was the returning officer, at the election in 
the Third ward of Memphis, on the 6th day of November, 
1888, the same being a Congressional election. 

An indictment was found in the circuit court against 
these three men, saicl indictment being in three counts, 
the counts differing in this: The first charged the defend- 
ants with neglecting a duty alleged to have been pre- 
scribed by statute ; the second charged that they refused to 
perform the duty ; and the third that they violated a duty 
imposed upon them by law. The duty referred to, and 
under which it is claimed these officers rested, was that 

17580 1 | 
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they were required, at the close of the polls on elec- 
tion day, at the place where the election was he'd, to open 
the box and proceed to count the votes. 

The indictment originally consisted of four counts, the 
the last of which was, however, nol/ied. The defendants 
demurred to each of the other three counts, the demurrer 
being found upon page 9 of the printed transcript. There 
was a joinder in demurrer by the Government. Substan- 
tially two questions were presented upon this demurrer : 
First, whether under the statutes of the State of Tennessee 
and of the United States it was the duty of the defend- 
ants at the closing of the polle to proceed then and there 
to count and make a return of the votes; second, whether 
it was necessary that an unlawful intent should be specifi- 
cally averred in the indictment. 


ASSIGNMENT OF ERROR. 


The Government here assigns as error that the judges 
of the circuit court erred in not overruling the demurrer 
to each count of the indictment. 


ARGUMENT, 


Several sections of the statutes of Tennessee (Milliken 
& Vertress edition), bearing upon this question, read as 
follows ° 


Sec. 1067. The officer or person and judges ap- 
pointed to hold an election shall not proceed to or 
commence counting out the votes given in the elec- 
tion until the polls shall have been closed. 

Sec. 1068. When the election is finished, the re- 
turning officer and judges shall, in the presence of 
such of the electors as may choose to attend, open 
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the box and read aloud the names of the persons 
which shall appear in each ballot ; and the clerks, at 
the same time, shall number the ballots, each clerk 
separately. 

Sec. 1070. The inspectors have authority to main- 
tain regularity and order in the balloting ; to keep 
access to the polls free and unobstructed ; to prevent 
all disorderly and riotous conduct during the election, 
and during the counting of the votes after the polls 
are closed ; and for this purpose they are vested with 
all the powers of a peace officer. 

Sec. 1041. The place of holding elections shall be 
in each civil district, at some convenient locality, to 
be designated by the county court at least six months 
before the election, and entered of record. 


Sections 1049 and 1050 provide for filling the place of 


any officer failing to be present on the morning of election 
at the place of election. 


Section 1051 preseribes the oath to be taken by the 


judges of election, said oath containing the following pro- 
vision : 


That you will not suffer the ballot-box to be out 
of the presence or sight of at least two of your num- 
ber until every vote is counted out. 


Section 1031 provides, in case of special elections, for 


a special notice of the times, places, and purposes of such 
elections. 


The title of Article VII is “ Proceedings at the polls.” 
This title includes sections 1067, 1068, and 1070, 
The constitution of Tennessee, Article IV, section 3, 


reads as follows: 


Electors shall, in all cases except treason, felony, 
or breach of the peace, be privileged from arrest or 
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summons during their attendance at elections, and 

in going to and returning from them. 
It seems to me that these provisions leave no room for 
doubt, that it was the legislative intention that, upon the 
closing of the polls, the election board should, then and 


there, proceed to count and make a return of the votes. 


I. 


In the first place, section 1041 requires that six months 
in advance the place shall be designated, and a record of 
such designation made, and that it shall be a convenient 
place. Convenient for what? Evidently convenient for 
the election board LO do their work, and convenient for 
the electors to cast their votes, and observe the manner of 
such work. The fact that in 1067 the judges are for- 
bidden to commence counting before the closing of the 
polls, in connection with the fact that they are commanded 
when the election is finished to commence such count, 
raises an implication that the count is to be at the place of 
the election. But section 1068 seems to make the matter 
clear. 

When the election is finished the returning officer 
and judges shall, in the presence of such of the electors 
as may choose lo att nd. open the box and read aloud 
the names of the persons which shall appear in each 
ballot, and the clerks at the same time shall number 
the ballots, each clerk separately. 

Of what use would be the provision that this should be 
done in the presence of such electors as might choose to 
attend if the law did not require this to be done at a place 
of which the electors micht be advised, if the election 


board is not required by law to count at the place of elec- 
tion, then they might take the ballot box, go into a secret 
place, go out of the election precinct, go out of the county 
or out of the State, for the purpose of making the count. 
How utterly inconsistent would be such a proceeding with 
the legislative intent as expressed in section 1070, wherein 
it is said, “ The inspectors have authority to maintain reg- 
ularity and order in the balloting ; to keep access to the 
polls free and unobstructed ; to prevent all disorderly and: 
riotous conduct during the election and during the count- 
ing of the votes after the polls are closed. and for this pur- 
pose they are vested with all the powers of a peace officer.”’ 
Where and for how long are they vested with this power 
of peace otheers ? May they go into any county of the 
State and carry their police powers with them? Or are 
thev contined in the exercise of these powers to the im- 
mediate proximity of the polls or place where the election 
is held or place where the count is going on ? 

The same idea is strongly reéntoreed by reference to 
the constitutional privilege of electors. Is it doubted that 
electors in attendance and watching the count, as pre- 
scribed in section 1068, would be entitled to the privilege 
from arrest, as prescribed in Article LV, section 3, of the 
Constitution ? Would not such electors be, in the lan- 
guage of that section, “in attendance at elections,” or 
would it be claimed that electors, chasing an election be ard 
around all over the county or State, would be in attend- 
ance upon such elections? The same sort of reasoning 
upon which it is claimed that this count need not be had 
at the place of election would excuse the board from mak- 
ing the count immediately after the closing of the polls ; 
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would authorize them to adjourn for one, two, or three 
days, or even a longer time. Unless the count isto be 
then and there, no provision is made for notice to the elect- 
ors of time or place so as to enable them to be present to wit- 
ness the count. Unless the statute as enacted requires the 
count to be then and there, the election board would vio- 
late no law should they assemble secretly aud make the 
count at any place and at any time prior to the Monday 
following the election, being the day prescribed for the 
general canvass for the county. Such a construction is 
wholly at variance with the provisions in section 1068, 
“that the count shall be in the presence of such of the 
electors as may choose to attend,” as it is also inconsistent 
with the provision of section 1070, giving to the election 
officers police powers. 

It is worthy of remark that it has been decided, and it 
is believed rightly decided, that excluding an elector from 
the count at any other place than the polling place is no 
crime (U. S. vs. Bachnelli, 37 Fed. Rep., 138). This 
being so, by going to an unauthorized place the election 
board can nullify the law requiring an open public count 
and commit frauds in secret ad libitum. The above-cited 
decision on an indictment of the same parties now before the 
court furnishes a very practical illustration of the results 
of their contention. 

But we are not left entirely to the statutes of Ten- 
nessee. The statutes of the United States assist in arriv- 
ing at a proper construction and understanding of the 
State statutes. And the statutes of the United States 
show plainly that the legislation of Congress was based 
upon the idea that the count follows immediately the 
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close of the polls and at the same place. Section 2017, 
Revised Statutes of the United States, authorizes and re- 
quires supervisors of elections— 


To attend at all times and places for holding elec- 
tions of Representatives or Delegates in Congress, 
and for counting the votes cast at such election * * *; 
to be and remain where the ballot boxes are kept at 
all times after the polls are open until every vote 
east at such time and place has been counted, the 
canvass of all the votes polled has been wholly com- 
pleted, and the proper and requisite certificates or 
returns made, 

Section 2018 requires the supervisors— 


To personally scrutinize, count, and canvass each 
ballot in their election district or voting precinct 
cast, etc, 

Section 2019 reads as follows: 


The better to enable the supervisors ot election to 
discharge their duties, they are authorized and 
directed, in their respective election districts or vot- 
ing precincts, on the day of registration, on the day 
when registered voters may be marked to be chal- 
lenged, and on the day of election, to take, occupy, 
and remain in such position, from time to time, 
whether before or hehind the ballot boxes, as will, in 
their judgment, best enable them to see each person 
offering himself for registration or offering to vote, 
and as will best conduce to their scrutinizing the 
manner in which the registration or voting is being 
conducted ; and at the closing of the pulls for the 
reception of votes they are required to place them- 
selves in such position in relation to the ballot boxes 
for the purpose of engaging in the work of canvassing 
the ballots as will enable them to fully perform the 


8 


duties in respect to such canvass provided herein, and 
shall there remain until every duty in respect to 
such canvass, certificates, returns, and statements has 
been wholly completed. 

Whether there were United States supervisors at the 
election under consideration the indictment does not show. 
As matter of law there might have been, as is plainly 
shown by section 2029. 

Now, in view of the provision of section 2019, requir- 
ing the supervisors to take such position with reference to 
the ballot boxes during the election as will enable them 
to supervise the entire proceedings, and the further re- 
quirement that they remain in such position until the 
count is completed, it is certainly little better than absurd 
to say that the election board provided for under the State 
law may carry off these ballot boxes and make the count 
and return at some place other than that where the elec- 
tion has been held and of which notice has been viven. 

So sections 2021 and 2022 authorize and require the 
special deputy marshals to keep order, assist the supervi- 
sors in the discharge of their duties, and make arrests 
either before or after registration or voting, but nowhere 
except at the place of registration or voting. 

U pon an examination, therefore, of the statutes of Ten- 
nessee, as well as of the United States, it seems to be too 
plain for argument that these election officers were required, 
as alleged in the indictment, then and there to open the 
ballot-box and read the names aloud in the presence of 
such electors as chose to attend. 

But it is said that the statutes of Tennessee do not In 
express terms require the count by the election board to 
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be made at the same place where the election is held ; that 
this being a penal statute, it is to be construed strictly, and 
that, therefore, it will be held that the duty to make the 
count at that place is not imposed by the statute. The 
statute does not in terms forbid a change of the polling 
place during the election. Might such change, therefore, 
be lawfully made? The truth is, the words “ holding 
elections,” in section 741, according to the general un- 
derstanding and universal practice, include the counting 
as well as the casting and receiving votes. 

Perhaps, however, the best answer to be made to that 
argument is found in the language of Mr. Justice Harlan 
in his opinion Jn re Coy, published asa note to the prin- 
cipal case of the same name in 127 U.S., at page 739. In 
that case the statutes of Indiana required that when the 
count was completed the inspector, or one of the judges, 
should take one copy of the returns and present the same on 
the following Thursday to the board OL Canvassers for the 
county. The charge was that Coy, with others, had con- 
spired to induce one of these judges to deliver his copy of 
the returns to athird party between Tuesday and Thurs- 
day. The objection was made there, as here, that the 
statute did not in express terms require the inspector or 
judge to keep those papers in his actual custody during 
this intervening period, and that, therefore, his delivery 
of them to a third person was not a violation of a duty im- 
posed by the statute. Judge Harlan says: 

It will be observed that the local statute does not, 
in express terms, require the inspector to keep those 
papers in his actual manual custody during the 
whole period intervening after they are ‘ deposited ’ 
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with him, and before he returns them to the board 
of canvassers. It is therefore contended that the 
surrender of them to Perkins was not a violation of 
any duty imposed upon the inspector and could not 
be deemed a crime unless done with the intent to -af- 
fect in some way the result of the election for Repre- 
sentative in Congress; and that as it is not charged 
in the indictment that the alleged surrender of the 
election papers was with such intent, or that the al- 
leged forgeries and alterations in fact affected the re- 
sult of the election for Representative in Congress, it 
does not appear that any offense against the United 
States was committed. 

In support of these positions, counsel for the pris- 
oner invoke the familiar rule that penal statutes are 
to be construed strictly ; that is, for the benefit of 
him against whom the penalty is inflicted. (Dwar. 
St. 634.) It is doubtful whether that rule has any 
application in the present case; for the statutes of 
Indiana, to which we have referred, merely regulate 
the conduct of general elections in that State and de- 
fine the duties of the officers of such elections. Let 
it, however, be conceded, for the purposes of this 
ease, that, in determining whether the prisoner has 
committed a crime, the statutes of Indiana and the 
statutes of the United States relating to the election 
of Representatives in Congress, taken as a whole, 
should be interpreted as penal statutes strictly, and 
not as remedial enactmeuts, to be liberally construed 
in order to suppress the frauds and public wrongs 
against which they are directed. (Taylor v. United 
States, 3. How., 197, 210; United States v. Hart- 
well 6 Wall., 385). 

Still the inquiry remains as to the intent with 
which the legislative department enacted these laws. 
In giving effect to the rule that penal statutes 
must be strictly construed, the court must not disre- 
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gard the kindred rule that the intention of the law 
maker, to be gathered from the words employed, 
governs in the construction ofall statutes. It was said 
by the Supreme Court of the United States, speaking 
by Chief-Justice Marshall in United States v. Wilt- 
berger (5 Wheat., 76, 95), that “‘ though penal laws are 
to be construed strictly, they are not to be construed 
si) strictly as to defeat the obvious intention of the 
legislature. The maxim is not to be so applied as to 
narrow the words of the statute to the exclusion of 
eases which those words, in their ordinary accepta- 
tion or in that sense in which the legislature had 
obviously used them, would comprehend.” So, in 
United States v. Morris (14 Pet., 464, 475), Chiet-Jus- 
tice Tanev, speaking for the court, said: “ In ex- 
pounding a penal statute the court certainly will not 
extend it beyond the plain meaning of its words, for 
it has been long and well settled that such statutes 
must be construed strictly. Yet the evident inten- 
tion of the legislature ought not to be deteated by a 
forced and overstrict construction.” (See also Amer- 
ican Fur ¢ ompany V. United States, 2 Pet., 358, 367. 

Giving to the prisoner the full benefit of the rule 
of interpretation invoked in his bebalf—leaning to 
the side of merey where the liberty of the citizen is 
involved—lI entertain no doubt that the.statutes of 
Indiana, fairly construed, impose upon an inspector 
who receives the certificate, tally sheet, and poll list 
of a general election the duty of safely keeping them 
in his own custody until thev are delivered or re- 
turned to the board of canvassers. ‘The requirement 
that they shall be “‘ deposited ” with him, and that 
the board of canvassers of which he is ex officio a 
member shall “canvass and estimate the certificates, 
poll lists, and tally papers returned by each member of 
said board,” is inconsistent with the idea that he may, 
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prior to the assembling of the board of canvassers, 
voluntarily surrender these important papers into the 
hands of others. I say important papers, because, 
upon examining the statutes and the decisions of the 
supreme court of Indiana, it will be found that, al- 


though in contested-election cases the ballots, lists of 


voters, and tally papers sealed up and delivered 
to the county clerk are primary and conclusive evi- 
dence of the result of the election (Reynolds vy. State, 
61 Ind., 392, 422, e¢ seq.), the papers “ deposited ” 
with the inspector constitute the basis upon which 


rests the official declaration in the first instance of 


the result of all elections in the State. (JJoore v 
Kessler, 59 Ind., 152). 

The election of members of the State legislature, 
governor, Representatives in Congress, and electors 
for President and Vice-President all rest upon the 
papers so deposited with inspectors. (Rev. Stat., 
Ind., §§ 4717, 4718, 4721, 4723, 4724, 4726-4729.) 
[t is inconceivable that any inspector could suppose 
it to be consistent with his duty to part with these 
papers in advance of his meeting his colleagues of the 
board of canvassers. They are deposited with him 


as an officer of the law, acting under the sanction of 


an oath. The word “deposited ” implies that the 
depositary must safely keep these papers in his own 
custody until he surrenders them to the board whose 
duty it is to canvass the returns and certify the result 
of the election. While he may not be responsible 
for their absvlute satety in every case, he is under a 
solemn duty to guard them with diligence propor- 
tioned to their value and to the danger that might 
come to the public from their loss or mutilation. 
He holds them in trust for the public, and his duty 
to retain them in his own exclusive custody is quite 
as clearly defined as if the statute had so declared in 
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express words. If he voluntarily parts with them 
before they are returned to the board of canvassers 
they are no longer “ deposited ” with him. Any 
other construction would defeat the obvious intention 
of the legislature and shock the common sense ot 
every one interpreting these statutory provisions in 
the light of the ordinary meaning of the words 
used, 

[t is said that the inspector would not violate his 
duty by depositing these papers after they were re- 
ceived by him in some bank for safekeeping ; con- 
sequently it is contended he need not always have 
them in his actual manual eustody. This might 
depend upon the mode of the deposit. If they were 
placed in a box in the bank vault, and he alone had 
access to that box, they might in such a case be re- 
garded as in his actual custody. Other cases might 
be supposed in which his duty to hold the papers 
might not be violated by the particular mode adopted 
for their preservation. But no case of doubtful 
character is now before us.. The specific charge in 
the indictment is that the inspector unlawfully sur- 
rendered the papers to Perkins, who had no right 
under the law to their custody, and that he was in- 
duced to do sO by Coy in one cuse, and in the other 
case by Coy and his confederates.” 

The attempt in that case, as in this, was to defend upon 
the ground so often asserted, and as often refuted by the 
courts, that an implied power is no power, and an im- 
plied duty is no duty. This method of construing the 
Constitution of the United States has been frequently at- 
tempted, but has found little encouragement in this court. 
lu ke parte Yarbrough (110 U.S. R., 651) it was 


claimed that Congress had no power to pass sections 5508 
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5520 of the Revised Statutes, protecting the right of 


suffrage. This court says: 


If this Government is anything more than a mere 
aggregation of delegated agents of other States and 
governments, each of which is superior to the General 
Government, it must have the power to protect the 
elections on which its existence depends from vio- 
lence and corruption. 

If it has not this power, it is left helpless before 
the two great natural and historical enemies of all 
republics, open violence and insidious corruption. 

The proposition that it has no such power is sup- 
ported by the old argument often heard, often re- 
peated, and i in this court never assented to, that when 
a question of the power of Congress arises the advo- 
ate of the power must be able to place his finger on 
words which expressly grant it. The brief of coun- 
sel before us, though directed to the authority of that 
body to pass criminal laws, uses the same language. 
Because there is no express power to provide for pre- 
venting vivlence exercised on the voter as a means of 
controlling his vote, no such law can be enacted. It 
destroys at one blow, in construing the Constitution 
of the United States, the doctrine universally applied 
to all instruments of writing, that what is implied is 
as much a part of the instrument as what is expressed. 
This principle, in its application to the Constitution 
of the United States, more than to almost any other 
writing, is a necessity, by reason of the inherent ina- 
bility to put into words all derivative powers, a 
difficulty which the instrument itself recognizes by 
conferring on Congress the authority to pass all laws 
necessary and proper to carry into execution the 
powers expressly granted and all other powers vested 
in the Government or any branch of it by the Con- 
stitution, Article I, section 8, clause 18. 
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We know of no express authority to pass laws to 
punish theft or burglary of the Treasury of the United 
States. Is there, therefore, no power in the Congress 
to protect the Treasury by punishing such theft and 
burglary ? 

Are the mails of the United States and the money 
carried in them to be left to the mercy of robbers 
and of thieves who may handle the mail because the 
Constitution contains no express words of power in 
Congress to enact laws for the punishment of those 
offences? The principle, if sound, would abolish the 
entire criminal jurisdiction of the courts of the United 
States and the laws which confer that jurisdiction. 

The contention here, as in that case, in the language of 
that opinion destroys at one blow the doctrine universally 
applied to all instruments of writing, that what is implied 
is as much a part of the instrument as what is expressed. 

The opinion of this court in re Coy (supra) is not less 
directly in point than is the opinion of Mr. Justice Har- 
lan; for Mr. Justice Miller, speaking for the court, says, 
on page 748, that it was the duty of these inspectors to 
take the certified lists of the voters with the returns of the 
judges, and safely keep them until they delivered them to 
the county clerk or to the board of cavassers, ete. And, 
again— 

It is an omission of this duty which was imposed 
upon these inspectors by the law of Indiana, of safely 
keeping these papers confided to their care, that con- 
stitutes the foundation of this proceeding. 

I submit that the duty of the inspector or the judge in 
the Coy case, to keep in his custody and to preserve intact 
the returns committed to his care, is not more clearly im- 
plied in the language of the statute than is the duty of 
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the returning officer and judges under the Tennessee 
statutes, “when the election is finished to proceed ” then 
and there, “in the presence of such electors ‘as choose to 
attend, to open tie box and read aloud the names of the 
persons which shall appear tn each ballot.” 

As Mr. Justice Harlan says, it is very doubtful whether 
the rule that penal statutes are to be construed strictly has 
any application to this case. The statute of Tennessee, 
under consideration, is not a penal statute. The sections 
under consideration impose no penalties. It is a statute 
regulating the method of conducting elections. Itis much 
more akin toa remedial than toa penal enactment. The 
statute of ‘Tennessee simply defines the duties of these offi- 
cers. It is no more a penal statute than if there were no 
provision of law under which a violation of these duties 
could be punished. Congress or a State legislature may 


enact a law defining any kind of property ; for instance, 
promissory notes, or bank notes, bills of exchange, or Gov- 
ernment notes, and by separate statutes it may be made a 
crime to forge, counterfeit, or steal any of these several 
kinds of property. The latter statute would be penal, but 
the statute defining the different kinds of property would 
be in no sense penal. So statutes prescribing the duties 
of any public officers are not penal, nor are they made 
penal by reason of the fact that other statutes are enacted 
making a violation of those duties criminal. Applying 
this principle to the case at bar, itseems to be relieved of 
all difheulty. All that is necessary is to give to. this 
Tennessee statute its natural, obvious, common meaning, 
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what would be understood by any person of ordinary in- 
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telligence, and the duty of these officers, as we contend for 
it, was plain. Of course the question whether the count- 
ing of the votes at any other place would invalidate the 
election is not involved. The officers may be liable to 
punishment and be punished for their violations of the 
law, and yet the election be valid. (MeCrary, sec. 128.) 


The other objection made to this indictment is that 
neither count charges specific criminal intent. ‘To that 
the answer is the offense is statutory, and the specific in- 
tent is no part of the offense as defined by the statute. 
This question was directly considered and adjudged by 
Mr. Justice Harlan Jn re Coy, heretofore referred to, and 
his observations on this point are found in 127 U.S. R., on 
page 736. The same question, arising in the same State, 
was directly adjudged in the same way, under the same 
statute, by Judge Hammond, in United States against 
Jackson (25 Fed. Rep., p. 548). So in the United States 
against Byaud (16 Fed. Rep., p. 376), in which the hear- 
ing was had before Judges Wallace, Benedict, and Brown, 
who all concurred in the opinion, it is adjudged that in 
case of a statutory offense, in whose definition no reference, 
is made either to knowledge or intent, it is necessary to 
allege or prove neither knowledge nor intent. In support 
of this last-cited decision very numerous cases, both in the 
English and in our State courts, are adduced in the opinion. 
An examination of section 5515, upon which the indict- 
ment under consideration rests, makes it entirely clear that 
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the offense here sought to be punished was one in which 
intent was no necessary ingredient. That section reads 
as follows: 

Every officer of an election at which any Repre- 
sentative or Delegate in Congress is voted for, whether 
such officer of election be appointed or created by or 
under any law or authority of the United States, or 
by or under any State, Territorial, district, or muni- 
cipal law or authority, who neglects or refuses to per- 
form any duty in regard to such election required of 
him by any law of the United States or of any State 
or Territory thereof, or who violates any duty so im- 
posed, or who knowingly does any act thereby un- 
authorized with intent to affect any such election or 
the result thereof; or who fraudulently makes any 
false certificate of the result of such election in re- 
gard to such Representative or Delegate, or who 
withholds, conceals, or destroys any certificate of 
record so required by law, respecting the election of 
any such Representative or Delegate; or who neg- 
lects or refuses to make and return such certificate as 
required by law ; or who aids, counsels, procures, or 
advises any voter, person, or officer to do any act by 
this or any of the preceding séctions made a crime, 
or to omit to do any duty the omission of which is 
by this or any of such sections made a crime, or at- 
tempts todo so, shall be punished as prescribed in 
section fifty-five hundred and (ten) (eleven). 

This section consists of eight clauses, each independent 
of the other, and each designating a complete offense. Of 
these clauses in the third only knowledge or intent is made 
a part of the crime. As to the third clause, the reason for 
making knowledge or intent a part of the crime seems to 
be that it is so general, being directed against acts not un- 
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lawful but simply unauthorized, that the knowledge orjin- 
tent seems to be necessary. As to the other clauses, there 
is ne more reason for applying the requirement of intent to 
those which precede than to those which follow the third. 
The accusation here is that these election officers come 
within the language of the second clause ; that is, that each 
of them was an officer “ who violates any duty imposed.” 


The statute of the State prescribed the duty, the statute of 


the United States prescribed the punishment for a violation 
of that duty, and this it does without reference to the in- 
tent. It is sufficient for the officers that the law imposes 
upon them an obligation to do certain acts and menaces 
them with a penalty for failure to do those acts. If the 
word “intent” were left out of the third clause a very 
different question would be presented. To punish a man 
for doing an act unauthorized by a statute, without coup- 
ling with it an averment of specific evil intent is one thing, 
but to punish him for failing to do what the law specifie- 
ally commands is no hardship, as we have seen, and so it 
has been repeatedly adjudged. 


In conclusion, it seems to me no laws demand a more 


rigid enforcement than those relating to the conduct of 


elections. It is a most lamentable fact, vet a fact, that 
upon this subject our people, especially the part of them 
having much to do with elections, are more demoralized 
than upon any other matter, either of law or morals. 
Men of the highest standing sucially and in a business way 
not only wink at but encourage, defend, and even actually 
assist inthe perpetration of the vilest erimes with refer- 


ence to elections. Men who could be trusted implicitly 
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with any amount of money do not hesitate to steal ballots 
and even whole ballot boxes. Men who would shrink at 
the thought of forging an ordinary commercial instrument 
aid and abet the forging of election returns. Men who 
would resent with indignation a suggestion of an attempt 
at bribery in other matters do not hesitate to buy votes, 
to bribe election officers, and in every way to try by 
fraudulent and even violent means to defeat an honest ex- 
pression of the popular will. 

Usually those who are the most deeply implicated in 
a criminal way in such transactions have no interest or 
motive except political sentiment instigating their actien. 
Generally they expect and get no offices ; those who do 
get the benefit of such misdeeds keep out of reach of 
the law ; and it is a disgraceful fact that public men and 
public journals rarely denounce such crimes except when 
committed in the opposite party. The truth is our people 
to-day are more crazy upon the subject of politics, and are 
more ready to perpetrate crimes in the interest of their 
party than were our ancestors, a few centuries ago, in the 
interest of what they supposed to be their religion ; with 
this difference, that in view of the light all around us in 
the 19th century, we have vastly less excuse for the crimes 
we commit in the name of party than our ancestors had 
for those they committed in the name of the Church. 

In view of this state of things, whenever any man, 
having a plain duty prescribed by law, with reference to 
the expression of the popular will, deliberately violates 
that duty, it seems to me the courts should so deal with 
him as that neither he nor his neighbors will soon repeat 
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the offense. By this it is not meant that the law shall be 
strained against any such offender, but it is meant that a 
plain, common sense construction ought to be put upon 
the law, and that it ought to be enforced accordingly. 
W. H. H. Mixer, 
Attorney-General. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THe Unirep Srates, /laintiff, 
US. 
CLARK BREWER, BEN FEATHERSTONE AND JAMES BARDINELLI, 
Defendants, 


On a Certificate of Division in Opinion between the Judges 
of the Circuit Court of the United States for the 
Western Division of the Western 


District of Tennessee. 


I. 
STATEMENT OF THE CASE. 


On the 29th of May, 1889, the defendants, Clark Brewer, 
-Ben Featherstone and James Bardinelli, were indicted in the Cir- 
cuit Court of the United States for the Western District of Ten- 
nessee, at Memphis, for unlawfully neglecting to perform their 


duties in regard to an election, of which the two first were judges 


and the last named the returning officer, held on the 6th day of 
November, 1888, in the City of Memphis, Shelby County, Ten- 
nessee, for a Representative in Congress of the United States, for 
the Tenth Congressional District of that State. 


There are three counts in the indictment. The first charges 
the defendants with an unlawful neglect to perform their duty as 
judges and officers of the election, as required by the laws of the 
State of Tennessee; the second, with unlawfully refusing to per- 
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form their duties in regard to the said election as required of them; 
and the third, with unlawfully violating the duty imposed upon them 
in regard to the election. 


A demurrer was filed to the indictment on the 4th of Decem- 
ber, 1889, and after argument before the Hong Howell E. Jackson, 
Circuit Judge, and E. S. Hammond, District Judge, the judges 
being divided in opinion on the points raised by the demurrer, 
directed the said points in question to be certified to this court for 


its decision thereon. 


The indictment is framed under Section 5515 of the Revised 
Statutes of the United States. The specific act of omission charged 
as constituting a crime within that statute, is a failing of the first 
two named defendants as judges, and the last named as the return- 
ing Officer holding the election, when it was finished, after the polls 
were closed, then and there, at the southeast corner of Gayoso and 
Second streets, Memphis, that being the polling place of the Fourth 
Ward of Memphis, to open the ballot box, and there in the pres- 
ence of such electors as chose to attend, to count the votes by 
reading aloud the names of the persons whose names appear in 
each ballot. 


II. 


The questions certified involve the point whether or not the 
election officers are required by the laws of the State of Tennessee to 
count the ballots at the exact spot where the election is held. That 
they are, is the contention of the government, and was the opinion 
of the learned district judge in a former trial of these same defend- 
ants and another; wherein he said that if election officers under- 
took to count the ballots in an unlawful manner against the laws of 
the State, as by removing the ballot box from the place designated 
for holding the election, they were guilty of a crime under the 
above section of the Revised Statutes. 
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II. 


ARGU MENT. 


The object of the Statute under which these defendants are 
indicted was stated in U. S. vs. Jackson, 25 Fed. Rep. 548, and 
restated by Justice Harlan in Re McCoy, 31 Fed. Rep. 794, as 
follows: ‘‘ Congress seeks by this statute to guard the election of 


members of Congress against any possible unfairness, by com- 


pelling, under its pains and penalties, every one concerned in hold- 


ing the election to a strict and scrupulous observance of every 
duty devolved upon him while so engaged. The evil intent con- 
sists in disobedience to the law. The Legislature has the power to 
aljudge, and does adjudge, that the doing of the thing is not for 
the public good, and whether its judgment be wise or unwise, it is 
always binding on the citizens, and the doing of itisacrime. This 
is particularly so with reference to that class of statutes imposirg 
duties on public officials in the exercise of their public functions. 
The command of the legislative will must be obeyed, and disobedi- 


ence is a crime and may be punished as such.” 


To test the sufficiency of this indictment, it is necessary to 
examine the duties imposed upon election officers by the laws of 
Tennessee. 


The indictment presents no crime or offense under them if it 
was a sufficient compliance with the statute, to count the votes in 
the manner they were required by the law to be counted, elsewhere 
than at the very place where the votes were received. 


The duty alleged to have been violated is prescribed by the 
Tennessee Code, Section 861, as follows: ‘‘ When the election is 
finished, the returning officer and judges, in the presence of such 
of the electors as may choose to attend, shall open the box and 
read aloud the names of the persons which shall appear in each 
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ballot, and the clerks at the same time shall number the ballot, 


each clerk separately.” 
Code, Sec. 861, Ch.. 2, Art. vit. 


This section is literally taken from Section 3 of Chapter 9 of 


the Session Acts of 1796. Appendix I. 


Until the passage of the Session Acts of 1821, Chapter 27, 
there was no provision made by law for the designation of places 
of holding elections in the various Civil Districts into which the 


Counties of Tennessee were sub-divided. 


That act provided that ‘‘the places of holding in each Civil 
District be at some convenient locality, to be designated by the 
County Court at least six months before the election, and entered 
of record.” 

Tennessee Code, Sec. 837. 


Afterward Chapter 3 of the Session Acts of 1837 declared the 
courthouse of the county is always a place of voting, although 
other places may be established in the Civil District in which the 
courthouse is situated. 

Code, 838. 


Prior to the passage of the last cited act, the General Assembly 
of Tennessee had provided for laying off the counties of the State 
into Civil Districts, by Chapter 1 of the Session Acts of 1835. The 
4th Section of the Act reads thus: 


‘*The Commissioners aforesaid shall, at the time of laying off 
said Districts, designate a suitable place, as near thé center of each 
District as practicable, for the purpose of holding elections for the 
election of the officers aforesaid, and other county officers, and 
which shall continue to be the place for holding elections in said 
Dis ricts until altered or 1emoved by a majority of the qualified vo- 


ters residing therein.” 
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The places thus provided were known as ‘‘District Election 


Fields.” , 
Caruthers vs. Nicholson. 


At the session of 1841, the General Assembly of the State 
passed on December 29th, Chapter 31, ‘‘an Act to suppress illegal 
voting.” Therein was declared the duty of every officer holding 


an election, and the duty of the judges of every election. The Act 


is printed Appendix No. 2, and need only be referred to for the 


purpose of ascertaining that it neither in express terms nor by im- 


plication, made it the duty of the officers of election to count the 


votgs at the place where the election is held. 


The 2oth Section of the Act reads as follows: ‘That the offi- 
cers and judges appointed to hold any election in this State shall 
not proceed to or commence counting out the votes given in at said 


election, until the polls have been closed.” 


The argument that the defendants violated their duty by not 


counting the votes at the polling place is predicated of the con- 
struction put upon the election laws by Hammond, District Judge, 
in the United States vs. Bardinelli, 37 Fed. Rep. 140. The 
learned Judge said: 


**As was well remarked by one of the learned counsel for the 

; defendants, our election laws constitute as a who'e, a scheme for 

the regulation of the proceeding intended to secure to the people a 

free, fair and honest election, to facilitate the right to vote, and 

preserve the purity of the ballot-box; and they must, in construing 

any part of them, be examined asa whole. As arranged in the 

sections of the Code of 1858, they will be found to be broken up 

somewhat, and disarranged from their original contexts, and, when 
restored, their meaning is often made more clear. They are found . 

, in Chapter 2 of Article vi of that Code pertaining to ‘‘Officers and 
Elections,” the original basis being Chapter 9 of the Acts of 1796, 
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passed at the first session of the General Assembly of the State, 
from which the Section in controversy here was taken. 

Code, 1858, Secs. 812-887. 

Thompson & S. Code, Secs. 812-887. 

Mill. & V. Code, Secs. 1003-1096. 


There cannot be the least doubt upon reading them that the 
intention is to provide for a perfectly open and public counting of 
the vote of each precinct at the place in that precinct where the 
election is held. The County Court is required to designate such 
places for each precinct at least six months before the election, and 
to enter the designations of record. . 

Act 1827, C. 27 Sec. 1. 
Code 1858, Secs. 837-837a. 
Thomp. & S. Code, Sec. 837 et seq. 
Mill. & V. Code, Secs. 1041-1043. 


Then come the provisions for counting the vote and making 
the returns, with which we have to deal here, among the sections 
regulating ‘‘the proceedings after the polls are closed,” which clas- 
sifications, titles and sub-titles are a part of the original Code itself. 
From the whole scheme it is apparent that the counting must take 
place at the polling place, and can be had nowhere else without 
violating the duties imposed by these laws, and ‘‘in the presence 
of such of the electors as may choose to attend.” 

Code, 1858, Art. 7, Secs. 846-863a. 
Id. Art. 8, Secs. 864-871. 

Id. Art. 9, Secs. 872-887. 

Thomp. & S. Code, Secs. 846-887. 
Mill. & V. Code, Secs. 1053-1096. 


It is to be observed that by no Act of the Legislature of Ten- 
nessee or by construction given by its courts from 1796 to the find- 
ing of the indictments against these defendants, has it been de- 
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clared the duty of the officers of election to count the votes ‘‘at the 


place in that precinct where the election is held.” 


From the whole body of the election laws it is apparent that it 
was never contemplated that the counting must take place at the 
polling places. Election fields are designated ; the places of hold- 
ing elections in each Civil District required to be designated; duties 
charged upon the officers and judges of election in plain terms; but 
nowhere is it said that the counting of the votes after the polls are 
closed, shall be at the polls or at any other designated point. The 
Legislature from time to time has endeavored to provide a system 
of election laws to preserve the purity of the election from its in- 
ception to the conclusion, to insure to every voter a free and unob- 
structed right to cast his ballot, and to secure an honest return and 
count of those ballots. The preservation of the poll list and a com- 
parison of the polls after the election is provided for and it is required 
that the sheriff or officer holding the election for Presidential Elec- 
tors and State and County officers and members of Congress, be 
made by the officer holding the election, at the Courthouse of the 
county, on the first Monday after the election. 

Elections for members of Congress in Tennessee are to be held 
at the different places in the cities and counties provided by law, 
and according to the existing laws governing the elections in the 
State, so far as applicable. The returning officers are required to 
make their returns in the manner and to the persons provided by 
law. The only specific place which is designated for the person 
holding any election to compare the polls and count the votes in 
comparing the polls, is the county Courthouse, which is the place 
designated by the sth Section of Chapter 2 of the Act of 1835, 
where it is made the duty of the officer to compare the polls on the 
designated day. 

In the case of McGraw vs. Haroldson, which was a contest 
about the validity of the election for Tax-Collector of Obion County, 
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Tennessee, it was objected, among other things, to the validity of 
that election ; that the officerg holding it did not compare the polls 
at the Courthouse, but counted the votes in a private house in the 
town in which the Courthouse was situated. Considering the point, 
the Supreme Court, speaking by Judge Milliken, said: ‘‘There is 
nothing in this exception. The Code, Section 864, requires the 
officer or person holding every election of county officers to com- 
pare the polls at the Courthouse. In this case the agreed facts show 
that the returns were made to the Courthouse, but the County 
Court being in session, the ‘‘votes were counted in a private house 
‘tinthe town. This was a sufficient compliance with the require- 
‘‘ments of the statute, and constitutes no ground in the absence of 
‘all fraud or misconduct in comparing the polls and counting the 
‘‘votes, for setting aside the election.” 
44 Tenn., 44-45. 

If it be a sufficient compliance with the statute requiring that 
the polls shall be compared at the Courthouse, to compare the polls 
and count the votes at a private house, how it is possible to make 
it a criminal offense not to count the votes at the polls and at the 
very place where the ballots were cast by construction of the elec- 
tion laws of Tennessee, we have never been able to appreciate. 


The learned District Judge did not reach that conclusion after 
his elaborate examination of all the statutes, from any words which 
he found in those statutes, but from his conception that as nowhere 
else was provided, and the clause requiring the votes to be counted 
after the election was finished, was contained in the 3d Section of 
the Act of 1796, which referred to the manner of voting, that it 
necessarily followed that at the place where this voting was done, 
after the election was finished, the returning officer and inspectors 
were required, in the presence of such of the electors as chose to 
attend, to open the box and read aloud the names of the persons 
from the tickets. The District Judge seemed to overlook the sub- 
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sequent paragraph in that Section, which reads thus: ‘‘And when 
‘“‘the tickets are numbered, the person having the largest number 
‘tof ballots shall be declared elected, but where two persons shall 
‘thave an equal number of votes, the returning officer shall have 


‘*the casting vote.” 


When the Act of 1796 was framed, it was not contempla- 
ted that there should be more than one voting precinct, and that 
evidently was the Courthouse. As the State became more pop- 
ulous, voting precincts were provided for the convenience of the 
voters, but the duty of the election officers, after the election was 
finished, to open the box and count the votes, remains to-day as 
it was declared to be by the original Act. It has never been al- 


tered or modified in any particular whatever. 


In Re McCoy, this court speaking by the late Justice Miller, 
said: ‘*While the Federal Government has not thought it advis- 
able to provide for separate elections for Congressmen, nor to in- 
terfere with the general laws for the conduct of those elections 
passed by the States, it has enacted the sections above referred to, 
and among others those for the punishment of persons who violate 
the election laws at an election where votes are cast for a member 
of Congress. In doing this they have adopted the laws of the State, 
and they have provided that persons who violate them at such an 
election—that is, where a member is voted for—shall be punished 
by the provisions of the statutes of the United States and by pro- 


ceedings in the Federal Courts.” 


Giving to the Tennessee Act, in expounding it, the plain mean- 
ing of its words, and declaring the evident intention of the Legis- 
lature, it is apparent that these defendants are not charged with a 
crime. 

It was said by this Court, Chief Justice Marshall delivering its 
opinion, in the United States vs. Wiltberger, 5 Wheaton 95, ‘‘that 
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‘though penal laws are to be construed strictly, they are not to be 
‘‘construed so strictly as to defeat the obvious intention of the Legis- 
‘lature. The maxim is not to be so applied as to narrow the words 
‘‘of the statute to the exclusion of cases which those words, in their 
‘‘ordinary acceptation, or in that sense in which the Legislature had 


‘‘obviously used them, would not comprehend.” 


And again, in the United States against Morris, 14 Peters, 475, 
Chief Justice Taney speaking for the Court, that ‘‘in expounding 
‘a penal statute the court will certainly not extend it beyond the 
‘plain meaning of its words, for it has long been well settled that 
‘‘such statutes must be construed strictly, yet the evident intention 
‘tof the Legislature ought not to be defeated by a forced and over 


‘strict construction.”’ 


And again, thisCourt, Mr. Justice Swayne delivering its opinion, 
in the United States vs. Harwell, 6 Wallace, 395 and 396, said: 
‘*We are not unmindful that penal laws are to be construed strictly. 
It is said that this rule is almost as old as construction itself. But 
whenever invoked it comes attended with qualifications and other 
rules no less important. It is by the light which each contributes 
that the judgment of the court is to be made up. ‘The object in 
construing penal, as well as other statutes, is to ascertain the legis- 
lative intent. That constitutes the law. If the language be clear 
it is conclusive. There can be no construction where there is 
nothing to construe. The words must not be narrowed to the ex- 
clusion of what the Legislature intended to embrace; but that in- 
tention must be gathered from the words, and they must be such 
as to leave no room for a reasonable doubt on the subject. It 
must not be defeated by a forced and over-strict construction. 
The rule does not exclude the application of common sense to the 
terms made use of in the Act in order to avoid an absurdity, which 
the Legislature ought not to be presumed to have intended. When 
the words are general and include various classes of persons, there 
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is no authority which would justify a court in restricting them to 
one class and excluding others, where the purpose of the statute is 
alike applicable to all. The proper course in all cases is to adopt 
that sense of the words which best harmonizes with the context, 
and promotes in the fullest manner the policy and objects of the 
Legislature. The rule of strict construction is not violated by per- 
mitting the words of the statute to have their full meaning, or the 
more extended of two meanings, as the-wider popular instead of 
the more narrow technical one; but the words should be taken in 
such sense, but neither one way nor the other, as will best manifest 


the legislative intent.”’ 


Applying these rules of construction above to the provision of 
the Tennessee law, we find that its language ts that the ballot-box 
shall be opened and the votes counted, and in the presence of such 
electors as may choose to attend. Looking to the language alone, 
used by the legislative branch of the government, in order to ex- 
press its meaning, it is to be observed that the duty of counting the 
votes is charged upon the officers of the election, in the presence 
of such of the electors as choose to attend—that is, as chose to go 
with or accompany the officers of the election. If the intention 
was that the count should be only at the polling place, it was not 
expressed by the transitive verb to attend, for its meaning is ‘‘to 
go with or accompany.” Again, if the object of these laws is to 
insure the purity of an election, that which was directed to secure 
the fair count and honest return of the votes as counted, was not 
the counting at the particular place, but a public counting after the 
polls were closed, and only after the polls were closed, and the 
election finished, of the votes in the manner prescribed by the 
statute, and in the presence of the attending electors. 

In considering this question, it is proper to look at the condi- 
tion of Tennessee when the original Act of 1796 was passed. The 


census had been taken the previous year, and showed that there 
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were 77,263 persons in the State, of which 36,123 were white 
males. The State had just been admitted into the Union; Shelby 
County, in which Memphis is situated, had not been organized. 
Its first Courthouse was not constructed until August, 1821. Prior 
to that time the courts were held frequently at priva'e houses, and 
all legal documents issued by the courts or officials, were dated 
from the Chickasaw Bluffs. 
Keating’s History of Memphis, p. 132. 


The elections were held in a most primitive way, and yet, 
at this very early day, the spirit existed in Tennessee, which has 
continued from its earliest settlement up to the present time, that 
its elections should be fairly held and the votes cast honestly 
counted. Therefore the provision was made for the attendance of 
the electors, the obvious and only purpose being that in the pres- 
ence of the electors the counting should be done, and not that it 
should be done at a particular place and only at a particular place. 

The State has kept pace with the most advanced thought, with 
the most advanced legislation, to insure the purity of the ballot; 
early adopted the Australian system of voting, and by a wise pro- 
vision, required the judges of election to be appointed from differ- 
ent political parties, (Code of Tenn. Mill. & V. Sec. 1048), but if 
its laws are to be interpreted as construed by Hammond, District 
Judge, we have the anomalous condition of a crime committed, in 
a case where the Federal Supervisor for the Republican party, who 
helped to do the counting, the only witness examined at all, dis- 
tinctly swears that the counting was fairly done, and the Circuit 
Judge is of opinion that it was a lawful place to do the counting. 


The statutes are surely not pitfalls with which it is hoped to 
catch unoffending election officers and punish them. 


ee 
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Of Counsel for Defendants. 
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APPENDIX 4. 
ELECTIONS. 


CONSTITUTION, ART. I, SEC. 5. ART. Il, SEC. 7. AKT. IV, SEC. I, 2, 3, 4- 
MARCH, 1796—CHAPTER 9. 


SECTION 1. The county courts respectively, at the session next 
preceding the day of the election, in every two years, shall appoint 
three inspectors to superintend the election; and if it shall at any 
time happen, that any county court shall fail to make such appoint- 
ment, or any person so appointed shall .refuse to serve, the sheriff, 
with the advice of three justices of the peace, or if none shall be 
present, three respectable freeholders, shall, before the beginning of 
such election, appoint inspectors for the purpose aforesaid ; and every 
inspector who shall be appointed by either of the ways aforesaid, and 
serving pursuant to such appointments, shall be held and deemed 


lawful inspectors at such elections. 

Sec. 2. The sheriffs or returning officers shall, on the day and at 
the place for holding each respective election, be provided with one 
box for receiving the ballots for governor and members of the Gen- 
eral Assembly: The returning officer or his deputy, shall receive the 
tickets in presence of the inspectors, and put each ticket into the 
box, which box shall be locked or otherwise well secured, until the 
¢lection shall be finished. 

Sec. 3. Every person qualified to vote in manner directed by the 
‘constitution, who shall attend for that purpose at any election, shall 


give to the returning officer, in the presence of the inspectors, a ticket 
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or scroll of paper, which ticket shall be put in the box in manner 
before directed; and at the same time the clerks of the said election 
shall take down, on separate lists, the name of every person voting 
and when the election shall be finished, the returning officer and in- 
spectors, shall in the presence of such electors as may choose to 
attend, open the box, and read aloud the names of the persons which 
shall appear in each ticket, and the clerks at the same time shall 
number the ballots, each clerk separately. If there shall be two 
tickets rolled up together or if any ticket shall contain the names of 
more persons than such elector has a right to vote for, in either of 
these cases, such ticket shall not be numbered in taking the ballots, 
but shall be adjudged void. And when alLthe tickets are numbered 
the person having the greatest number of ballots shall be declared 
duly elected; but where two persons shall have an equal number of 


votes, the returning officer shall have the casting vote. 


Sec. 4. The governor shall be ballotted for in each and every 
county, at the time and places that members for the General Assem- 
bly are elected for such county, and the ballots shall be received by 
the sheriff or other returning officer, in presence of the inspectors 
of the poll under the same rules and regulations as are prescribed 
by this act for the election of members for the General Assembly. 

Sec. 5. Every election hereafter to be made by virtue of any 
writ from the governor, shall be conducted and regulated in the 
same manner as by this act prescribed, so far as the particular case 


can be applied to the general rules. 


Sec. 7. If any person shall vote at an election, who by law 
shall not be entitled to vote at such election, he shall forfeit and pay 
the sum of ten dollars, to be recovered with costs, by action of debt, 
in any jurisdiction having cognizance thereof, one half to the use of 
the county, and the other half to him or them who will sue for the 
same. And where any suit shall be brought against any person for 
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voting as aforesaid, without having a right to such vote, the proof 
shall be upon the plaintiff. 

Sec. 9. The sheriff or coroner, within ten days after every elec- 
tion, shall at the request of any person elected to serve in the Gen- 
eral Assembly, or other persons in his behalf, cause fair copies of 
the lists of votes, and the number of ballots for each candidate to 
be made out and delivered to the person requesting the same, or to 
his order, which lists and numbers shall be signed by the returning 
officer; and if any officer should refuse so to do, or shall hold elec- 
tions in any other manner than is by this act directed, or shall neg- 
lect or refuse to make returns of the elections by him to be held, 
the officer so offending shall forfeit and pay the sum of seven hun- 
dred and fifty dollars, to be recovered by action of debt in any 
court of record having cognizance thereof, with costs, one-half to 
to the use of the State, and the other half to such person as will sue 


for the same. 
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APPENDIX 2. 


STATUTE LAWS OF THE STATE OF TENNESSEE. 


CHAPTER 31. 


An Act to suppress illegal voting. [Passed Dec. 29, 1841.] 


an 


Section 1. That if any person shall knowingly vote at any 
election that shall be held for president, vice-president, members of 
congress, members of the state legislature, sheriff, clerk of the 


circuit court, clerks of the county court, register, county trustee, 
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justice of the peace, constable, or for any one or more of said offi- 
cers, or at any election that shall be held under the Constitution and 
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laws of this State, such person not being at the time a qualified 
voter of the county in which he so votes, shall be adjudged guilty 
of a misdemeanor, and upon conviction upon indictment or pre- 
sentment in any court having jurisdiction thereof, be punished as in 
other cases of misdemeanor. 

Sec. 2. That if any person shall knowingly vote in any elec- 
tion for justices of the peace and constables, or either of them, or 
in any election in which the voters of a civil district, or portions of 
the voters of any county only are entitled to vote, such person not 
being a qualified voter of such civil district or portion of the county 
in which he so votes, shall be guilty of a misdemeanor, and upon 


conviction shall be punished as in other cases ofmisdemeanor. 


Sec. 3. That if any person shall vote more than once in the 
same election, either in the same or different counties or civil dis- 
tricts, such person shall be adjudged guilty of a misdemeanor, and 


upon conviction be punished as in other cases of misdemeanors. 
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Sec. 4. That if any person shall vote under any assumed or 
fictitious name, whether such person be a qualified voter or not, 
such person shall be adjudged guilty of a misdemeanor, and upon 
conviction, be punished as in other cases of misdemeanors. 

Sec. 5. That it shall be the duty of every officer holding any 
election, or some justice of the peace, before opening the polls, 
first to administer to the judges appointed to hold such election, the 
following oath or affirmation: ‘‘ You do solemnly swear (or affirm, 
as the case may be) that as judges of this election you will suffer no 
one to vote whom you may know of your own knowledge, or who 
may appear either by his own oath, or by the testimony of others, 
not to be a qualified voter; that you will not suffer the dal/ot box to 
be out of your presence and sight, unless it be left in the immediate 
care of one of your fellow judges, until every vote is counted out, 
and that you will faithfully and impartially conduct yourselves as 
judges of this election, and you will in ail respects perform the 
duties imposed upon you by the law as judges and inspectors of the 
election—SO HELP YOU GOD.” 


Sec. 6. That all judges presiding at elections, and all officers 
holding elections, or any justice of the peace, when so directed by 
said judges, or a majority of them, shall be authorized to administer 
oaths to ascertain the qualification or right of any person who may 
offer to vote at any election, and if any person shall offer to vote, 
and none of the judges know that he is a qualified voter, or if his 
vote shall be objected to by any candidate or other citizen of this 
State, it shall be the duty of the judges of such election or some 
one of them, or the officer holding such election under the direction 
of the judges, or a majority of them, to administer an oath or 
affirmation in the following form or to the following effect: ‘‘ You 
do solemnly swear (or affirm, as the case may be) that you will true 
answers make to such questions as may be asked you touching your 


qualification or right to vote in the present election—SO HELP 
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YOU GOD.” The judges or some one of them, shall then ask 
the person offering to vote the following questions: ‘‘Are you a 
citizen of the State of Tennessee?” ‘* Are you twenty-one years 
of age?” ‘*Do you reside in this county?” ‘‘ Has your home 
been in this county six months next before this day (the day of 
holding the election) ‘* Have you voted at any other time or place 
in this election?” which questions being asked and answered, and 
any other thatthe judges may think material to ascertain the quall- 
fication of the person offering to vote; if the judges, or a majority 
of them, are satisfied that such person is a citizen of this State, that 
he has attained the age of twenty-one years; that he has had his 
home in the county in which he may offer to vote six months next 
preceding the day before such election, and that he resides therein, 
and that he has not voted before at the same election, and that he 
is otherwise a qualified voter, the judges shall thereupon receive his 
vote, but before they receive his vote, if they or any one of them 
shall have reason to suspect that the person offering to vote has 
sworn falsely, they, or the officer, or some justice of the peace 
under their direction, may swear any by-stander as to the right and 


qualification of such person to vote, and in all elections for justices 


of the peace and constables, or any other election in which a civil 
district or a portion of the voters of any county only are entitled 
to vote, the judges of such election shall be satisfied that the party 
offering to vote is a qualified voter, not only of the county, but of 
the civil district or such portion of the county in which he may offet 
to vote, and said judges shall have power to investigate him on oath 


accordingly. 


Sec. 7. That in any of the foregoing cases, where an oath or 
affirmation shall be administered, if any person to whom an oath or 
affirmation has been administered, shall swear or affirm, knowingly, 
wilfully and falsely, to a fact material to the point in question, such 


person shall be deemed guilty of perjury, and upon conviction on 
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indictment, or presentment in any court having jurisdiction thereof, 


be punished as in other cases of perjury. 


Sec. 8. That if any officer holding an election, shall fail, neg- 
lect or refuse to administer the oaths, or any one of them required 
by this act, such officer shall be deemed guilty of a misdemeanor, 
and shall, upon conviction, be punished as in other cases of misde- 
meanors. 

Sec. 9. That if any officer, appointed to hold an election, shall 
set aside the judges, or any one of them regularly appointed to 
preside at such election, or shall fail or refuse to administer the 
oath required by the fifth section of this act, they being there 
present, willing, and not incompetent to serve as judges of such 
election, such officer shall be deemed guilty of a misdemeanor, and 
shall, upon conviction thereof, be punished as in other cases of 
misdemeanors. 

Sec. 10. That it shall be the duty of the judges at every elec- 
tion, to preserve the poll books, or list of the names of the voters, 
which shall be kept by their respective clerks, which shall be certified 
by the judges, or a majority of them, under their hands, to contain 
a true list of the voters at their respective places of holding elec_ 
tions, which certificate shall be attested by the clerks and officers 
holding the elections, and the judges shall, within ten days after said 
election, cause one copy or set of them to be filed with the clerk of 
the circuit court, and another copy with the clerk of the county 
court of the county in which such election shall be held, and such 
books, or lists, or copies thereof, certified by the clerk who shall 
have custody of the same, shall be considered records, and be 
received as evidence in any case arising under this act, subject to 
be impeached by other testimony, and if the judges aforesaid shall 
fail to return the poll books or lists of voters, or copies thereof, cer- 
tified as aforesaid, the same may be proved by other creditable tes- 


timony, and received as evidence in any case arising under this act. 
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Sec. 11. That the clerks of the different elections shall also 


ae ag 


take the following oath: ‘‘ You do solemnly swear or affirm (as the 
case may be) that you will faithfully, truly and impartially discharge 
your duty as clerks of this election—SO HELP YOU GOD;” 


which oath shall be administered by the person administering the 


oath of office to the judges and inspectors of the election, or by one 
of the judges themselves, and it shall be the duty of the clerks at 
elections to keep a fair list or book of the names of the voters 


voting at such election, and shall attest the correctness thereof, 


under their hands, as provided in the preceding section of this act. 


Sec. 12. That if any of the judges aforesaid, clerks at elec- 
tions, or officer holding the same, shall violate any of the provisions 
in the tenth and eleventh sections of this act, or any other pro- 
visions of this act, he or they shall be guilty of a misdemeanor, and 
upon conviction, shall be punished accordingly. 


Sec. 13. That if any person shall fraudulently or unlawfully 


* 


take any ticket out of the da//ot bex after the same shall be received, 


ee 


or shall fraudulently or unlawfully put any ticket into the ballot box, 


such person shall be guilty of a misdemeanor, and shall, upon con- 


viction, be punished as in other cases of misdemeanors. 
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Sec. 14. That it shall be the duty of the judges of this State to 
give this act in charge to their respective grand juries, whose duty 
it shall be to present all such offences against this act, as may come 
within their knowledge; and it shall be the duty of all grand juries 
to make dilligent enquiry concerning all offences committed in vio- 
lation of this act, and when they shall have a well grounded belief 
that such offence or offences have been committed by any person 


or persons within their counties, they shall have full power, and it 


is moreover hereby made their duty, to apply for a sudpena or sub- 
penas for the judges or inspectors, clerks or officers holding such 
elections, or any one of them, as a witness or witnesses, whom they 


may believe to have any knowledge of such offence or offences, and 
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such witness or witnesses, when he or they shall regularly appear 
before the grand jury, shall give evidence of such offence or 
offences in violation of this act, as may be known by him or them, 
or any knowledge they may have in relation thereto, and it shall be 
the duty of all judges and inspectors of elections, to give informa- 
tion of, and prosecute or cause to be prosecuted, and bring to pun- 
ishment, all persons who may be guilty of a violation of this act, 
and no prosecutor shall be necessary on any indictment under this 
act, and when any person without his own contrivance or procure- 
ment, shall be sent as a witness to give evidence, and is examined 
before any grand jury in this State, against any person or persons 
tor offences under this act, it shall not be lawful for the person or 
persons against whom such evidence shall have been given, to be 
thereafter summoned or used as a witness before any grand jury or 
petit jury in order to give evidence against any such witnesses, 
when on trial for any offense under this act, committed previous to 


the time of his being used as a witness as aforesaid. 


Sec. 15. That when any person who is not a native born citi- 
zen of the United States, shall offer to vote, and his vote is objected 
to, he shall produte a certified copy of the record of his naturaliza- 
tion, which record shall show that the person has been declared by 
a competent court, a citizen of the United States, if the same is in 
his possession, or, if not, then he may be examined as to his natu- 
ralization, and if the Judges shall be satisfied from his examination, 
and other oral testimony, (if any is offered,) that the party offering 
to vote is naturalized, they shall receive his vote accordingly. In 
like manner, the party offering to vote, may be examined as to his 
naturalization where he produces, the copy of the record of his 
naturalization, and the same is objected to on account of authentt- 
cation. 

Sec. 16. That the vote of no person shall be received out of 


the county in which he may reside, but if any person shall go out 
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of the county for a definite purpose, not intending to change his 
home, and shall return on or before the day of election, he shall be 
considered a resident citizen of the county, and shall be entitled to 
vote, and where any citizen has a fixed residence in a county, the 
same shall continue to be his residence until he shall change the 
same to some other county or State. 

Sec.17. That whoever shall bet on any election in this State, 
shall be guilty of a misdemeanor, and may be indicted or presented 
therefor, under the provisions of this act, and on conviction, be 
punished as in other cases of misdemeanors: /rovided, That all 
prosecuti»ns under this section, shall be instituted within six months 
after the termination of the election upon which the bet may have 
been made, and not afterwards. 

Sec. 18. That the 7th section of this act of 1796, chapter 9, 
be, and the same is hereby repealed, and all laws coming within 
the perview of this act, are hereby repealed. 

Sec. 19. That if any person or persons should be found guilty 
of aiding in the bringing, or cause to come or to be brought, fraudu- 
lent voters into the State, for the purpose of practicing a fraud upon 
the elective franchise, such person or persons so found guilty, in 
any court having cognizance thereof, shall be sentenced to undergo 
confinement in the penitentiary of this State, for a term of time not 
less than two, nor more than five years. 

Sec. 20. That the officer and judges appointed to hold any 
election in this State, shall not precede to or commence counting 
out the votes given in at said electlon, until the polls shall have 
been closed. 


7 Gt pee <a & 
CHAPTER XVII 
An Act to Provide for the Election of Electors of President and Vice- 
President of the United Sates. 


SECTION 1. Be it enacted by the General Assembly of the 
State of Tennessee, That this State shall be divided into eleven 
electoral districts for the purpose of electing Electors of President 
and Vice-President of the United States 

Sec. 2. Beit enacted, That the first district shall be com- 
posed of the counties of Carter, Sullivan, Hawkins, Washington 
and Greene, and shall elect one elector 

That the second district shall be composed of the counties of 
Cocke, Sevier, Jefferson, Grainger, Claiborne and Campbell, and 
shall elect one elector. 

That the third district shall be composed of the counties of 
Blount, Knox, Anderson, Morgan and Roane, and shall elect one 
elector. 

That the fourth district shall be composed of the counties of 
Rhea, Bledsoe, Marion, Hamilton, McMinn and Monroe, and 
shall elect one elector. 

That the fifth district shall be composed of the counties of 
Franklin, Warren, White, Overton, Fentress and Jackson, and shall 
elect one elector. 

That the sixth district shall be composed of the counties of 
Smith, Sumner and Wilson, and shall elect one elector. 

That the seventh district shall be composed of the counties of 


Rutherford, Davidson and Williamson, and shall elect one elector. 
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That the eighth district shall be composed of the counties of 
Lincoln, Giles, Lawrence, Hardin and Wayne, and shall elect one 
elector. 

That the ninth district shall be composed of the counties of 
Bedford, Maury and Hickman, and shall elect one elector. 

That the tenth district shall be composed of the counties of 
Robertson, Montgomery, Dickson, Stewart, Humphreys and Perry, 
and shall elect one elector. 

That the eleventh district shall be composed of the counties of 
Henry, Weakley, Obion, Carroll, Gibson, Dyer, Henderson, Madi- 
son, Haywood, Tipton, McNairy, Hardeman, Fayette and Shelby, 
and shall elect one elector. 

Sec. 3. Be it enacted, That the election for the said electors 
shall be and take place on the second Thursday and Friday in No- 
vember in the year one thousand eight hundred and twenty-eight, in 
each and every county in this State, and shall be held at the same 
places in each and every county when by law elections are held in 
the same for members of the General Assembly. 

Sec. 4. Be it enacted, That the Sheriffs in each and every 
county in this State shall advertise in each captain’s company and 
also at the court house in said county, in which he shall give at 
least ten days not'ce of the time and places, where he will by virtue 
of this Act proceed by himself or his deputy, as the case may be, 
to hold said elections for the purpose heretofore recited. 

Sec. 5. Be it enacted, That it shall be the duty of the Sheriff 
of each and every county to summon at least five days before the 
day of election aforesaid, three respectable freeholders in his coun- 
ty to preside as judges of the said election at each place where by 
law elections are held in the county, who shall previous to their 
acting as such take an oath to conduct said election according to 
law without favor, partiality or affection, allowing none to vote at 
said election but such as would be entitled to vote for members of 


the General Assembly. 
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Sec. 6. Be it enacted, That said judges of elections or a ma- 
jority of them shall make out and sign a certificate, stating the 
number of votes each person voted for may have received, which 
shall be by them delivered to the sheriff or other returning officer 
of the county. 

Sec. 7. Be it enacted, That the Sheriffs or other returning 
officers of the counties composing the first district shall meet at 
Jonesboro: ‘That the sheriffs or other returning officers of the 


| 


counties composing the second district shall meet at Rutledge : 


) 
’ 


That the sheriffs or other returning officers of the counties compos- 


ing the third district shall meet at Knoxville: That the sheriffs or 


g the fourth district 


‘ 


other returning officers of the counties composin 
shall meet at Washington in Rhea county: That the sheriffs or 
returning officers of the counties composing the fifth district shall 
meet at Sparta: That the sheriffs or other returning officers of the 
counties composing the sixth district shall meet at Hartsville, Sum- 
ner county: That the sheriffs or other returning officers of the 


counties composing the seventh district shall meet at the house of 
Bailey Hardeman in Williamson county: ‘That the sheriffs or other 
returning officers of the counties composing the eighth district shall 
meet at Lawrenceburg: That the sheriffs or other returning offi- 
cers of the counties composing the ninth district shall meet at Co- 
lumbia: ‘That the sheriffs or other returning officers of the counties 
composing the tenth district shall meet at Charlotte: That the 
sheriffs or other returning officers of the counties composing the 
eleventh district shall meet at Jackson, Madison county, for the 
purpose of comparing the polls of their respective districts; which 
meeting of the sheriffs or returning officers aforesaid shall be on 
the Thursday succeeding the days of holding the aforesaid elections; 
and when the polls of the elections of the respective districts, shall 
be by the officers aforesaid compared, they shall immediately make 
out and deliver a certificate of election to the persons who shall 
have the highest number of votes in their respective districts. 

Sec. 8. Be it enacted, That each of the electors who may be 
elected by virtue of this Act shall convene at the seat of Govern- 
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ment on the first Wednesday in December next, ensuing the day 
of election for the purpose of voting for President and Vice-Presi- 
dent of the United States and shall after giving their votes seal up 
and transmit the same agreeably to an act of congress..: 

SEc. 9. Be it enacted, That the said Electors shall receive as 
a compensation for their services the same pay for each twenty-five 
miles they may necessarily travel in going to and returning from 
the seat of Government, and for each day they may be necessarily 
engaged in and about delivering their votes so as aforesaid as is 
received by the members of this General Assembly, which sums of 
money shall be paid to the said Electors, by either of the Treas- 
urers of this State out of any moneys in the treasury not otherwise 
appropriated, by virtue of a draft or drafts to be drawn by the 
Governor in favor of said Electors. 

SEC. 10. Be itenacted, That if any one or more of the persons 
chosen Electors to elect a President and Vice-President shall fail to 
attend at the seat of Government at three of the clock in the after- 
noon of the day pointed out by law for them to assemble and give 
their votes, then and in that case or in any other case of failure the 
persons attending as electors shall proceed to elect some other per- 
son or persons to supply the places of the absent elector or electors, 
and the person or persons so chosen shall be entitled to vote for 
President and Vice-President in the same manner as the absent 
elector or electors would be entitled to if present; Provided, the 
elector or electors whose places are intended to be supplied should 
not attend and be ready to vote before the votes of the other elec- 
tors are given and sealed up. 

JNO. H. CAMP, 
Speaker of the House of Representatives. 
W. HALL, 
Speaker of the Senate. 
NOVEMBER 9, 1827. 

Read, compared and found to be correct, 

TH. FLANAGHAN, 
Librarian. 
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RIGHT OF THE SAID JANE M. WIGGINS. 
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ment on the first Wednesday in December next, ensuing the day 
of election for the purpose of voting for President and Vice-Presi- 
dent of the United States and shall after giving their votes seal up 
and transmit the same agreeably to an act of congress. 

SEC. Q. Be it ena ted, That the said Electors shall receive as 
a compensation for their services the same pay for each twenty-five 
miles they may necessarily travel in going to and returning from 
the seat of Government, and for each day they may be necessarily 
engaged in and about delivering their votes so as aforesaid as is 
received by the members of this General Assembly, which sums of 
money shall be paid to the said Electors, by either of the Treas- 
urers of this State out of any moneys in the treasury not otherwise 
appropriated, by virtue of a draft or drafts to be drawn by the 
Governor in favor of said Electors. 

SEC. 10. Be itenacted, That if any one or more of the persons 
chosen Electors to elect a President and Vice-President shall fail to 
attend at the seat of Government at three of the clock in the after 
noon of the day pointed out by law for them to assemble and give 
their votes, then and in that case or in any other case of failure the 


persons attending as electors shall proceed to elect some other per 


son or persons to supply the places of the absent elector or electors, 
and the person or persons so chosen shall be entitled to vote for 
President and Vice-President in the same manner as the absent 
elector or electors would be entitled to if present; Provided, the 
elector or electors whose places are intended to be supplied should 
not attend and be ready to vote before the votes ot the other elec 
tors are given and sealed up. 
JNO. H. CAMP, 
Speaker of the House of Representatives. 
W. HALL, 
Speaker of the Senate. 
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NOVEMBER 9g, 1827. 


Read, compared and found to be correct, 


‘TH. FLANAGHAN, 


Librarian. 
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Ss. G. BAYNE, J. M. FULLER, AND T. J. MELVIN, PLAIN- 
TIFFS IN ERROR, 
US. 


D. B. WIGGINS AND JANE M. WIGGINS, HIS WIFE, IN 
RIGHT OF THE SAID JANE M. WIGGINS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF PENNSYLVANIA, 
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S. G. BAYNE ET AL. VS. D. B. WIGGINS ET AL., &C. ] 


| Copy or Pracipe for Summons. 


[In the Court of Common Pleas of McKean County, Pennsylvania. 


». B. W IGGINS and JANE M. Wuaerns. His) 


Wife,in Right of the said Jane M. Wiggins, | No.—. Feb’y Term, 


rs. | LSS4. 
S.G. BAYNE, J. M. FuLLER. and S. J. MELVIN. | 


[Issue summons in trespass on the case upon promises in above, 
entitled case, returnable to the fourth Monday of January, 1884. 
B. D. HAMLIN ann WOLF & GEORGE, 
Alt ys for Pt ffs. 
To Jno. b. Brawley, Esq., prothonotary. 


l;ndorsed : No. 204. Feb’y term, 1544. Nd b. Wiggins and Jane 
M. Wiggins, his wife,in right of the said . M. Wiggins, vs. S. G. 
Bayne, J. M. Fuller,and T. J. Melvin. Pra a eforsummons. Filed 
and issued Jan’y loth, 1884. Entered. Wolf & George, B. D. Ham- 
lin, pl'tls’ att’ys 


° 
~ 


yA Copy oO} SUMMONS 


STATE OF PENNSYLVANIA, | _. 
MeKean County, J — 


The Commonwealth of Pennsylvania to the sheriff of said county, 
Greeting 
We command you that you summon »S. G. Bayne, J. M. Fuller, 


and IT. J. Melvin so that they be and appear before our court of 


common pleas to be holden at Smethport, in and for said county, 
on the fourth Monday of January inst., to answer D. B. Wiggins 


se 
and Jane M. Wiggins, his wife, in right of the said Jane M. Wiggins, 


ina plea ol Lr Spass On the case Upor promis S. Damage s claimed, a, 
And have you then there this writ. 
Witness the Honorable A. G. Olmstead, presi- 
Common Pleas dent . our said court, this lo day of January, 
Seal. in the year of our Lord one thousand eight hun- 
dred fa eighty-four. 
JOHN B. BRAWLEY, Prothonotary, 
Per HUGH P. BRAWLEY, Deputy. 


Served the within summons, January 21st, 1554, upon 8S. G. Bayne 
by giving to him a true and attested copy thereof, informing him of 
its contents, and January 25th, 1884, served the same upon T. J. 
Melvin by giving to him a like copy, informing him of its contents, 
and January 26th, 1884, served the same upon J. M. Fuller by 
giving to him a like copy, informing him of its contents. So 
auswers— A. I. WILCOA, 

Per R. E. WHITELY, 
Dep’y Sheriff. 
I—1ol 


) 
‘ 
£ 
} 
ou 
ee 
3s 
‘ie 5 
ey 
# 
4 
j a. 
; ae 
Re 
ye 
=. 
ai 
3 
>t 
oa 
 & 
¢ 
Ld 


nn er ter ee oe anaes sana eee amanarmmaneant ‘ “ -e Ce ee ae 
poss . Tar i 


ee 


PTE RST 


awe es 


pte ee 


Sia 
a A 


a ee eden nape 


Sh ra ‘i m tienda A le alii 


2 S. G. BAYNE ET AL. VS. D. B. WIGGINS ET AL., &C. 
. 7 5 a “y ©) , 
5 Summons endorsed: No. 204. Feb’y term, 1884. D. B. 


Wiggins and Jane M. Wiggins, his wife, in right of the said 
Jane M. Wiggins, versus S. G. Bayne, J. M. Fuller, and T. J. Melvin. 
Summons. 
4 Copy of Narr. 
In the Court of Common Pleas of McKean County, Pennsylvania. 


D. B. Wiaeins and JANgE M. WiaarIns, ) 
His Wife, in Right of the said Jane | 


M. Wiggins | on eee 
oS No. —. Keb y erm, LSS4. 
ps. i . 
S. G. Bayne, J. M. FULLER, and T. J. | 
MELVIN. | 


McKran Counvry, 8s: 
S. G. Bayne, J. M. Fuller, and T. J. Melvin, late of said county, 
. sag Be tgp 
defendants, were suinmoned to answer D. b. Wiggins and Jane M. 
Wiggins, his wife, in right of the said Jane M. Wiggins, plaintiffs, in 
a plea of trespass on the case upon promises. 


And thereupon the said plaintiffs, by B. D. Hamlin and Wolf 


and George, their attorneys, complain— 

For that whereas, heretofore, to wit, on or about the twenty-first 
day of November, in the year of our Lord one thousand eight hun- 
dred and eighty-three, the said Jane M. Wiggins, being then as now, 
ever since, and theretofore seized in her demesne as of fee and in 
quiet, peaceable, and undisturbed possession, by title good and sufti- 
cient and indefeasible, of a certain piece, parcel, or tract of land situ- 
ate, lying, and being in La Fayette township, McKean county, Penn- 
sylvania, and bounded and described as follows, to wit: 


Beginning at a beech tree at the northwest corner of lot No. 44 of 


the Fox estate, in said La Fayette township, MeKean county, Penn- 
sylvania, thence north by unseated land twenty-eight perches and 
three-tenths of a perch to a post; thence by unseated land eighty- 
nine and two-thirds degrees west one hundred and eleven and seven- 

tenths perches to a post; thence by unseated lands south 
o forty and one-tenth perches to a post, west fifty perches 

toa post; thence by unseated land south seventeen and three- 
sixths degrees east one hundred and twenty-six and five-tenths 
perches to a beech; thence by unseated land south eighty-nine and 
one-fourth degrees east one hundred and fiftv-nine and two-tenths 
perches to a post; thence north by the west line of lot 44 one hun- 
dred and forty-one and four-tenths perches to the place of begin- 
ning, containing one hundred and forty-seven and three-tenths 
acres, with the usual allowance of six per cent. for roads, the same 
being part of warrants Nos. 3452 and 3433, excepting and reserving 
therefrom and thereout all that part and portion theretofore con- 
veyed by thesaid Jane M. Wiggins and D. B. Wiggins, her husband, 
by deed dated December 25th, 1882, to Timothy Mullin, Jr., and 
recorded in the office for the recording of deeds, &c., in and for 


-- 
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Ss. G. BAYNE ET AL. VS. D. B. WIGGINS ET AL., &C. o 


McKean county, Pennsylvania, in Deed Book No. 19, page 63, &c., 
bounded and deseribed as follows, to wit: All that certain piece or 
parcel of land situated in La Fayette township, McKean county, 
Pennsylvania, beginning at a post the northeast corner of the Wig- 
gins lot, thence along the east line of said lot south one degree and 
thirty minutes east eighty-six and fifteen-lundredth rods to a post ; 
thence south 88 degrees and 15 minutes west one hundred and 
sixty-three and forty-five hundredths rods toa post in the west line 
of said lot; thence along said west line north one degree and 
forty-five minutes west forty-four and nine-tenth rods to the west 
northwest corner of said lot; thence along the lot line north 
88 degrees 15 minutes east fifty and seven-tenths rods to a 
post; thence along lot line one degree and forty-five minutes 
west fortv-one rods to the northwest corner of said lot; 

6 thence along the north line of said lot north 388 degrees 
east forty-three and four-tenths rods to a post, and thence 
continuing on said north line north 88 degrees 15 minutes 
east sixty-nine and seven-tenths rods to the place of beginning, 
containing seventy-five acres, more or less, and being part of 
6 and part of warrants 3432 and 3433, did, through D. B. 
Wiggins; her husband, then and there in her behalf acting and 
employed and by power and authority to him by her given, con- 
tract and agree verbally and by parol to and with the said defend- 
ants for the sale and conveyance unto them of the said piece, parcel, 
or tract of land for the sum of ten thousand dollars, the said defend- 
ants then and there promising and agreeing to take the said land 
and upon the delivery to them of a good deed for the same to pay 
the said sum of ten thousand dollars in the manner following, to 
wit: Five thousand dollars in eash upon the delivery of the said 
deed, LWo thousand five huudred dollars with interest, in) three 
months from the date of said deed, and two thousand five hundred 
dollars, with interest, in six months from the date of said deed; 
which said deferred payments were to be evidenced by notes made 
and drawn by the said defendants in favor of the said Jane M. Wig- 
gins; that the said defendants, as earnest and for the purpose of 
rendering firm and effectual the said contract and agreement, did 
then and there, prior to and before the making of the said deed, 
pay unto the said D. B. Wiggins for the said Jane M. Wiggins—the 
said D. B. Wiggins being then and there in behalf of and for the 
said Jane M. Wiggins acting and employed as aforesaid—a part and 
portion of the said cash payment of five thousand dollars, to wit, the 
sum of two hundred and fifty dollars, and, further, as earnest and 
for the purpose of rendering firm and effectual the sald con- 
tract and agreement, did then and there deposit with W. W. 

7 Bell, Esq., cashier of the First National Bank of Bradford 
City, Pennsylvania, the balance of the cash payment afore- 

said, to wit, the sum of four thousand seven hundred and fifty dol- 
lars, the said sum to be remitted to the said D. B. Wiggins by the 
said W. W. Bell, along with the notes aforesaid, upon the forward- 
ing of a good deed for the said land; and, further, the said defend- 
auts, in pursuance of the said contract and agreement, did cause to 
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be prepared by eminent counsel by them in such behalf especially 
employed a good deed for the proper assuring and conveyance unto 
them of the said land according to the true intent and meaning of 
the said contract and agreement; that accordingly the said plain- 
tiffs, accepting the said contract and agreement and in full ecompli- 
ance therewith in good faith, did promptly and without delay exe- 
cute and acknowledge in due form of law the deed SO caused to be 
prepared by the said defendants as aforesaid and tender the same 
to the said defendants. Yet the said defendants, disregarding the 
said contract and agreement and in violation and breach thereof 
and their duty therein and in fraud of the rights of the said platn- 
tiffs, did refuse and still do refuse to receive the said deed and con- 
veyance; did refuse and still do refuse fo permit or allow the said 
W. W. Bell to pay over or remit the said sum of four thousand 
seven hundred and ifty dollars so deposit d with him as afore sald: 
have failed, neglected, and refused to make and draw and deliver, 
and stil] do né olect and refuse to make and draw and deliver, the 
notes as in and by the said contract and agreement they were and 
are required to make and draw and deliver, and other wrongs and 
things have done in breach and violation of the said contract and 

agreement. 
8 Wherefore the said plaintiffs complain and say that by 

reason of the said violations, breaches, and wrongs so done, 
made, and caused by the said defendants as aforesaid they are worse 
and have sustained damage in the sum of ten thousand dollars; 
and also for that whereas, heretofore, to wit, on or about the 
twenty-first day of November, in the year of our Lord one thousand 
eight hundred and eighty-three, at the county aforesaid, the said de- 


_ 


fendants became indebted to the said plaintiffs in the sum of ten 
thousand dollars for the consideration and purchase price of a cer- 
tain piece, parcel, or tract of land situate, lying, and being in La 
Fayette township, McKean county, Pennsylvania, and bounded and 
described as follows, to wit: Beginning at a beech tree, the north- 
west corner of lot No. 44 of the Fox estate, In said La Fayette town- 
ship, McKean county, Pennsylvania, thence north by unseated land 
twenty-eight perches and three-tenths of a perch to-a post; thence 
by unseated land eighty-nine and two-thirds degrees west one hun- 
dred and eleven and seven-tenths perches to a post; thence by un- 
seated land south forty and one-tenth perches to a post, west fifty 
perches to a post; thence by unseated lands south seventeen and 
three-sixths degrees east one hundred and twenty-six and five-tenths 
perches to a beech ; thence by unseated land south eighty-nine and 
one-fourth degrees east one hundred and fifty-nine and two-tenths 
perches to a post; thence north by the west line of lot 44 one hun- 
dred and forty-one and four-tenths perches to the place of beginning, 
containing one hundred and forty-seven and three-tenths acres, with 
the usual allowance of six per cent. for roads, the same being part 
of warrants Nos. 3432 and 3433, excepting and reserving therefrom 

and thereout all that part and portion theretofore conveyed 
9 by the said Jane M. Wiggins and D. B. Wiggins, her hus- 

band, by a deed dated December 25th, 1882, to Timothy 


a 
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Mullin, Jr.,and recorded in the office for the recording of deeds, &c., 
in and for McKean county, Pennsylvania, in Deed Book No. 19, 
page 62, &e., bounded and described as follows, to wit: All that cer- 
tain piece or parcel of land situate in La Fayette township, McKean 
county, Pennsylvania, beginning at a post the northeast corner of 
the Wiggins lot, thence along the east line of said lot south one de- 
gree thirty minutes east eighty-six and fifteen-hundredths rods to a 
post; thence south 88 degrees 15 minutes west one hundred and 
sixty-three and forty-five hundredths rods to a pust in the west line 
of said lot; thence along said west line north one degree and forty- 
five minutes west forty-four and nine-tenths rods to the west north- 
west corner of said lot; thence along the lot line north 88 degrees 
1) minutes east fifty and seven-tenths rods to a post; thence along 
lot line north one degree and forty-five minutes west fortv-one rods 
to the northwest corner of said lot: thence along the north line of 
said lot SS degrees CAS forty-three and four-tenths rods to a post, 
and thenee continuing on said north line north 88 degrees 15 min- 
utes east sixty-nine and seven-tenths rods to the place of beginning, 
containing seventy-five acres, more or less, and being part of lot 46 
and part of warrants 3432 and 3438, which the said defendants did 
then and there agree lo purchase, to take, and to pay and secure to 
be paid therefor the said sum of ten thousand dollars, but which 
sald land the said defendants did neglect and refuse and still do 
neglect and refuse to purchase, Lo take, and to pa for and secure to 
be paid therefor the said Sut of ten th LLS: nd dollars, th ugh often 

requested so to do and though it rood and suMicient deed for 
10 the proper assurance and conveyance of the said land unto 

the said defendants in fee simple was promptly and without 
delay in due form of law made, executed, acknowledged, and ten- 
dered by the said plaintiffs to the said def ndants Nevertheless the 
sald defendants, not regarding their said several promises and un- 
dertakings, have not paid the sald SUuIn OFT SUIS of money orany of 
them or any part’ thereof to the said plaintiffs, although often re- 
quested so to do, but the said defendants have hitherto neglected 
and refused and still do neglect and refuse to pay the same to the 
sald plaintiffs, to the damage of the sald plaintiffs in the Sutn of ten 
thousand dollars,and therefore they bring suit, &e. Common counts 


added. 


B. D. HAMLIN anpb 
WOLF & GEORGE, 
Attys for Pl ffs. 


Endorsed: No. 204. Feb’y term, 1884. D. B. Wiggins and Jane 
M. Wiggins, his wife, in right of the said Jane M. Wiggins, vs. 5. G. 
Bayne, J. M. Fuller, and T.J.Melvin. Narr. Filed Jan’y 15, 1884. 
] | N, ii? (‘nunts tn the Declarahi pid. 


And for that whereas, afterwards, to wit, on the said twenty-first 
day of November, in the year of our Lord one thousand eight hun- 
dred and eighty-three, at the county afuresaid, the said Jane M. 
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Wiggins, being seized as of fee of, in, and to the said before men- 
tioned and described piece or parcel of land, did sell unto the 
defendants the said piece or parcel of land for the price or sum of 
ten thousand dollars, and the said defendants did then and there 
promise and agree, In consideration of the premises and of the de- 
livery of a good deed of the same premises thereafter to be made, to 
pay to the said plaintiff the sum of ten thousand dollars, in manner 
following, to wit: Five thousand dollars upon the delivery of the 
said deed, and two thousand five hundred dollars, with interest, in 
‘hree months from the date of the said deed, and two thousand five 
hundred dollars, with interest, in six months from the date of said ~ 
deed; and afterwards, to wit,on the twenty-eighth day of November, 
A. D. one thousand eight hundred and eighty-three, the plaintiff did 
deliver to the defendants a 200d and sufficient deed of the said 
premises heretofore described and mentioned, and did deliver pos- 
session of the same premises to the same defendants. 
And the plaintiff avers that the defendants afterwards, to wit, on 
the day and year last aforesaid, did enter into possession of the said 
piece or parcel of land; and afterwards, to wit, on the day and year 
last aforesaid, at the county aforesaid, in the western district of 
Pennsylvania, further in consideration of the premises and of their 
several promises and undertakings theretofore made, did promise 
and agree that they, the said defendants, would pay to the plaintiff 
the said sum of ten thousand dollars, in manner and form 
12 and at the several times as in the said agreeinent mentioned. 


Yet the said defendants, though often requested the said 
sum of money to pay, have neglected and refused and_ still do 
neglect and refuse, to the damage of the plaintiff twenty thousand 
dollars. 
WOLF & GEORGE, 
DAVENPORT & GRIFFITH, 
Alt’ ys for PU tis. 
Endorsed: No.4. July term, 1885. Wiggins vs. Bayne et al. 
New counts, We. Filed July Zi. LSS6, by leave of court. rr. W. 
Grant, dep. clerk. 
13 Copy of Affidavit of Def nce. 
In the Court of Common Pleas of McKean County. ~* 
D. B. Wiaains and JANE M. Wiaartns, His ) 
“Pa ae-y ee a a 
rh in Right of the said Jane M. Wig No. 204. 
is 7 ray ve: 
ss ‘February Term, 1884. | 


vs. 
S.G. Bayne, J. M. Futver,and T.J.ME vin. | 
McKean County, 8s: 

Personally appeared J. M. Fuller, one of defendants above named, 
who, being duly sworn according to law, deposes and says that the 
defendants in the above-entitled case have a just, full, and legal de- 
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fense to the whole of the plaintiffs’ claim, the nature and character 
of which they do not set forth, because they believe and are informed 
by their counsel that under the law and rules of court the plaintiffs 
are not entitled to an affidavit of defence to their pleadings In this 
suit, and that the said defendants are not indebted to the said plain- 
tiffs in any sum or manner whatever. 


J. M. FULLER: 


Sworn and subscribed before me this 50th day of January, A. D. 
1884. 
| NOTARIAL SEAL. | i. W. HASTINGS, 
Notary Public. 


Endorsed: No. 204. Feb’y term, 1884. D. Bb. Wiggins and Jane 
M. Wiggins, his wife, in right of the said Jane M. Wiggins, vs. 8. G. 
Bayne, s. M. luller, and ye FE Melvin. Athdavit of defense. riled 
January 31, 1884. 


] | Copy of Plea. 
(Extract from docket entries of common pleas.) 


“1854, March 20.—Def’ts, by att’ys, plead non-assumpsit, payment 
with leave, &c., and set-off.” 


15 Copy of Petition, &e., for Removal of Cause to Circuit Court. 
In the Court of Common Pleas of McKean County. 


D. Lb. Wicetns and JANge M. Wicerns, His Wife, ) 
in Right of the said Jane M. Wiggins, | No. 204. Feb. 
vs. ( Term, LSS4. 
S. G. Bayne, J. M. FuLver, and T.J. MEtvin. | 


To the honorable the judges of said court: 

The petition of D. B. Wiggins and Jane M. Wiggins, his wife, the 
above-named plaintiffs, respectfully showeth unto your honors that 
the controversy in this suit is between citizens of different States ; 
that your petitioners were at the time of the commencement of this 
suit and still are citizers of the State of New York, and that the 
defendants were at the time of the commencement of this suit and 
still are citizens of the State of Pennsylvania, and that the matter 
aud amount in dispute in the said suit exceeds, exclusive of costs, 
the sum or value of five hundred dollars. Your petitioners: here- 
with offer a bond, with good and sufficient surety, conditioned for 
their entering in the circuit court of the United States for the third 
circuit in and for the western district thereof, on the first day of its 
next session, a copy of the record in this suit, and for the payment 
of all costs that may be awarded by said circuit court if the said 
court shall hold that this suit was wrongfully or improperly removed 
thereto. 

Wherefore he prays your honorable court to proceed no further 
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therein except to make the order of removal required by law 
and to accept the said bond and surety and cause the record herein 
to be removed into said circuit court; and they will, as in duty 
bound, every pray, «ce. 
D. B. WIGGINS. 
JANE M. WIGGINS. 
16 STATE OF New YORK,| _. 
County of Lrie, if “ii 
Before me, a notary public in and for said county, personally came 
the above-named D. Bb. Wiggins and Jane M. Wiggins, who, being 
duly sworn according to law, depose and say that all and singular 
the statements by them made in the: foregoing petition are true. 
They further depose and say that they have reason to believe and 
do believe that from prejudice or local influence they will not be 
able to obtain justice in said State court. Further they say not. 
D. B. WIGGINS. 
JANE M. WIGGINS. 


Sworn and subscribed before me this 24th day of February, 
A. D. 1885. 
Witness my hand and official seal the day and 
[NOTARIAL SEAL.] _. | : ’ 
4 year last above mentioned. 
JOHN L. ROMER, 
Notary Public. 


Endorsed: No, 204. Feb’y term, 1884. D. B. Wiggins and Jane 
M. Wiggins, bis wife, in right of the said Jane M. Wiggins, vs. 8. G. 
Bayne, J. M. Fuller, and ‘T. J. Melvin. Filed and entered F eb'y 26, 
1855. 


17 Know all men by these presents that we, D. B. Wiggins 

and Jane M. Wiggins, of the county of Erie, State of New 
York, as principals, and John b. Weber oll Frank Hammond, of 
Erie county, N. Y., as sureties, are held and firm!y bound unto 8. G. 
Bayne, J. M. Fuiler,and T.J. Melvin, of ——, in the sum of one thou- 
sand dollars, lawful money, to be paid to the said S. G, Bayne, J. M. 
Fuller, and T. J. Melvin, their certain attorneys, executors, adminis- 
trators, and assigns; to which payment, well and truly to be made, 
we do bind ourselves, our heirs, executors, and administrators and 
every of them, firmly by these preseuts. 

Sealed with our seals and dated the 20th day of lebruary, A. 1), 
1885. 

The condition of this obligation is such thatif the above-bounden 
D. b. Wiggins and Jane M. Wiggins, who are the plaintiffs in a 
certain action now pending in the court of common pleas of McKean 
county, Pennsylvania, at No. = February term, i584, of said court, 
wherein the said S. G. Bayne, J. M. Fuller, and I. J. Melvin are de- 
fendants, and who have petitioned the said court for a removal of 
the said suit into the circuit court of the United States for the third 
circuit in and for the western district thereof, shall enter in the said 
circuit court on the first day of its next session a copy of the record 
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in said suit and shall well and truly pay all costs that may be 
awarded by said circuit court if said court shall hold the said suit 
was wrongtully or improperly removed thereto, then this obliga- 
tion to be void; otherwise to be and remain in full force and virtue. 
D. B. WIGGINS. [ SEAL. 
JANE M. WIGGINS.  fseat.] 
JOHN B. WEB-R. | SEAL. | 
FRANK HAMMOND. [skEAL.| 


vo 18 STATE OF NEw YorK,! _. 
( ounty of Krie, Ao 
On this 24th day of February, A. D. 1885, before me, the sub- 
scriber, appeared Dennis B. Wiggins, Jane M. Wiggins, Jolin B. 
Weber, and Krank Hammond, to ne personally KnOWND to be the 
same persons described in. and who executed the above undertaking, 
and severally acknowledged that they executed the same. 


| NOTARIAL SEAL. | JOHN L. ROMER, 
Notary Public. 


STATE OF NEW YORK,|: . 
( ountly of rie, } r 


John B. Weber and Frank Hammond, being severally sworn, 
each for himself suvs—the said John b. \\ eb r that he isa freeholde r 
of the county of Erie, in this State, and that he is worth the sum of 
$5,000. WW) over and above all debts and liabilit les which he owes or 
has incurred exclusive of property exempt by law from levy and 
sale under an execution: and that the said Frank Hammond for 
himself says that he is a householder of the eco inity of Erie, N. Y., in 
this State, and that he is worth the sum of $5,000.00 over and above 
all debts and liabilities which he owes or has incurred exclusive 
of property exempt by law from levy and sale under an execution. 

JOHN B. WEBER. 
FRANK HAMMOND. 


Severally sworn to and subscribed to before me this 24th day of 
February, 1885. 
| NOTARIAL SEAL. |] JOHN L. ROMER, 
Notary Public. 


19 Endorsed: No. 204. February term, 1885. D. B. Wig- 

gins and Jane M. Wiggins, his wife, in right of the said Jane 
M. Wiggins, vs. S. G. Bayne, J. M. Fuller, and T. J. Melvin. And 
now, to wit, February 26th, 1885, on hearing the petition filed in 
this case and on examination of the within bond, the said bond 1s 
accepted and approved, the within bond, and direct the proth’y to 
certify the record in this case to the circuit court in accordance with 
the prayer of the pl’ffs’ petition. By the court. Filed and entered 
Feb’y 26th, 1885. 
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20 Plea at Length. 


In the Cireuit Court of the United States for the Third Cireuit in 
and for the Western District Thereof. 


D. B. Wieains and Jane M. Wiaains, His Wife, in Right of the | 
said Jane M. Wiggins, 

vs. 

S. G. Bayne, J. M. Fucver, and T. J. Mervin. j 

And the said defendants, by N. B. Smiley and T. A. Morrison, 
their attorneys, come and defend the wrong and injury, when, €c., 
and say that they, the said defendants, did not undertake or promise 
in manner and form as the said plaintiffs have above thereof com- 
plained against them in the first count of the said plaintiffs’ decla- 
ration, and of this they put themselves upon the country, &e.; and 
as to the residue of the said declaration the said defendants say that 
they did not undertake or promise in manner or form as in the said 
declaration is alleged, and of this the defendants put themselves 
upon the country, Xe. 

And for a further plea in this behalf the said defendants say that 
the said plaintiffs ought not to have or maintain their aforesaid 
action thereof against them, because they say that at the time of the 
supposed promises and undertakings as alleged in the first and 
second counts of the said plaintiffs’ declaration the said Jane M. 
Wiggins was not and has not been since, up to time of the com- 
mencement of this suit, seized in her demesne asof fee by title good, 
sufficient, and indefeasible of, in, and to the land in the said first 
and second counts of the plaintiffs’ declaration mentioned and de- 

scribed, but her supposed title was defective, insuflicient, and 
21 bad ; and also that at the time of the supposed promises and 


aan 


undertakings as alleged in the said first and second counts of 


the plaintiffs’ declaration the said D. B. Wiggins had no lawful au- 
thority to make any contract for the sale and conveyance of said 
land capable of being enforced, either in law or equity, against the 
said Jane M. Wiggins, and no such contract was made in the prem- 
ises which is or was binding and obligatory upon either the said 
plaintiffs or defendants in this suit, and of this the defendants put 
themselves upon the country, &c. 

N. B. SMILEY, 

T. A. MORRISON, 

Attorneys for Defendants. 


Notice of Set- Off. 


To plaintiffs or their attorneys: 

Take notice that the above-named defendants on the trial of this 
case will give in evidence and insist that the above-named plaintiffs, 
before and at the time of the commencement of this suit, were and 
still are indebted to the said defendants in the sum of five hundred 


ii |) 


a real -_— 
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dollars, lawful money of the United States, for money before that 
time lent by the defendants to the plaintiffs at their request, and in 
the sum of five hundred dollars for money before that time received 
by the plaintiffs for the use of the defendants, and in the sum of five 
hundred dollars for money found to be due from the plaintiffs to the 
defendants 1) an account before that time stated between them, and 
that the defendants will set off in said trial so much of the said sev- 
eral sums of money so due and owing from the plaintiffs to the said 
defendants against any demand of the said plaintiffs, to be 
22 proved at the said trial,as will be sufficient to satisfy and dis- 
charge such demands, and will also then and there demand 
judgment against the said plaintiffs for the balance of said several 
sums of money due to the said defendants, according to the statute 
In such case made and provided. 
B. SMILEY, 
A. MORRISON. 


Attorneys for Defendants. 


N. 
: 


Endorsed: No. 4. July term, 1885. D. B. Wiggins and Jane M. 
Wiggins, his wife, in right, &., vs. S. G. Bayne ef al. Defendants’ 
plea “ul length. riled May 7th, LSS5. I’, W. Grant. dep. clerk. 


- = 


Minutes of Trial 
JuLy 277TH, 1886. 


The parties in this case being at issue and in court, a jury, being 
called, came, viz., J. B. Stephenson, Thomas Craig, Samuel Hoye, 
D. W. Moore, W. J. Milheim, Wm. A. Schrock, J. P. Burchfield, 
Henry C. Book, Joseph Law, Charles A. Frost, J. Scott Patterson, 
Ezra C. Doty, twelve good and lawful men, of the western district of 
Pennsylvania, who, having been duly summoned, balloted for, and 
empannelled, were sworn and affirmed to well and truly try the 
issue herein joined and a true verdict render according to the evi- 
dence. 

Mr. Davenport opened for the plaintiffs and proceeded to offer ev1- 
dence, and rested. 

Mr. Morrison epened for the defendants and proceeded to offer 
evidence. 

Court adjourned until to-morrow morning at 9 a. m. 


JULY 287TH, LSS6 


Court met pursuant to adjournment, and, the jury being called and 
in the box, trial proceeds; both sides close, and defendants’ counsel 
submit and argue their points, which are answered by the court and 
facts argued to the jury by counsel. 
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Copy of Defe ndants’ Points. 


Wicoins & WIFE ) 
Us » 


BAYNE e¢ al. } 


The court is respectfully requested to charge the jury as follows, 
to wit: 

1. The contract for the sale of the premises described in the plain- 
tiffs’ declaration being in parol, and there being no evidence that 
any possession thereof was taken by the defendants under and in 

pursuance of the contract, there can be no recovery of the 
24 purchase price by the vendor unless the contract was fully 

executed by the delivery of a good and indefeasible deed for 
the land accepted by the vendees. 

2. That until such delivery and acceptance the arrangement 
rested entirely in parol and was ineffectual to pass the title to the 
land to the vendees and render them liable to the vendor for the 
purchase-money by reason of the statue of frauds and perjuries. 

3. If the defendants agreed in parol that the money and notes 
which were to be the consideration of the purchase should be deliv- 
ered by Bell to the plaintiff on the receipt of the deed from her, the 
defendants had a right to rescind that agreement at any time before 
the receipt by Bell of such deed and the delivery of the money and 
notes to her. 

4. If no notes or money were placed in the hands of Bell at the 
time of or subsequent to the alleged agreement by Fulier & Bayne 
that the deed should be forwarded to him (Bell) and the money and 
notes to be delivered to the plaintiff in payment of the considera- 
tion, and it was so known and understood by Wiggins, then there 
was nothing done by Bayne & Fuller towards an execution of the 
contract on their part, and they had the right and were at liberty to 
rescind it by notice to Bell not to receive the deed. 

d. That a notice to Bell by Bayne & Fuller not to pay the money 
and deliver the notes at any time before the receipt of the deed by 
him and before the delivery of the money and notes was a rescission 
and relieved the defendants from any liability to the plaintiff for 
the purchase price. 

6. That if Wiggins agreed with Bayne & Fuller to convey 

25 to the defendants land, the title to which was in his wife, 

without disclosing her ownership, they had the right to re- 

fuse to execute the contract on that account when they learned that 
fact. 

7. That if the agreement for the sale was in fact made by and for 
the wife of Wiggins the defendants were under no obligations to 
execute it and incurred no liability either for the purchase-money 
or for damages for refusal to execute it, because of the absence of 
mutuality of obligation and remedy. 

8. That if T. J. Melvin, one of the defendants, did not agree to 
or place in the hands of Bell any money or notes to be delivered to 
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the plaintiff,and did not agree that the deed for the premises should 
be forwarded to him, and did not subsequently ratify such an agree- 
ment, he is not bound by it and no recovery can be had against 
him; and, as this action is founded on an alleged joint liability 
of all the defendants, there can be no recovery against them or 
either —. 

9. That there being no tender of the deed te Melvin there is no 
execution of the contract by the plaintiff as to him. He 1s not 
liable for the purchase price either individually or jointly with 
Fuller & Bayne, and the verdict should be for defendants. 

10. There is no evidence tosubmit to the jury that Melvin agreed 
to make the purchase with Bayne & Fuller or subsequently ratified 
itor had anv knowledge of such an arrangement until the com- 
mencement of this suit. 

ll. If the plaintiff's title was doubtful or was attended wit! cir- 

cumstances unknown to defendants at the time of the alleged 
26 purchase which would probably involve them in a lawsuit, 
they were at liberty to rescind. 

12. That under the pleadings in the case the plaintiff is bound to 
show that a good title to the premises was vested in her. Not hav- 
ing so shown, she cannot recover in this suit. 

13. That the measure of damages for refusal to execute a parol 
contract for the sale and purchase of land is the money paid and 
expense incurred when the action Is brongit by the vendee and the 
expense incurred by the vendor when the action is brought by 
him in the absence of fraud, of which there is no evidence in this 
Case, 

R. BROWN, 
M. F. ELLIOTT, 
T. A. MORRISON, 
Att ys for Def ’ts. 


Answers fey thre De fi ndants’ Points. 


Ist point. This point is affirmed, with this qualifieation, that if 
the first deed—-the one of Nov. 22, 18S83—was accepted by the de- 
fendants, and at their request the plaintiffs on Noy, 27, 1585, exe- 
euted and on Nov. 28, 1883, transmitted to Mr. Bell a second deed, 
and on Novy. 30, 1883, such second deed was tendered by the plain- 
tiffs to two of the defendants—viz., Mr. Bayne and Mr. Fuller—this 
was a sufficient execution of the contract notwithstanding the first 
deed was defective. 

2nd point. This point is affirmed, with the qualification expressed 
in the answer to the first point. 

3d point. This point is affirmed, with the explanation that a re- 
scission so effected would leave the defendants liable to an action for 

damages. 
27 4th point. This point is affirmed, with the explanation ex- 
pressed in the answer to the third point. 

5th point. This point is affirmed. 

6th point. This point is refused. 
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7th point. This point is refused. 
Sth point. This point is affirmed. 
9th point. This point is refused. 
10th point. This point is refused. 
lith point. This point is affirmed. 
12th point. This point is refused. 
13th point. This point is affirmed. 


The court charge the jury, who, being called and in the box, upon 
their oaths and affirmations aforesaid respectively do say they find 
for the plaintiff the sum of eleven thousand three hundred dollars ; 
and so they all say. 


Before Hon. M. W. Acheson, at chambers. 


And now, July 28th, 1886, the defendants move the court fora 
new trial; and thereupon it is ordered that said motion be entered 
with the same force and effect as if made in open court, and leave 
is hereby granted the defendants to file with the clerk reasons in 
support of said motion within ten days from tls date. 

July 29th, 1886, defendants’ reasons for a new trial filed. 


Copy of Reasons for a New Trial. 


In the Circuit Court of the United States for the Western District of 
Pennsylvania. 


D. B. Wieatns & JANE M. Wiaarns, His ) 
Wife, in Right of Jane M. Wiggins, = | 
is 


S.G. Bayne, J. M. Futver,& T.J. Mervin. | 


No. 4. July Term, 1885. 


28 Now, July 29, 1886, the defendants come into court and file 
the following reasons for a new trial in this case: 

1. The court erred in admitting in evidence the letters of W. W. 
Bell to the cashier of the Bank of Commerce of Buffalo, New York, 
bearing date the 24th, 27th, 29th days of November, A. D. 1883, 
respectively, and also the letter of Hays, cashier, to Bell, bearing 
date the 23d day of Nov., 1883. 

2. The court erred in admitting in evidence the statement signed 
by W. W. Bell, bearing date November 21, 1883. | 

3. The court erred in not affirming defendants’ first and second 
points to the court without qualification or modification. 

4. The court erred in refusing the defendants’ 6th point. 

5. The court erred in refusing the defendants’ 9th, 10th, & 12th 
points. 

§. The court erred in charging the jury that if they found from 
the evidence that the defendants accepted the deed of Jane M. Wig- 
gins and D. B. Wiggins, bearing date the 22 day of November, 1883, 
and requested the plaintiffs to execute the deed of Noy. 26, 1883, for 
the purpose of perfecting the title, and that deed (the one dated Nov. 
26, 1883) was tendered to the defendants on the 30th of Nov. and 
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refused by them; that the contract was carried out, was relieved from 
the operation of the statute of frauds, and the plaintiff was entitled 
to recover the purchase-money agreed to be paid by the terms of the 
parol contract. 

7. The court erred in not charging the jury more specific- 
29 ally as to what constituted an acceptance of the deeds. 

8. The court erred in not charging the jury that the mere 
retention of the deed dated the 22d day of November, 1883, by 
W. W. Bell did not constitute an acceptance of the same by the 
defendants. : 

%. The court erred in not charging the jury that there was 
no evidence of the acceptance of the deed of Nov. 22, 1883, by the 
defendants. 

10. The court erred in not charging the jury that all the evidence 
upon the subject showed that the defendants repudiated the deed of 
Nov. 22, 1883, and refused to accept the same, and required the 
plaintiffs to execute a new deed before they would carry out the 
parol agreement. 

11. ‘he court erred in not charging the jury that there was no 
evidence showing that the defendants accepted either the deed of 
Novy. 22 or Nov. 26, 1883, and that the plaintiffs could not recover 
the purchase-money agreed to be paid by the parol agreement, 

12. ‘The verdict is against the weight of evidence. 

R. BROWN. 
T. A. MORRISON. 
M. F. ELLIOTT. 


ov Opinion of the Court and Order Or erruling Motion. 
B. B. WiGcGinns et we. | 
Us. -No. 4. July Term, 1885. (Erie Ducket.) 
BAYNE et al. ) 


Surmotion ex part defendants for a new trial. 

November 4th, 1886.—Argued coram Mchkennan and Acheson, 
‘5. Gee. 

November 23d, 1886.—Per curiam : 

1. Both the judges concur in the opinion that under the evidence 
the answers to tle defendants’ lst and 2d points were correct, and 
that the question of the acceptance of the defective deed was right- 
fully submitted to the jury. 

2. We think, too, there was evidence for the jury tending to show 
that Mr. Melvin had either authorized the contract or ratified it. 

3. We also think the letters which the court admitted were prop- 
erly received in evideuice. ‘Those letters, indeed, were part of the 
transaction. and thev explained the conduet of the parties. Besides, 
Mr. Bell stood in such a relation to the defendants as to make his 
letters admissible. 

The motion for a new trial must be overruled, and it is so ordered. 

Filed Nov’r 23, 1886. 
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Nov. 23, 1886.—Order overruling motion for new trial filed at 


ms 
Pittsburgh. 

And now, Nov. 26, 1886, in pursuance of the above verdict and of 
the authority in me vested, I hereby enter judgment in favor of the 
plaintiffs and against the defendants for the sum of eleven thousand 
three hundred dollars and costs of suit. 

H. D. GAMBLE, Clerk, 
Per F. W. GRANT, Dep. 
o] Debt, $11,300.00. 
Interest July 28th, 1886. 


December 2, 1886.—Defendants’ attorneys file a priecipe for a writ 
of error to the Supreme Court of the United States. 

Same day.—Bond for supersedeas in sum of $25,000.00, with C. 
H. Foster and F. W. Davis as sureties in like sum taken. 

Dec. 3, 1886.—Writ of error allowed, bond upon writ of error 
approved, and citation awarded. 

Dec. 23, 1886.—Messrs. Davenport & Griffith, att’ys for plaintiff, 
accept service of citation. 

And now, Sep. 23, 1887, motion on the part of the def’ts for an 
order to have the papers, letters, contracts, and deeds introduced in 
evidence on the trial of this cause and a copy of the reporter’s notes 
of testimony taken at the time of the trial thereof attached to the 
record and transmitted therewith to the Supreme Court of the 
United States. 

Same day.—* Motion allowed, and it is so ordered.” “By the 
court.” 

September 26th, 1887.—Record transmitted to clerk of the United 
States Supreme Court. 


32 In the Cireuit Court of the United States for the Western 
District of Pennsylvania. 


D. b. Wiceins & JANt M. Wiaarns, ) 

His Wife, in the Right of Jane M. | 

Wiggins, | No. 4. July Term, 1880. 
Trial at Erie, Pa. 


Us. 

' 

8S. G. Bayne, J. M. FuLLer, and Tuomas | 
J. MELVIN. J 


Bill of Exceptions On Part of Plaintiffs in krror. 


Upon the trial of the issue in this ease the plaintiffs offered in 
evidence a certain instrument in writing in words and figures as 
follows, to wit: 

‘ BRADFORD, PENN’A, Nov. 21st, 1883. 

Received $4,750 from Bayne, Fuller, and Melvin, which is the 
cash payment on a lot of 70 acres of land sold to them by D. B. 
Wiggins for $10,000, the balance to be paid in notes and money, as 
agreed on by both parties. I am to remit this money aud the notes 


+ 
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spoken of to said D. B. Wiggins on his forwarding a good deed of 
said land. ‘The notes are to be $2,500 at three months, $2,500 at 
six months, both with interest. 

(Signed) -_, BELL, Cashier.” 


To the foregoing offer defendants objected in words as follows, 
to wit: 

“Objected to as incompetent and irrelevant under the pleadings 
In this ease.’ 

And further objected to by defendants as follows, to wit: 

“ Objected to as irrelevant and immaterial; also that all the de- 
fendants were not present at the time it Was executed.” 

The court overruled the objections and admitted the paper in 
evidence in words as follows, to wit: 

“This is a part of the transaction, and two of the defendants, at 
any rate, were connected directly with it, and it seems to me that it 


is admissible in evidence. What the e tte CL Oj if may be we will See 
further on.” 
To which decision ot the court the defe ints excepted and 


prayed the court to seal this bill of exceptions “apr cl; is accord! gly 
done. 


M. W. ACHESON. 


Oo Upon the trial of the issue in this cause the plaintiffs 
offered in evidence a letter from W. W. Bell to the cashier of 
the Bank of Commerce of Buffalo, N. Y., in words and figures fol- 
lowing, to wit: 
“ BRADFORD, PA., 11, 27, 1883 

"We. Llavyes, l’sq., ¢ 

: ey AR SIR: I ( nclose a deed Liat Day! fuller WX Melvin’s att’y 
Wishes ¢ xyecule d in) place of the one sent by You, OlL TW celpt of which 
| will forward Money, hotes, and old deed 


“ Yours truly, W. W. BELL, Cas. 
' This is al Pa. form and the other is a N. Y one.’ 


And at the same time, and in connection with above-mentioned 
letter, the plaintiffs also offered in evidence another letter from W. 
W. Bell to the cashier of the Bank of Commerce of Buffalo, N. Y. 
words and figures following, to wit: 


‘ BkADFORD, Pa., 11, 29, 1859. 
“KE. W. Hayes, Esq., Cas. 
“Dear Sir: By request of Bayne, Fuller & Melvin I return deed 
D. B. Wiggins to you. Their attorney has written Mr. Wiggins 
giving the reasons for so doing. 
“ Yours truly, W. W. BELL, Cas.” 


34 And at the same time, and in connection with the two let- 
ters last above mentioned, the plaintiffs also offered another 
letter from W. W. Bell to the cashier of the Bank of Commerce of 
Butlalo, N. Y., in words and figures following, to wit: 
b—15) 
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“ BRADFORD, Pa., 11, 24, 1883. 
“KE. W. Hayes, Cas. 
‘“ Dear Str: Yours of 23d inst. at hand. The search is taking 
longer than expected, but will probably be completed by Monday. 


“ Yours truly, W. W. BELL, Cas.” 
being the three letters identified by the witness, W. W. Bell. 


To the foregoing offers of the three letters above described defend- 
ants objected in words following, to wit : 

“ Objected to as being simply a declaration of Mr. Bell and not 
binding or affecting the defendants in any way.” 

Defendants further objected to said offers in words following, to 
wit: 

“ Def’ts’ counsel object to all the letters as incompetent against 
the defendants; that they are at most but declarations of this wit- 
ness.” 

The court overruled the objections and admitted the letters in evi- 
dence. 

The court used the following words in making above ruling, to 
wit: 

“TI do not see that he says anything in this correspondence that is 
against the defendants—anything more than he explains the trans- 
actions as they occur. I think that-is about all there is of it. One 
of the letters, | understand the witness to say, was written at the 

request of the defendants. I think I will receive these letters.” 
oo To which decision of the court in overruling said objections 

and admitting in evidence said letters defendants excepted 
and prayed the court to seal this bill of exceptions, which !s aceord- 
ingly done. 


M. W. ACHESON. 


Upon the trial of the issue in this cause the plaintiffs offered in 
evidence a certain instrument in writing, purporting to be a letter 
from E. W. Hayes, dated November 25rd, 1885, addressed to W. W. 
Bell, in words and figures following, to wit: 

“ BuFFALO, 11, 25, 1883. 
“'W. W. Bell, Esq., cashier, Bradford. 

“Sir: I enclose for collection and remittance deed of J. M. and D. 
B. Wiggins, for which please remit us your draft on N. Y., 4,750, & 
two notes given by Bayne, Fuller & Melvin, 2,500 euch, at 3 & 6 
months, with interest, to order D. B. Wiggins. 

“ Yours truly, K. W. HAYES, C.” 


To the foregoing offer defendants objected in words following, to 
Wit: 

“Objected to as incompetent for any purpose in this case.” 

And further objected to by defendants in words following, to wit: 

“ Objected to as incompetent and inadmissible.” 

The court overruled the objection and admitted the letter in evi- 
dence. 
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To which decision of the court in overrufing said objections and 
admitting in evidence said letters the defendants excepted and prayed 
the court to seal this bill of exceptions, which is accordingly done. 


M. W. ACHESON. 


ob Upon the trial of the issue in this cause, after the testimony 

was concluded, the defendants presented to the court the fol- 
lowing points, herein set forth at length, with the answer of the court 
thereto. 


, 


i. 


The defendants’ counsel respectfully ask the eourt to charge the 
jury that “the contract for the sale of the premises described in the 
plaintiffs’ declaration being in parol and there being no evidence 
that any possession thereof was taken by the defendants under and 
pursuant to the contract, there can be no recovery of the purchase 
price by the vendor unless the contract was fully executed by the 
delivery of a good and indefeasible deed for the land accepted by 
the vendees.” 

To the foregoing point the court answered as follows, to wit: 

“The answer of the court to that point is this: This point is af- 
firmed with this qualification, that if the first deed, the one of No- 
vember 22nd, 1883. was accepted by the defendants, and “ul their 
request the plaintiffs on November 27th, 1883, executed and on 
November 28th, 1883, transmitted to Mr. Bell a second deed, and on 
November 30th, 1883, such second deed was tendered by plaintiffs 
to two of the defendants, viz., Mr. Bayne and Mr. Fuller, this was a 
sufficient execution of the contract, notwithstanding the first deed 
was defective.” 

To which answer of the court defendants excepted and prayed the 
court to seal this bill of exceptions, which were taken before verdict, 
and the bill is accordingly sealed 

| M. W. ACHESON 


+) 


Upon the trial of the issue in this cause, after evidence was 
closed the defendant submitted to the court the following 
point and asked the court to charge the jury as follows: 

“2nd. That until such delivery and acceptance the arrangement 
rested entirely in parol, and was ineffectual to pass the title to the 
land to the vendees and render them liable to thi vendor for the 
purchase-money by reason of the statute of frauds and perjuries.” 

Which point was answered by the court in words as follows: 

“This point is affirmed, with the qualification expressed in the 
answer to the first point, and that I will again read you: 

“This point is affirmed with this qualification, that if the first 
deed, the one of November 22nd, 1883, was accepted by the defend- 
ants, and at their request the plaintiffs on November 27th, 1883, 
executed and on November 28th, 1883, transmitted to Mr. Bell a 
second deed, and on November 30th, 1883, said second deed was 
tendered by plaintiff to two of the defendants, viz, Mr. Bayne and 
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Mr. Fuller, this was a sufficient execution of the contract, notwith- 
standing the first deed was defective. 

“The first deed was undoubtedly defective and very seriously so. 
Notwithstanding, if you find from all tae evidence that that deed 
Was accepted by the defendants, and that they called upon the plain- 
tiffs to execute a more perfect conveyance, and that Was done and 
transmitted to Mr. Bell and then tendered to the defendants, that 
would he a compliance with the requirements of the law.” 

To which answer of the court to the foregoing point the defend- 
ants excepted before verdict, and prayed the court to seal this their 
bill of exceptions, which is accordingly done. 


M. W. ACHESON. 


) 


the evidence, the defendauts submitted to the court the fol- 
lowing point and asked the court to charge the jury as follows: 

“ord. If the defendants agreed in parol that the money and notes 
which were to be the consideration of the purchase should be de- 
livered by Bell to the plaintiff on receipt of the deed from her the 
defendants had the right to rescind the agreement at any time be- 
fore the receipt by Bell of such deed and the delivery of the money 
and notes to her.” The court answered said point in the words fol- 
lowing, to wit: 

“This point is affirmed with the explanation that a rescission so 
effected would leave the defendants liable to an action for damages— 
that is to say, this contract being il parol contract at any time before 
it was consummated the defendants had a right to notify Bell neither 
to accept the deed nor to transmit the money and _ notes, subject to 
their lability to an action for damages, such damages as the plain- 
tiff miglit sustain.” 

To which answer of the court to the foregoing point defendants 
excepted before verdict and prayed the court to seal this their bill 
of exceptions, which is accordingly done. 

Upon the trial of the issue in this cause the defendants, after the 
evidence was closed, submitted the following point to the court and 
asked the court to charge the jury as follows: 

“4th. If no notes or money were placed in the hands of Bell at 
the time of or subsequent to the alleged agreement by Fuller and 
Bayne that the deed should be forwarded to him, Bell, and the 
money and notes be delivered to the plaintiffin payment of the 
consideration and it was so known and understood by Wiggins, then 
there was nothing done by Bayne and Fuller towards an ex- 
ecution of the contract on their part, and thev had a right 
and were at liberty to rescind it by notice to Bell not to re- 
ceive the deed.” 

The court answered the foregoing point in the words following, to 
wit: 

“This point is affirmed, with the explanation I have already given, 
that it would leave them open to an action for damages.” 

To the foregoing answer of the court to defendants’ fourth point 


89 


35 Upon the trial ot the issue in this CoHuse, after conelusion of 


Ri ne 
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the defendants excepted before verdict, and praved the court to seal 
this their bill of exceptions, which is accordingly done. 

Upon the trial of the issue in this cause, after the evidence was 
closed, defendants submitted to the court the following point and re- 
quested the court to charge the jury as follows, to wit: 

“6th. If Wiggins agreed with Bayne and Fuller to convey to the 
defendants land the title to which was in his wife without disclosing 
her ownership, they had a right to refuse to execute the contract on 
that account when they learned that fact.” 

Which point and request of defendants the court refused in the 
words following, to wit: 

“This point is refused.” 

To which answer of the court the defendants excepted before ver- 
dict, and prayed the court to seal this their bill of exceptions, which 
is accordingly done. 


M. W. ACHESON, 


40 Upon the trial of the issue in this cause the defendants, 

after the evidence had closed, submitted to the court the fol- 
lowing point and asked the court to charge the jury in words as 
follows, to wit: 


“Oth. There being no tender of the deed to Melvin, then there is 
no execution of this contract by the plaintiffas to him. He is not 
liable for the purchase price, either individually or Jointly with 
Fuller-and Bay ne, and the verdict should be for the defendants.” 

The court answered the foregoing ninth point of defendants in 
words as follows, to wit: 

“This polnt is refused. If Mr. Melvin subs que ntly acquiesced 
in or ratified this contract, of which there Is some ¢ vidence, in my 
judgment, a tender to him individually was not necessary. When 
I say ‘ some evidence, in my judgment, I mean some evidence to go 
to the jury. I do not mean to intimate any opinion on the effect of 
that evidence.” 

To which answer of the court to the foregoing point defendants 
excepted before verdict, and prayed the court to seal this their bill 
of exceptions, which is accordingly done. 


M. W. ACHESON. 


Upon the trial of the issue In this cause, after the evidenee had 
closed, the defendants submitted to the court the following point and 
asked the court to charge the jury as follows, to wit: 

“10th. There is no evidence to submit to the jury that Melvin 
agreed to make the purchase with Bayne and Fuller or subsequently 
ratified it or had any knowledge of such an arrangement before the 
commencement of this suit.” 

The court refused the foregoing tenth point of defendants in words 
as follows, to wit: 

“ This point is refused. That is not my recollection of the 
4] evidence, but what the testimony is upon that point is ex- 
clusively for you. All that I say is that it is for you to de- 

cide that and not the court, and I therefore decline the point.” 


2. ES Ae, 
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To which answer by the court of defendants’ tenth point defend- 
ants excepted before verdict, and prayed the court to seal this their 
bill of exceptions, which is accordingly done. 


M. W. ACHESON. 


Upon the trial of the issue in this cause, after the evidétce had 
closed, the defendants submitted to the court and asked the court to 
charge the jury as follows: 

“12th. That under the pleadings in the case the plaintiff is bound 
to show a good title to the premises as vested in her, and not hav- 
ing so shown she cannot recover in tlits case.” 

The court answered and refused the foregoing twelfth point of 
defendants in words as follows: 

“This point is refused.” 

The counsel for defendants excepted to the foregoing answer to 
defendants’ twelfth point before verdict,and prayed the court to seal 
this their bill of exceptions, which is accordingly done. 


M. W. ACHESON. 


Upon the trial of the issue in this cause the court, in charging the 
jury, said to them as follows in answering defendants’ second point: 
“That if the first deed, the one of November 22nd, 1883, was ac- 
cepted by the defendants, and at their request the plaintiffs, on No- 
venber 27th, 1883, executed and on November 25th, 1885, trans- 
mitted to Mr. Bell a second deed, and on November 30th, 1883, said 
second deed was tendered by plaintiff to two of the defend- 
4? ants, viz... Mr. Bayneand Mr. Fuller, this was a sufficient exe- 
cution of thecontract. Notwithstanding the first deed was de- 
fective—the first deed was undoubtedly defective, and very seriously 
so—notwithstanding if you find from all the evidence that that deed 
was accepted by the defendants, and that they called upon the 
plaintiff lo execute a more perfect conveyance, and that was done 
and transmitted to Mr. Bell and then tendered to the defendants, 
that would be a compliance with the requirements of the law.” 
The defendants excepted to that part of the charge of the court 
before verdict, and prayed the court to seal this their bill of excep- 
tions, which is accordingly done. 


M. W. ACHESON. 


In the trial of the issue in this cause the court failed to properly 
instruct the Jury what would be an acceptance of the deed or deeds 
by the defendants, and the defendants excepted to the charge before 
verdict, aud prayed the court to seal this their bill of exceptions, 
which is accordingly done. 
| The foregoing bill of exceptions served on us Sep. 22, 1887. 

DAVENPORT & GRIFFITH, 
Alt’ys for Def’tsin Error, Erie, Pa. 
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43 Copy of Bond for Supersedeas. 


In the Cireuit Court of the United States for the Western District of 


Pennsylvania, at Erie. 


5b. B. Wiaarns and JANg M. Wiaatns, His ) 
Wife,in Right of the said Jane M. Wig- | 
gins, Citizens of the State of New York, 
v8. | No. 4 July Term, LSSo. 
5S. G. Bayur, J. M. FULLER. and I. Jd. 
Melvin, Citizens of the State of Penn- | 
sylvania. | 


IK.now all men by these presents that we,S.G. Bayne, J. M. Fuller, 
T. J. Melvin, C. H. Foster, and F. W. Davis, all of the county of Me- 
Kean and State of Pennsylvania, are held and firmly bound unto 
the above-named Jane M. Wiggins in the sum of twenty-five thou- 
sand dollars, to be paid to the said Jane M. Wiggins; for the pay- 


ment of which, well and truly to be made, we do bind ourselves and 
each of us, our and each of our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 
Sealed with our seals and dated the second day of December, in 
the year of our Lord one thousand eight hundred and elghty-six. 
Whereas the above-named 8S. G. Bayne, J. M. Fuller, and T. J. 


Melvin have prosecuted their writ of error to the Supreme Court of 


the United States, at the city of Washington, District of Columbia, 
to reverse the judgment rendered in the above suit by the circuit 
court of the United States for the western district of Pennsylvania, 
at Erie: 
Now, therefore, the condition of this obligation is such that if the 
above-named 8. G. Bayne, J. M. Fuller, and T. J. Melvin shall prose- 
cute their writ of error to effect and answer all damages and 
44 costs if they fail to make their writ of error good, then this 
obligation shall be vold : othe rwise the same shall be and re- 
main in full force and virtue. 


S.G. BAYNE.  [sEAL. 
J. M. FULLER. [seat.] 
T. J. MELVIN.  [SEAL..| 
C. H. FOSTER. [seat., 
Yr. W. DAVIS. | SBAL.| 


Sealed and delivered and tuken and acknowledged this second 
dav of December. 1886, before me— 
FY. W. GRANT, 


U. S. Commissioner, Western District of Pa., at Erie. 


Unirep STatres OF AMERICA, | . 
- . ° . * NS 
Western District of Penna., | 


C. H. Foster and F. W. Davis, being duly sworn, depose and say 


a 
i 
ah 
q 
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and each for himself saith that he is worth the sum of twenty-five 
thousand dollars over and above all his just debts and liabilities. 
C. H. FOSTER. 
’. W. DAVIS. 
Sworn to and subscribed before me this second day of December, 
A. D. 1886. 
Fr. W. GRANT, 
U. S. Commussioner, Western District Pa. 
[I approve the above bond and the sufficiency of the sureties 
thereto. 
M. W. ACHESON, U.S. Judge. 
Endorsed: No. 4. July term, 1855. TD. B. Wiggins e al. vs. S. 
G. Bayne et al. Bond for supersedeas. Filed Dee. 2, 1886. F. W. 
Grant, deputy clerk. 


Ad Ordei hor lransmission of Certain Pap rs. 


Circuit Court of the United States, Western District of Pennsyl- 
vania. July Term, 1885. 


D. B. WIGGINs ef Ud. | 


Us. » No. 4, 
S. G. Bayne etal. } 
Motion. 
And now, to wit, S« pt. 2Sd. 1SS7,. motion — on the part of the de- 


fendants in) this Case for uti order LO have the papers, letters, col- 
tracts, and deeds introduced in evidence Ol} the trial of this cause 
and a copy of the reporter's notes of testimony taken at the time of 
the trial thereof attached to the reeord and transmitted therewith 
to the Supreme Court of the United States. 

M. F. ELLIOTT, 

T. A. MORRISON, 

BROWN & STONE, 

Att’ys for Defendants. 


Sept. 23d, 1887.—Motion allowed, and it is so ordered by the 
court. 


46 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable ihe judges of 
the United States circuit court for the western district of Pennsyl- 
vania, Greeting : 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between D. B. Wiggins and Jane M. Wiggins, his wife, in right 
of the said Jane M. Wiggins. citizens of the State of New York, 
pl’ff-, and S. G. Bayne, J. M. Fuller, and T. J. Melvin, citizens of 
Pennsylvania, def’ts, a manifest error hath happened, to the great 
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damage of the said defendants, as by their complaint appears, 
we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
Sate, lo thi Supreme Court of the United States, together with this 
writ, so that vou have the same at Washington, D. C., on the 2nd 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proc edings aforesaid being in- 
spected, tne said Supre he Court may CuUSe further Lo be done tO cor- 
rect that error what of rightand according to the laws and custom 
of the United States should be done. 
Witness the Honorable Morrison R. Waite, 

Seal of the U. S.Cir- Chief Justice of the Supreme Court of the 

euit Court, W. D. United States, this 3rd day of December, A. D 

Penna. LSS6. 

H. D. GAMBLE, 
Cle rk U. S. Oi. Court. 
Allowed by— 
M. W. ACHESON, U. S. Judge. 


| Endorsed:| No. 4. July term, 1585. D. B. Wiggins et al. vs. 
S.G. Bayne et al. Writ of error. Filed Dec. 3, 1886. 


if} UNITED STATES OF AMERICA, 
7 steri District of P. pnsylvania, } 


To D. B. Wig: 


egins and Jane M. Wiggins, his wife, in right of said 
Jane M. Wiggins, citizens of the State of New York, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, 
D. ©.. on the 2nd Monday of October next. pursuant to a writ of 
error filed 1 the clerk’s othee of the United states circuit court, 
wherein S. G. Bayne, J. M. Fuller, and T. J. Melvin, citizens of the 
State of Pennsylvania, — plaintiffs in error and you are defendants 
in error, to show cause, if any there be, why the Judgment rendered 
against the said plaintiff in error.,as 1n the said writ of error wetn- 
tioned, should not be corrected, and why speedy justice should not be 
done to the parties in that behalf. 

Witness my hand this third day of December, A. D. 1886. 


M. W. ACHESON. 
Judge of U.S. Cireuit Court. 


This served on us Dee. 23d, 1886, at Erie, Pa. 
DAVENPORT & GRIFFITH, 
Alt’ys for dD f’ts un Krror. 


[Endorsed :] No. 4. July term, 1885. D. B. Wiggins et al. vs. S. 
G. Bayne et al. Citation. 
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47 In the Cireuvit Court of the United States for the Western 
District of Pennsylvania. 


D. B. Wicetnsand JANE M. Wiacarns, His ) 
Wife, in Right of said Jane M. Wig- | 
gins, Citizens of the State of New York, | . ee — 
' ia , No. 4. July Term, 1885, 

S. G. Bayne, J. M. Fuuwer, and T. J. | 
Melvin, Citizens of the State of Penn- | 
sylvania. | 


at Erie. 


Western District oF PENNSYLVANIA, 88: 

[, H. D. Gamble, clerk of the circuit court of the United States 
for the said district, do hereby certify that 
the annexed and foregoing papers contain 
a true Copy of the reeord and proceedings In 
the above-entitled case so full and entire as 
the same remains of record and on file in 
my office. 

[In testimony whereof | have hereunto signed my name and af- 
fixed the seal of the said court, at Erie, this 26th day of September, 
A. D. 1887. 


Seal of the U.S. Cir- 
euit Court, W. D. 
Penna., Erie. 


H. D. GAMBLE, Clerf, 
Per Fk. W. GRANT, Deputy. 


WESTERN District OF PENNSYLVANIA, 88: 

[, M. W. Acheson, judge of the United States district court for said 
district, presiding in the U.S. eireuit court, do hereby certify that 
H. D. Gamble, above named, was at the time of making the above 
certificate and is now clerk of the said court, and that the said cer- 
tificate made by him is in due form of law. 

M. W. ACHESON, 
Pr siding [/ S. (ireuil ( ourt. 

Erie, Sep. 26th, 1887. 

458 2470. 
S. G. Bayne, president. J. M. Fuller, vice-president. 
C(I’. Melvin) W. W. Bell, cashier. 
First National Bank of Bradford. 
BRADFORD, Pa., Nov’ 21st, 1883. 

Received $4,750 from Bayne, Fuller & Melvin, which is the cash 

payment on a lot of 70 acres of land sold to them by D. B. Wiggins 


for $10,000 ; the balance to be paid in notes and money as agreed 
on by both parties. I am to remit this money and the uotes spoken 


of to said D. Bb. Wiggins on his forwarding a good deed of said land. 
The notes are to be $2,500 (@ 3 mos. and $2,500 (@ 6 mos., both with 


interest. 


W. W. BELL, Cas. 


[Endorsed :| Wm. Bell. Receipts. Nov. 21, ’83. 
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19 Bank [torn] in Buffalo. 
Thos. Thornton, pres’t. H. G. Nolton, vice-pres’t. 


Ki. W. Hayes, cashier. 


buUFFALO, 11, 25, 1883. 
W. W. Bell, Esq., cashier, Bradford. 

Sir: | enclose for collection and remittance deed of J. M. & D. B. 
Wiggins, for which please remit us your draft on N. Y.,* 4,750 & 
two notes given by Bayne, Fuller & Melvin, 2,500 each, at 5 & 6 
months, with interest, to order D. B. Wiggins. 


Yours truly, le, W. HA YES. U. 


We presume the remittance will be at par. 


| Kendorsed | ’k Commerce. Nov. 23, ’83. 


an cami al oc ete te - ; 
" é : it . or ap cing 


ea SRR 


50) 2470. 


eS ea 


S. Gy. Bayne ' president. J. M. Fuller, vice-president. 
W. W. Bell, cashier. 
First National Bank of Bradford. 
BRADFORD, Pa., 11, 24, 1883. 
E. W. Hayes, cas. 
Deak Sir: Yours of 23 inst. at hand. The search is taking 
longer than expected, but will probably be com pleted DY Monday. 


Yours truly, W. W. BELL, Cas. 


| Endorsed :| Wm. Bell. Letters. Nov. 24, ’S3. 


5] 2470. 

S. G. Bayne, president. J. M. Fuller, vice-president. 

W. W. Bell, cashier. 
First National Bank of Bradford 
BRADFORD, Pa., 11, 27, 1883. 

kK. W. Hayes, lusq., Cas 

Dear Sir: I enclose a deed that Bayne, Fuller & Melvin’s att’y 
wishes c Kecuted in pl ice of the one sent by You,on receipt of which 


| will forward money, notes, and old deed 


Yours truly, W. W. BELL, Cas. 
This is a Pa. form and the other is a N. Y. on 


| End orsed + Wim. Bell. Nov. 27,’83. 


} 
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D2 2470. 

5. G. Bayne, president. J. M. Fuller, vice-president. 

W. W. Bell, cashier. 
First National Bank of Bradford, 
BRADFORD, Pa., 11, 29, 1883. 

EK. W. Hayes, Esq., cas. 

Dear Str: By request of Bayne, Fuller & Melvin I return deed 
of D. B. Wiggins to you. Their attorney has written Mr. Wiggins, 


giving the reasons for so doing 


Yours truly, WwW. W. BELL. Cas. 


( Endorsed:] Win. Bell. Letters. Nov. 29, ’83. 


Warranty Deed. (18.) 


. 
— 
~ 


Young, Lockwood & Co., printers and stationers, 209 Main street, 
Buffalo. 


This indenture, made the twenty-second day of November, in the 
Vear of our Lord one thousand elght hundred and elghty-three, 
between Jane M. Wiggins, of the town of West Seneca, in the county 
of Erie and State of New York, of the first part, and S. G. Bayne, 
J. M. Fuller, and T. J. Melvin, of the city — Bradford, in the State 
of Pennsylvania, of the second part, witnesseth: That the said party 
of the first part, for and in consideration of the sum of ten thousand 
dollars, lawful money of the United States of America, to her in 
hand paid by the said party of the second part, the receipt whereof 
is hereby confessed and acknowledged, has granted, bargained, sold, 
remised, released, aliened, conveyed, and confirmed, and by these 
presents does grant, bargain, sell, remise, releuse, allen, Convey, and 
confirm, unto the saia party of the second part and to their heirs 
and assigns forever all that certain piece or parcel of land sit- 
uate in the township of Favette, in the county of McKean, in the 
State of Pennsylvania, bounded and described as follows, viz: Be- 
ginning at a beech, northwest corner of lot No. forty-four of the al- 
lottment of the lands of the State in said township, thence north 
by unseated lands twenty-eight perches and three-tenths of a perch 
to a post; thence by unseated lands south eighty-nine and two- 
thirds degrees west one hundred and eleven perciies and seven- 
tenths of a perch to a post; thence by unseated land south forty and 
one-teuth perches to a post, west fifty perches to a post; thence by 
unseated lands south seventeen and three-sixths degrees east one 
hundred and twenty-six and five-tenths perches to a beech; thence 
by unseated lands south eighty-nine and one-fourth degrees east 
one bundred and fifty-nine and two-tenths perches to a_ post; 
thence north by west line of lot No. forty-four one hundred forty- 
one and four-tenths perches to the place of beginning, contain- 
ing one hundred and forty-seven and three-tenths acres, be the 
same more or less, excepting and reserving froin the north part 


a 
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thereof seventy-five acres heretofore conveyed to Timothy Mul- 
len by the party of the first part, the said land not hereinbefore ex- 
cepted and hereby conveyed being seventy acres of land, together 
with all and singular the tenements, hereditaments, and appurte- 
nances thereunto belonging or in anywise ap pert alning, and the re- 
version and reversions, remainder and remainders, rents, issues, and 
profits thereof, and all the estate, right, title, interest, dower and 
right of dower, claim, and demand whatsoever of the said party of 
the first part, either in law or —— of, in, and to the above-bar- 
gained premises, with me pieces ereditaments and appurtenances ; to 
have and to hold the s: 1 pre mises as above described, with the ul })- 
purtenances, unto the ph party of the second part and to their 
heirs and assigns forever; and the said Jane M. Wiggins, for herself, 
her heirs, executors, and administrators, does covenant, grant, bar- 
gain, and agree to and with the said party of the second part, their 
heirs and assigns, that the above-bargained premises in the quiet 
and peaceable possession of the said party of the second part, their 
heirs or assigus, against all and every person or persons lawfully 
claiming or to claim the whole or any part thereof she will forever 
warrant and defend. 

In witness whereof the party of the first part lias hereunto set her 
hand and seal the day and year first above written 

: JANE -M. WIGGINS. [sEAz. | 
D. B. WIGGINS 


Signed, sealed, and delivered in presence of— 


54 STATE OF New YOrK, | 
enema County. . 
On this — day of ——, 1SS-, before me, the subser:ber, appeared 


who acknowledged that he executed the within instru- 
ment; and I certify that 1 know the person who made the sald ac- 
knowledgment to be the individual described in and who executed 
the within instrument; that at the time of the execution of this ae- 
know ledgm«e an he "NuSsS -—, 

Married or single, as the case may 


—_ 


STaTte OF New YORK, | 
Krie County, “ae 

On this twenty-third day of November, 1555, before me, the sub- 
scriber, appeare d Dennis B. Wiggins and Jane M. Wiggins, his wife, 
and seve onihe acknowledged that they had executed the within in- 
strument: and the said Jane M Wi lggvins, on a private examination 
apart from her husband, ack nowledyed that she executed the Within 
instrument freely and without any fearor compulsion of her hus- 
band ; and I further certify that | know the persons who made the 
said acknowledgment to be the individuals described in and who 
executed the within Instrument. 

STEPHEN LOCK WOOD, 
Notary Public in and for Erie County, New York. 
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STATE OF New YOrK. 


rie County, ("], rhe’ Office, f LR 


I, Joseph E. Ewell, clerk of said county and of the courts thereof, 
the same being courts of record, do hereby certify that Stephen 
Lockwood, whose name is subscribed to the proof or acknowledg- 
ment of the annexed instrument In writing, was at the time of tak- 


Ing such proof or ecknowledgment a notary, 


Seal Clerk’s Office for public in and for the said county, duly com- 
the County of Erie, missioned, sworn, and authorized to take the 
ee ¢ same;and, further, that [am well acquainted 

with his handwriting and verily believe that 
the signature to the said proof or acknowledgment is genuine; and, 
further, that the annexed se gH ‘As xecuted and acknowledged 
according to the laws of the State of New York. 

In testimony whereof I have Poel ar set my hand and affixed 
the seal of said county, at Buffalo, this 23rd day of November, A. D. 
1883. 

CHAS. H. AVERY, J)’y Clerk. 


| Endorsed: | 535. Dated Nov. 22d, ’85. E’cut. Nov. 23d, ’83. 
Warranty deed from —— to 
,188-. Recorded in the clerk’s office of the county of In 
Liber —, page —, the — day of , 188-, at — o'clock — m., and 
examined. , clerk. 


DO Entered according to act of Congress in the year 1873 by 
I’. Schcening & Co. in the office of the librarian of Congress, 
at Washington. 


No. 100. De ed, Warranty. 
Fred. Schcening & Co.’s uniform series of law blanks. 


This indenture, made the twenty-sixth day of November, in the 
year of our Lord one thousand eight hundred and eighty-three, be- 
tween Jane M. Wiggins, of the town of West Seneca, county of Erie, 
and State of New York, and D. b. Wiggins, her husband, of the 
same place, of the first part, and 8. G. Bayne, J. M. Fuller, and T. J. 
Melvin, of the city of Bradford, McKean county, State of Pennsyl- 
rania, of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of ten thousand dollars, lawful money of the United States 
of America, unto them well and truly paid by the said party of the 
second part at and before the sealing and delivery of these presents, 
the receipt of which is hereby acknowledged, have granted, bar- 
gained, sold, aliened, released, conveyed, and confirmed, and by these 
presents do grant, bargain, sell, alien, release, convey, and confirm, 
unto the said party of the second part, their heirs and assigns, all 
that certain piece or parcel of land situate in La Fayette township, 
McKean couuty, Pennsylvania, bounded and described as follows, 
viz: Beginning at a beech tree, the northwest corner of lot No. 44 of 


RRR 


Dated the — day of 


— ™ 


ee ~~) 


—_—_—~, 


ne 


— 


Se NNR A oe ~~, 


—__—~, 
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the Fox 7 in said La Favette township, McKean county, Penn’a, 
thence north | AY unseated land 28 perches and rd ot a perch to a 
post; thence by unseated land south -893° west 1114’) perches to a 
post - thence by unseated land south LO), pre rches to a post, west 50 
perches toa post; thence by unseated land south 172° east 126,°, 
perches to beech; thence by unseated land south 894° east 1597, 
perches to post; thence north by the west line of lot 44 one hundred 
forty-one and ;4; perchesto the place of beginning, containing 147,, 
acres, with the usual allowance of 6% for roads, the same being part 
of warrants No-. 3452 and 3433, excepting and reserving therefrom 
and thereout all that part and portion thereof heretofore conveved 
by said first party and her husband by deed dated December 25, A. 
|). ISS, LO Timothy Mullin, Jr., and record d in the othee of the re- 
corder of deeds of McKean county in Deed Book No. 19, at page 62, 
bounded and described as follows, viz: All that certain plece or 
parcel of land situate in La Fayette township, McKean county, Penn’a, 
beginning at a post, the northeast corner of the Wiggins lot, thence 
along the east line of said lot south 1° 30’ east 86.15 rods to a post 
thence south SS° 15’ west 163.45 rods to a post in the west line of 
said lot; thence along said west line north 1° 45 west 44.9 rods 
to tne west northwest corner of said lot; thence along the lot line 
north SS° 15’ east oU.7 rods to a Post ; thence along lot line north 
1° 40’ west 41 rods to the northwest corner of said lot; thence along 
the north line of said lot north S8° east 43.4 rods to a post, and 
the nce, continuing Ol} sald north line north 88° 15’ east 60.7 rods, to 
the place of beginning, containing 7o acres, more or_less, being part 
of lot 46 and part of warrants 3432 and 3433, the part of said land 
here by conve yed stentislielonn seventy (7U) acres or more— 
56 Together with all and singular the tenements, heredita- 
ments, and appurtenances to the same belonging or in any- 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof, and also all the estate 
right, title, interest, property, claim, and demand whatsoever, both 
in law and equity, of the said party of the first part of, in, to, or out 
of the said premises and every part and parcel thereof : 

To have and to hold the said premises, with all and singular the 
a} purten: inces, untothe said parties of the second part , theirheirs and 
assigns, to and for the only proper use and be hoof of the said parties 
of the second part, their heirs and assigns forever. 

And the said Jane Wiggins and D. b. Wiggins, their heirs, execu- 
tors, and administrators, do bv these presents covenant, grant, and 
agree to and with the said parties of the second part, their heirs and 
assigns, that they, the said Jane Wiggins and D. b. Wiggins, their 
heirs, alland singular - hereditaments and premises hereinabove 
described and granted or mentioned and intended sv to be, with the 
appurtenances, unto the phe parties of the second part, their heirs 
and assigus, against the said party of the first part and their heirs 
and against all and every other person or persons whomsoever law- 
fully cl: aiming or to claim the same or any part thereof shall and 
will by these presents warrant and forever defend. 
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In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and yeur first above written. 
JANE M. WIGGINS. SEAL. | 
DENNIS b. WIGGINS. ms 


Signed, sealed, and delivered in the presence of—the word north 
interlined in 19th line of 2nd page before signuing— 


een erent ea 
. 


STaTe OF New YORK, | 
County of Erie, 
Be it remembered that on this 27th day of November, in the year 
one thousand eight hundred and eighty-three, before me, a notary 
public in and for said county, personally appeared Jane Wiggins 
and D. B. Wiggins, her husband, who | am satisfied are the indi- 
viduals named in and who executed the above deed or conveyance, 
and, I having first made known to them the contents thereof, they 
acknowledged that they signed, sealed, and delivered the same as 
their voluntary act and deed; and the said Jane Wiggins, being of 
full age, on a private examination apart from hersaid husband by me 
thereon privately examined and the full contents of the above deed 
being by me first made fully known unto her, did thereupon declare 
and say that she signed, sealed, and delivered the same as her vol- 
untary act and deed freely and without any coercion or compulsion 
on the part of her said husband. 
Witness my hand and notarial seal. 
[Seal George A. Davis, Notary Public, Erie Co., N. Y.] 
GEORGE A. DAVIS, [1. s.] 
Notary Public. rie 1 3 gs 


‘Or 
“ Pat 


STATE OF New York, | 
Erie County, Clerk’s Vjlice, " - 

I, Joseph Ke. Ewell, clerk of said county and of the courts thereof, 
the same being courts of record,do hereby certify that George A. 
Davis, whose name is subscribed to the proof or acknowledgment 
of the annexed instrument in writing, was at the time of taking 

such proof oracknowledgment a notary pub- 
Seal Clerk’s Office lic in and for the said county, duly commis- 
for the County of sioned, sworn, and authorized to take the 

Erie, N. Y. same; and, further, that I am well ac- 

quainted with his handwriting and verily 
believe that the signature to the said proof or acknowledgment is 
genuine; and, further, that the annexed instrument is executed and 
acknowledged according to the laws of the State of New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at Buffalo, this 28 day of November, A. D. 
1883. 

J. E. EWELL, Clerk. 

| Endorsed :] Dated Nov. 26,’86. E’cut. Nov. 28, ’86. No. 

—. Deed. Jane Wiggins and D. B. Wiggins, her husband, 


~] 


or 
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to 8S. G. Bayne, J. M. Fuller, and T. J. Melvin. Warranty. Dated 
lor —— ——,. (Consideration. Recorded kin- 
tered for record in recorder’s othee of —_—— county the — day of 
ED is—. ——_ recorder. ‘| ur, S— iY o. s—. 


COMMONWEALTH OF PENNSYLVANIA, | 


. A 
County, 
Recorded on this — day of ~ F DD. 1sS—. in the recorder’s 
office of said county in Deed Book. vol. —, page — 


Given under ny hand and the seal of the said oftiice the date 
above written. 


, 
— Recorder. 


5S Circuit Court of the United States. Western District of Penn- 


~ = : 
SVivVahla. 


D. B. Wicerns and Jane M. Wiaarns, His ) 
Wife, in Right of the said Jane M. Wig- | 

gins, t. July Term, 1885. 
Ss. | 


S. G. Bayne, J. M. Futter. and T. J. MELVIN. } 


Tried before Hon. M. W. Acheson and a jury at Erie, Pa., July 
~7Tth, 1SS86. 

Messrs. Davenport and Griffith and James George, Esq., appearing 
for the plaintiffs. 

Hons. R. Brown and M. F. Elliott and T. A. Morrison, Esq., ap- 
pearing for the defendants. 

PI’ftts’ counsel ask leave to file anothe COUNL tO their declaration, 
making an additional count; allowed, with the privilege to the 
defendants of filing al replication to it during the trial, if desired, 


59 Dr. 1). Lb. WIGGINS, sworn and examlbped by Mr. DAVEN- 
PORT, testified: 
©. Dr. Wiggins, whereabouts do you reside ? 
A. In West Seneca, a short distance outside of the city of Buffalo. 
©. I wish you to state what, if any, property your wife owns a 
short ways Irom Bradforé—16 or 17 miles from Bradford. 


Objected to as incompetent to prove title. 

Pl’tts’ counsel first offers in evidence deed from the sheriff of Me- 
Kean county to Jane M. Wiggins. 

Objected to as incompetent, standing by itself. 

Offered for the purpose of showing title to this property for the 
recovery of the purchase-money of which this suit is brought. 

The Court: As one step in that direction I suppose it is compe- 
tent. The order of proof is not a matter that the court would con- 
trol unless there was some reason forit. I understand the counsel 
that they will follow it by other evidence. 

Mr. Davenport: Certainly. We propose to follow it up and 
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show that being not satisfied with the acknowledgement of 
60 this deed sent to the defendants by Mr. and Mrs. Wiggins 

that they themselves prepared a second deed with an ac- 
knowledgment, which they said was in accordance with the Penn- 
sylvania statute, which was sent to Dr. Wiggins and wife and by 
them signed, and then this deed was returned to them. 

The Court: Then the offer is to show that a deed from the plain- 
tiffs was accepted by the defendants ? 

Mr. Davenport: That is it. 

Mr. Eviiorr: It is a part of our defense that the plaintiffs did not 
have title. Itis alleged in the narr. in this case that they were 
seized in fee of this property which they undertook to convey to the 
defendants. Now we say that they are compelled to show title, not 
merely that they were purchasers of the sheriff’s deed and offered 
us such title as they had, but that it was a good title, and they can- 
not begin in the middle of the title for the purpose of showing that. 

The Court: As I understand the plaintiffs’ opening and offer it 
is alleged that this was a consummated transaction. I do not see 

that it is ubjectionable to give in evidence that sheriff's deed 
6] as identifying the property, and, in connection with other evi- 
dence indicated by the counsel’s opening, it is not an action 
on an executory contract,as I regard it. ‘This amended count is on 
an executed contract. I don’t see any objection to offering the deed. 


P|’ffs’ counsel renews his offer to put in evidence deed from Ches- 
ter S. King, high sheriff of McKean county, to Jane M. Wiggins for 
the property for the recovery of the purchase-money of which this 
suit is brought, dated February 26th, 1878. 

Objected to, as before, as irrelevant and incompetent, and objection 
overruled, deed received in evidence, and exception by def’ts’ coun- 
sel. 

Deed being recorded inthe prothonotary’s officeof McKean cOunLY 
February 27th, 1878, and in the recorder’s oftice April 12th, 1883, 
in Deed Book, volume 19, page 9D. 


Mr. DAVENPORT; resuming with the witness : 


Q. You say that you resided in Buffalo and that your wife owned 
this property ? 

A. Yes, sir. 

Q. Where did you go for the purpose of selling this property ? 

Come right down to the date of the contract. 
62 A. I went to Bradford. 
Q. When at Bradford who did you see? 

A. The first person I saw on the 20th of November, 1883—about 
the first person I called on—was my attorney, Mr. George, for the pur- 
pose of inguiring as to the financial responsibility of one of the par- 
ties that I had been conversing with in reference to the sale of the 
land. 

Q. ‘To whom did he refer you for the purpose of making these 
inquiries ? 


Spal 
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Objected to as immaterial; offered for the purpose of showing 
how he came to see Bayne, Fuller, and Melvin. 


A. I asked iim if this man was responsible, and he said he thought 
he was. , 


The Court: That is not material. 


Mr. DAVENPORT, resuming : 


\). What, if any, conversation did you have with these defendants 
on the 20th of November, 1883 ? 
A. I went into Mr. Fuller’s office to ask him—I was acquainted 
with Mr. Fuller—as to the responsibility of this man. 
O83 (). Give us the name. 
A. T. N. Barnsdell. 

(J. What did he say to you ? 

A. He said he thougit he was responsible 

(. Then what, if anything, did he say about buying this land 
himself * 

A. I said to Mr. Fuller that Mr. Barnsdell wanted to buy it, but 
that he wanted time on it—I think it was four, eight, and twelve 
months—but that | had had a good deal of trouble with the man that 
[ sold the north half to in getting my pay—a good deal of expense— 
and that | had much rather sel] it for eas! Mr. Fuller replied that 
they had thought about writing me in reference to this land; that 
they were operating largely in that vicinity, and they had thought 
¢ me in reference to buying it. 


? 


about writing 
(). (70 On 
A. Mr. Barnsdell had offered me—— 


{ bjected LO. 


(). State the conversation with Mr. Fuller. 

A. I said to him that he could have it at S140 an acre: that I had 
been offered $150, but that | would take ten dollars an acre less for 
eash. He said, “I will step out and see my pard.” 

meant his partner. He went out and was gone ten or fifteen 
4 minutes and Calne back and said they had made up their 
minds to offer me $10,000 for that lot. I said to him that I 
had promised to let two other parties know before I sold. I asked 
him if he would hold that offer open until that evening or the next 
morning, until I conld communicate with those parties. He said 


on 


‘ 


that they kept open until eight o'clock, and if I came and he was 
hot there that he had l telephone 1) his house, and that could Coln- 
municate with him there, and he would come up and consummate 
the trade. I saw those parties—one of them, Mr. barnsdell—with 
whom I had agreed to communicate before I sold positively. He was 
in Philadelphia. 

d. How did you learn that? 

A. From his partner or man in the office. 

). Where? 

\. At Bradford. 


Suppose he 


— 


—_ 
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Q. Why don’t you tell us what you did after leaving Fuller’s 
office ? 
Objected to, to what he did in the absence of Fuller. 


A. I didn’t see Mr. Barnsdell; he was in Philadelphia. I saw 
Mr. Thaver. 
(). After having seen Mr. Thaver what did you do? 
A. I went back to the office and it was closed. The next 
65 morning | went to the office, and Mr. Bavneand Fuller were 
both there. Wehad some considerable conversation as to 
the number of acres of land. Mr. Bayue insisted on my guarantee- 
ing a certain number of acres, and | proposed to have it surveyed. 
But at all events we settled down upon 70 acres, and he then stepped 
to his desk and wrote out a ecertifieate of di posit, as I called it. to 
the First National Bank or the eashier of the First National Bank. 
(). Who was that ? 
A. Mr. Bell. Stating—— 


Objected to, that it was in writing. 
P|'tfs’ counsel asks the defendants to produce the paper, being a 
receipt for S250 


Mr. Exnctiorr: We have had no notice to produce it, and we 
haven’t it so far as I know. 


P|’ ffs’ counsel reads the notice calling for the production of the 
receipt of $250 signed by Wiggins on land contract, and also to 
produce certain letters, ete. 

Def'ts’ counsel deny service of the subpcena and state that it has 
never been read to them. 


56 J. M. Futter sworn to make true answer,and examined 
by Mr. DAveNporRT: 
Q. Were you served by J.S. Barlow, constable, with this subpcena ? 


Subpeena shown witness. 


} 


A. I haven’t any recollection of it. The only recollection of hav- 
Ing any subpcena served on me was by Weaver, constable. 

Q. Have you any recollection of that subpoena having been served 
on you? 

A. I cannot tell you that. 

Q. Then you say you have no recollection of that sabpcena hay- 
ing been served on you? 

A. I cannot recognize that paper. 

Q. Have you any recollection of that paper having been served 
on you? 

A. That is all I can answer. 

Q. I ask you to answer yes or no. I ask if you have any recol- 
lection of that subpoena having been served on you? 

A. I have not. 

Q. Has there been any subpcena served on you by Mr. Barlow? 

A. I don’t recollect that he did. I recollect a constable named 


Weaver did. 
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67 Q. Did Mr. Barlow serve any on the 19th of July of this 
vear ? 
A. I have no recollection of it 
Q. What notice did you ever get in any way that you were re- 
quired to produce the receipt which you took from Mr. Wiggins for 
$250 ? 


A. 1 don’t know that I ever had any notice 


By Mr. Evviorr: 
(). Have you any recolleetion of having any notice ? 
A. Not the slightest. 


S. G. BAYNE sworn, and examined by Mr. Davenport: 


Q. Was this subpcena served on you by Mr. Barlow ? 
A. | don’t believe it was 
(). Was it served o1 » you? | don’t ask what you believe: | ask 
the fact. Was that subpeena served on you ? 
A. Leannot answer that yes or no. Mr. Barlow gave mea paper, 
which had the appearance of being larger than that, and 
68 said in effect that I was wanted in Erie at this date, and I 
never saw that paper to my recollection before, and I think 
it was twice the sizeof that paper that he read tome. He just sum- 
moned tne here to this court a} rl said not! ne of any rece! pt. 
(). Ile gave you no notice to produce the rec ipl t 


A. None whatever. 


T. J. Metvin sworn to make true answer, and examined by Daven- 
PORT: 


Subpeena shown witness. 


Q. Was this subpeena served on you? 
A. I coul wey tell. 
(.). Was any subpoena * 
A. Yes, sir. Mr. Barlow or Mr. Weaver, I don’t know which, met 
me on the street one day in Bradford and said that he had a sub- 
pcena for me to appear in Erie, and he didn’t read it and I didn't 
take it im my hands that | remember of. 
Q. Did he say anything about your producing a receipt for 
$?50? 
A. No, sir; he merely said that he had a subpeena to go to Erie 
on the 19th, and that was all that was said, and he passed 
OD on and | passed On. 
By Mr. Evviorr: 
Q. State whether you came here in response to the subpcena or 
if vou have been attending to or looking after this case at all. 
A. No, sir; I haven’t anything to do with it. I haven’t been in- 
terested in the case at all since January, 1584. 
Q. You came, in response to the subpena you have spoken of, 
last night? 


} 
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A. Yes, sir; I came in response to a telegram received last 
night. 


PI’ffs’ counsel reads the subpcena to the court, together with the 
return which sets forth that the constable read this subpcena to the 
three defendants. 

The Court: They all say that he did not read it to them. As the 
case now stands, it seems to me that you have not shown the service 

of that subpeena. If you are taken by surprise the court may 
70 relieve you of the consequences of that surprise, but I do not 

see how, in the face of what these defendants say, we can 
assume that that subpcena was served on them. One of them says 
that he was met on the street and merely told that he was wanted 
here at Erie. 

Mr. Exiiotr: We haven't the papers here. If we had it we 
should produce it. I think if the gentleman says thev have been 
surprised, and they claim that we have paid $250, we will make no 
objection to their showirg by parol that we paid $250. 

Mr. Davenport: That is not enough. We want to show the con- 
tents of that paper. We want it not merely as a receipt for $250, 
but we want the whole contents, and also the letters written by the 
bank in Buffalo. 

The Court: If the defendants answer under oath that they have 
not those papers that is the end of this subpeena. 

Mr. Evniorr: All the other papers referred to except this receipt 
are papers that were left with Mr. Bell. We have had a conversa- 

tion with him since he came here, and understand that every- 
71 thing that came into his hands he has here. There is no 

disposition to keep back anything that we have. We will 
allow them to prove that we paid $250. That is as far as our ad- 
mission will go. 

Mr. Davenport: That is not far enough for us. This receipt for 
$250 was simply a part of it, as we believe. That statement or 
receipt of $250 contained a full statement of the bargain between 
these parties. 

The Court: You haven’t got it and haven't taken steps to get it 
here, and the question is, What is to be done? ‘The other side are 
willing to admit the payment. 

Mr. Davenport: If they will permit us to prove the contents 
of that receipt I can understand then how it will be possible for us 
to go on. 

Mr. Exvuiorr: They don’t allege any written contract in their 
pleadings at all. 

Mr. Davenport: I think we will go on. 


tesuming with the witness, Dr. WIGGINs: 


Q. Now please proceed and tell us what transpired this 

72 morning of the 2lst when you went back after seeing Mr. 
Thayer, ete., as you have stated. 

A. I left off where Mr. Bayne wrote out this certificate of deposit. 


So antler aes 
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I called it that. It was a paper that was written and left with Mr. 
Bell. 


Paper shown witness. 

Q. This is the paper you refer to? 

A. Yes, sir; written by Mr. Bayne. 

Pl’fis’ counsel offer in evidence this paper identified by the wit- 
ness, being dated November 21st, 1883, written by Mr. Bayne for 
Mr. Bell to sign as custodian of this and certain other papers. 

Objected LO as Incompetent and irrelevant under the pleadings in 
this case. 

The Court: I don’t think there is enough evidence in the case to 
admit this paper at present. At a subsequent stage in the case it 
may be admitted. 


Mr. DAVENPORT, resuming: 


Q. You say that you and Mr. Fuller agreed upon the terms of the 
sale of this land? What were the terms of the sale ? 
ie | When they inade me the offer Ol) thie 20th | supposed 
it was to be cash down, but on the morning of the 21st they 
insisted on paying me half cash and half notes—two notes bearing 
date three and six months, with interest 
®. What was the entire bargain and arrangement as to the de- 


i 


livery of the deed, ete. ? 

A. After that was written Mr. Fuller says, “ Now, to show you 
that we mean business, we will give you $250 as part of the first 
payment,” and wrote out a receipt, and [ think I signed it there. 

(). What did you do with that receipt ? 

A. I gave it to the parties, Mr. Fuller and Mr. Bayne. They were 
both there. Then we stepped into the bank, and he invited me in 
where the cashier, Mr. Bell, was, and said to Mr. Bell, “ We want 
vou to sign this paper, and when Dr. Wiggins produces the deed 
you give him these. notes and this $4,700.” 

Q. After that did you send or cause to be sent to Mr. Bell a deed 
for this property * 
A. Yes, sir. 


Warranty deed shown witness. 


; 


A. This was on the morning of the 21st that this contract was 
consummated. 
i4 (J. Then where did you go? 
A. Then I went home on the three-o’clock train to Buffalo, 
and on the 22nd had this deed made out and had it certified to on 
the 23rd and sent it back to Bradford, through the Bank of Com- 
merece in Buffalo. They kept this deed, and on the 26th——~ 
By Mr. Evtiorr: 
Q. Do you know of your own knowledge that they kept it? 
A. I don’t know where it was. They didn’t send it back. It was 
sent to Mr. Bell through the Bank of Commerce. 
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@. You left it with the Bank of Commerce? 
A. Yes, sir. 
Q. That is all you know about it ‘ 
A. Yes, sIr. 


} 


Mr. DAVENPORT, resuming: 


Letter shown wituess. 4 
Q. Here is a letter written by the Bank of Commerce, at the re- 
quest of yourself, to Mr. Bell. 
A. That is a letter from the bank. 
70 Q. On the 23rd you went to the Bank of Commerce, in Buf- 
falo, and left with the bank that deed to be sent to Mr. Bell? 
A. Yes, sir; on the 26th I went to the Bank of Commerce, and 

they had a deed there from the parties sent to him frem Bradford 

stating—— 
Objected to. 

—there was a deed there for my wife to execute. | 
Q. And a letter accompanying it? | 
A. Yes, sir. 

Letter and deed shown witness. 

A. That is the letter and deed I found at the bank. i 

@. A letter from whom ? r 

A. It is signed—— r 

Objected to. | 
; 


A. I had this deed executed and sent back on the 28th. 
®. Sent to whom ? 
A. Through the bank to Mr. Bell. 


Pl’ffs’ counsel now offers in evidence this paper signed by Mr. 
Bell, which he was requested to sign by the parties, as appears from 
the evidence of the witness on the stand. 3 

Objected to as irrelevant and immaterial; also that all the 
76 defendants were not present at the time it was executed. 


The Court: This is a part of the transaction, and two of the de- 
fendants, at any rate, were connected directly with it, and it seems 
to me that it is admissible in evidence. What the effect of it may ‘ 
be we will see further on. 


Exception by defendants’ counsel to the admission of the paper. 
Paper received and read tothe jury by Mr. Davenport as fol- 
lows: | 
“ BRADFORD, PENN’A, Nov. 21st, 1883. | 

Received $4,750 from Bayne, Fuller, and Melvin, which is the 
cash payment on a lot of 70 acres of land sold to them by D. B. 
Wiggins for $10,000; the balance to be paid in notes and money, 
as agreed on by both parties. I[ am to remit this money and the 
notes spoken of to said D. B, Wiggins on his forwarding a good deed be 


roca = no ra nce anes mann at wont 
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of said land. The notes are to be $2,500 at three months. $2.500 at 
six months, both with interest.” 


Being signed “W. W. Bell, cashier.” and written on the letter 
paper of the First National Bank of Bradford. 


dé Mr. DAVENPORT, resuming: 
(. Now, vou say you sent this deed dated November 26th. to 
Mr Bell in pursuance of this contract ? 
A. Yes, sir. 
Q. Where next did you see the deed? What became of the deed ? 
A. I suppose it went to him. I put it in the bank, the same as I 


had the other. 

Q. By whom was it seut back to Buffalo? 
A. by Mr. Bell. | think it was the 29th. 
The Court: What was sent back to Buffalo? 
A. This last deed. 


by Mr. DAVENPORT: 


Q. By whom was this last deed prepared ? 

A. It was prepared in Bradford. 

). Why was this second deed prepared ior you to execule by 
them ? 


-_ 


Objected to, that this must be taken from his previous testimony 
and from the letter. 
Another letter shown witness. 


A. This Is Ohne of the letters. 
78 Q. A letter written by Mr. Bell? 
A. Yes, sir. 

It being written the 27th, and the signature being admitted to be 
that of Mr. Bell. 

Also offers in evidence, along with this second deed, the letter 
written by W. W. Bell to the cashier of the Buffalo Bank, by which 
this second deed had been sent to Mr. Bell. 

Objected LO as belng siinply rat declaration of Mr. Bell and hot bind- 
ing or affecting the defendants In any way. 

The Court: I think, perhaps, you better withhold this until you 
eall Mr. Bell on the stand. I suppose you propose to call him. 

Mr. DAVENPORT: [ dont know that we shall. He is the agent of 
these parties and returns this deed for that reason. I think I will 
receive it. There is nothing in it more than what is already testi- 
fied to. 

Mr. Extuiorr: There is a statement in reference to what the de- 
fendants desired done, and a declaration of that sort cannot be evi- 

dence against them. 
79 The Court: There is a statement in that letter, and whether 
it was authorized or not is not evidenced except by what Mr. 
Bell says. That is the point of that objection, and I am inclined to 
think it is well taken. You have already been permitted to show 
6—151 
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the action of Mr. Bell in Sending that deed back to Buffalo; but 


that letter contained a reason for that act which involves these de- 


fendants. I think you ought to withhold it for the present. 


W. W. BELL, sworn and examined by Mr. DAvenrort, testified as 
follows : 

Paper shown witness, being stipulation already in evidence. 

Q. That paper is signed by you? 

A. Yes, sir. 

Q. By whom was it written ? 

A. By Mr. Bayne. 


Another letter shown witness. 


@. By whom was that written ? 

A. By me. 

Q. Who requested you to write that letter ? 
A. No one; I did it in the order of my business. 


80 Being dated November 27nd. 


The Court: That is a letter that you say no one instructed you to 
write? 

A. Not specifically, that I recollect. 

Another paper shown. 


Q. By whom was that letter received at Bradford ? 

A. It was received by me. 

PI’fis’ counsel now offers in evidence letter signed by E. W. Hayes 
dated November 23rd, 1883, at Buffalo, ad Iressed to W. W. Bell, for 
the purpose of showing that the deed which was sent first was sent 
by the bank and received by him. 

Objected to as incompetent for any purpose in this case. 

Q. After the writing of this letter—at the receipt of this letter 
what, if any, deed did you receive from Mr. Hayes? 

Deed shown witness. 

A. I think this was the deed. 

Being dated November 22nd, 1883. 

Q. After the receipt of that deed what did you do with it? 

A. I took it or sent it to Mr. Smiley to see if it was correct. 
8] Q. Who was Mr. Smiley? 
A. He was the bank’s attorney. 

Q. Was he also the attorney of these three gentlemen ? 

Objected to as immaterial. 

The Court: If he knows the fact that he was their attorney in 
this matter he may state it. 


Q. Was he not the attorney of these three gentlemen ? 
A. I think he was. 
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(. Was he not engaged by them previous to this time as attorney in 
this matter? 
A. I don’t know. 
Q. That deed was submitted to Mr. Smiley at the suggestion of 
who of these parties ? 
A. I don’t recollect. 
Q. You did take it to Mr. Smiley at the suggestion of one or more 
of these three gentlemen ? 
A. I don’t remember. 
Q. Isn’tit a fact that you did do that at their suggestion ? 
A. I eouldn’t say. 
(). After receiving that deed what did you do withit? 
A. I gave it to Mr. Smiley to look at and see if it was right. 
$2 (. What else did you do with it ? 
A. It was returned to me and another form brought back 
with it. 
Q. You showed that to Mr. Smiley and he then prepared that 


deed ? 


Another deed shown witness. 
A. I think so. 


Being dated November 26th, 1883. 


Q. Who gave you this deed—Mr. Smiley or one of these three gen- 
tlemen ? 

A. I think it was Mr. Smiley. 

Q. What, if any, conversation did you have with either of these 
three gentlemen about this second deed ? 


Objected to as incompetent and objection overruled. 
Adjourned until two o'clock. 


83 Afternoon Session. 


W. W. Bett, further examined by Mr. Davenport, testified as 
follows: 

Letters dated November 24th, 27th, and 29th shown to witness. 

©. State whether or not those are in your handwriting and signed 
by you. : 

A. Yes, sir. 

Another letter shown. 

Q. That letter dated Buffalo, Nov. 23rd, addressed to W. W. Bell, 
was one whicli you received from the bank ? 

A. Yes, sir. 

Q. Along with the contents referred to in it? 

A. Yes, sir. | 

Q. At the time and before the making out of this deed by Mr. 


Smiley wasn’t Mr. Smiley the attorney of these three gentlemen ” 


Objected to. 
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There is one thing I would like to say, and that is that the subpoena 
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Q. Do vou know whether he was or not? Who was their attorney 
at Bradford ? 
A. I suppose Mr. Smiley was. 

84 Q. Now, then, this second deed, after you received it, I 

wish you to state what you did with it—this deed prepared 
by Mr. Smiley, the attorney of these gentlemen. After it was 
signed and acknowledged and returned from Buffalo to Bradford 
what did you do with it? 

A. I don’t remember receiving it. 

Q. You don’t remember receiving it? 

A. No, sir; I don’t remember it. 

Q. Didn’t you swear this morning that you had received this 
deed ? 

A. I think not; not from Buffalo—the second deed. 

Q. Then you think you didn’t receive this second deed ? 

A. I don’t know. [| found only that one letter, which was one 
that I returned, and I see that | returned deed in it. I had one 
deed at that time. It was the first deed. I don’t know whether I 
received the second deed or not. 

Q. Wasn’t this the deed which you sent back on the 29th of No- 
vember the second deed ? 

A. I sent the first, and if I received the second I sent that back 
at the same time, but I don't remember receiving it. 


| h 
Paper shown witness dated the 29th. r 
7 

Q. At whose suggestion did you write that letter dated the f 


85 29th ? 
A. It says here at request of Bayne, Fuller and Melvin. 
Q. That is what the letter says? 
A. Yes, sir. 


Pl’ffs’ counsel now offers in evidence the three letters identified 
by Mr. Bell, dated respectively the 24th, 27th, and 29th of Novem- 
ber, 18583; also offers letter of November 23rd, written by the cashier 
of the Buffalo Bank to Mr. Bell. 

Def’ts’ counsel object to all the letters as incompetent against the 
defendants, that they are at most but declarations of this witness. 


i 
) 
+) 


The Court: I don’t see that be says anything in this correspond- 
ence that is against the defendants, anything more than he explains 
the transactions as they occur. I think that is about all there is of 
it. One of these letters, | understood the witness to say, was written | 
at the request of the defendants. I think I will receive these letters. | 

Exception by def’ts’ counsel to the reception of the letters, which | 
are read in evidenee by Mr. Davenport. 


86 Q. Did you not receive this second deed from Buffalo ? 
A. I don’t know. 
Q. To the best of your recollection, did you not receive it from 
Buffalo? What is your recollection of receiving this from Buffalo ? 
A. I have no recollection of it—no recollection of receiving it. | 
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that was given to me didn’t say anything about letters from the 
Bank of Buffalo, and Saturday I was subpcenaed with a new one 
with this amendment put in, and I went through my letters of No- 
vember, 1885, and found only this one letter. I think I would have 
found any other if it had been there. 
Q. But you didn’t find the copies of the letters you had written ? 
A. Only a copy of the one letter. 


D. B. Wiaeins recalled, and further examined by Mr. Daven- 
PORT: 


Q. Now, after returning that deed, when next did you see it, and 
where—I mean the last deed, written by Mr. Smiley ? 
S7 A. Isent this deed up on the 28th and it came back on the 
29th, together with the other deed that I sent first and this 
letter from Mr. Bell. 


Pl'ffs’ counsel offers and reads in evidence the following letter: 


“ NOVEMBER 29TH, 1883. 
Ki. W. Haves, Ksq., cashier. 
My Dear Str: By request of Bayne, Fuller and Melvin I return 
deed of D. B. Wiggins to you. Their attorney has written Mr. Wig- 


gins, giving the reasons for so doing. 


Yours truly, W. W. BELL.” 


Q. What letter did you receive from Mr. Smiley, the attorney of 
these three cventlemenu t 
A. That letter in that envelope. 
Pl’tfs’ counsel now offers in evidence the following letter from Mr. 
Smiley : 
* BRADFORD, Pa., Nov. 27, ’83. 
D. b. Wiggins, Esq. 
Dear Str: Bayne, Fuller and Melvin decline absolutely to pur- 
chase the 80 acres of land in La Fayette, this county, and ask you 
at once refund the money paid and return receipt given. 
88 They have been put in possession of the facts in detail as to 
the means used by yourself in collusion with others ‘to try 
and induce them to make the purchase. In addition to this the 
title to the land is not good, and they decline to accept the deed 
offered and have directed the same to be returned. Prompt action 
on your part is demanded. If you do not at once return the money 
and receipt I have advised them to promptly take such action as 
the facts now in their possession certainly justify. 


N. B. SMILEY.” 
Being in an envelope postmarked Bradford, November 29th. 


Q. Now, after receiving that letter, which I will also read in con- 
nection with this, being already offered in evidence, dated Novem- 
ber 29th, 1883, written by Mr. Bell: “EE. W. Hayes, Esq.: By re- 
quest of Bayne, Fuller and Melvin, return deed of D. b. Wiggins 
to you. Their attorney has written Mr. Wiggins giving reasons for 
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so doing.” Now, after receiving the letter from Mr. Bell and the 
two deeds which you had theretofore sent up to Mr. Bell and the 
letter from Mr. Smiley, what did you do? 

A. On the 30th, which was the next day, | took the deed which 

they made out and went up there to see what the trouble 
89 was. I went to my attorney, and we went over to the bank 
and demanded the money and the notes. 

Q. Who did you see at the bank ? 

A. Mr. Bell. He refused to give it up, and my attorney said to 
him-that he should keep the money. 

Q. What, if anything, did vou say to him as to his reasons for 
refusing to carry out the contract ? 

A. He didn’t give any reasons. I then went upstairs to Mr. Ful- 
ler’s office. Mr. George and myself went up, and Mr. Bayne and 
Mr. Fuller were there, and Mr. George wanted to know why they 
didn’t accept that deed. Mr. Fuller was the spokesman, and said 
he believed there bad been undue influence exercised, and I said 
there was none on my part,so far as I was concerned; that [ hadn’t 
used any undue influence to induce him to buy the land, and he 
said he didn’t accuse me, but he thought others had, and that he 
thought the title wasimperfect. Thatended the conversation. Mr. 
Bayne had nothing to say at all. 

Q. What did he s say about paying the money as agreed to ? 


A. Nothing, as I recollect. We had already demanded the money \ 
of the custodian. i. 
Q. Have you stated the whole of the conversation; by whom was f 

t said that undue influence had been used ? | 

90 A. Nothing; they didn’t makeany explanation; only he | 
said that he didn’t accuse me of using undue influence, but | 

he thought others had done it. | 


Q. What defect did he claim there was in the title? 

A. He made no explanation. | 

Q. He made no explanation as to the defect in title that he al- | 
leged ? 

A. No, sir. 

Q. Nor as to the undue influence ? 

A. No, sir. 


Cross-examination by Mr. Exiorr: 


Q. You came to Bradford how many days before the 2lst of No- 
vember ? 
A. Gn the 20th, in the afternoon. 
Q. Did you see Bayne and Fuller on that day ? 
A. I saw Mr. Fuller; I didn’t see Mr. Bayne. 
Q. Did you see he or Mr. Bayne frequently for the next 48 hours? 
A. I saw Mr. Bayne the next morning for about half an hour or 
such a matter while we were fixing up thistrade. That is all. 
91 Q. Do you mean to be understood that the two times spoken 
of in your direct examination are the only interviews you 
had with them at that time while you were at Bradford ? + 
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A. I think so in referenve to this land. We might have passed 
the time of day or something like that. 

Q. I want to know whether you didn’t importune them several 
times and ask them to purchase this property and show them let- 
ters from other parties of reeommendation ? 

A. No,sir; never but the once, and that was on the afternoon of 
the 20th. 

Q. Didn't you call on them at the office at least six or eight times 
during the 48 hours? 

A. No, sir. 

(). When you first went there to see them, as I understood you, 
you asked him about the responsibility of some other party ? 

A. Yes, sir; asked Mr. Fuller; Mr. Bayne was not present. 

(). At that interview you told him that you had been offered so 
much for the property ? 

A. Yes, sir. 
JZ ©. You told Mr. Fuller so? 
A. Yes, sir. 

Q. And you inquired about the responsibility of the gentleman 
who had made tae offer ? 

A. Yes, sir. 

Q. And you were informed that he was entirely responsible ? 

A. Mr. Fuller said that he considered him responsible. 

. And you said to him that you were offered $150 an acre’ 

A. Yes, sir. 

Q. And that there were 80 acres in the property ? 

A. I don’t know about that. 

Q. Didn't you tell him that was your understanding ? 

A. I supposed there was eighty acres. Land usually overrun, but 
the deed only ealis for 147 acres. 

Q. Didn’t you tell Mr. Fuller or Mr. Bayne that there were eighty 
acres, and that you had been offered SI50 an acre? 

A. No, sir; I couldn't say that. I supposed there were 80 acres, 
but it hadn’t been surveyed. 

(). Didn't vou tell them you supposed there was eighty acres ? 

A. I might. 

Q. And didn’t they tell you that you had better make that sale 

and they would cash the paper? 
93 A. Not a word of it, sir; never. 
(y. Didn’t they say they would cash that paper without re- 
course to you ¢ 

A. No.sir: never. I have heard that intimated here, but I want 
it distinctly understood that I never made that offer, for | should 
have taken it. 

Q. Didn’t they offer to make the discount, if you would make the 
sale, without recourse to you for what you said you were offered for 
it? 

A. No, sir. 

Q. And didn’t you tell them you had rather sell to them at a 
lower price ? 

A. Yes, sir; I told them that for cash. 
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Q. Didn’t you tell them you would rather sell to them for cash 
at a lower price on the same terms and the same time? 

A. No,sir; that I am distinct about. I wanted to sell it for eash, 
and they offered me $10,000 cash in the afternoon. 

Q. Didn’t Mr. Bayne inform you at that interview on that day 
that if you could make that sale that they would pay you $10,000 

in cash for the paper so that you could leave on the 3.30 train ? 
04 A. Mr. Bayne wasn’t present when this conversation took 
place on the afternoon of November 20th. 

Q. Didn’t he so tell you in their negotiations with you for this 
property, so that you could leave on the afternoon train; did he 
not state to you that if you would sell in accordance with the terms 
you had been offered that be would cash the paper and give you 
$10,000 for it, so that you could leave on the afternoon train without 
recourse to you ? 

A. No, sir. Mr. Bayne importuned ne two or three times that 
morning to know what I would take for their paper—to cash their 
paper that was to run three and six months; and that was all the 
cashing business there was about it. 

Q. I thought you said they were to pay cash ? 

A. They were on the afternoon of the 20th ; on the morning of the 
2ist they made another proposition—that they would give half cash 
and one note for three months and another for six months, with in- 
terest. 
). And you say you didn’t tell them you would rather sell to 
them at a lower price than to sell to the other party ? 

A. I would sell for a lower price provided it was for cash, but not 

on time. 
Yo Q. Didn’t you exhibit to them letters and telegrams form 
other parties as an inducement for them to purchase ? 

A. No, sir; not as an inducement. I merely showed it to them 
to show that I had been offered that much. 

Q. That was considerable more than you proposed to ask from 
them ? 

A. It depends on what basis we set the land at. If there wasn’t 
but 72 acres 

©. It would be $709 or $800 more at that? 

A. It might be something like that, but my idea in selling for 
cash was to save trouble in collections. 

Q. You didn’t sell fer cash to them? 

A. They made another proposition in the morning for three and 
six months, which I didn’t think made much difference. 

Q. Who made the other proposition ? 

A. I think it was Mr. Fuller. 

Q. Was Mr. Bayne present ? 

A. Yes, sir. 

Q. Was he present when you had the talk with Mr. Fuller the 
day before? 

A. No, sir. Mr. Fuller said to me, “I will go down and see my 
pard.” I supposed he meant his partner,and he went down-stairs 
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and came back in about 15 minutes and said they had made 
96 up their minds to pay me $10,000 for that lot. If Mr. Bayne 
had been there there wouldn’t have been that necessity. — 

Q. When you went into the bank after the arrangement you say 
was concluded and this paper was drawn and signed by Mr. Bell, 
you went into the bank with Fuller and Bayne? 

A. Yes, sir. 

Q. They didn’t pay any money over to the cashier? 

A. Not that I saw; the cashier gave me $250. 

Q. They didn’t place any notes in the bands of the eashier ” 

A. I didn’t see any. 

Q. You knew the fact that they didn’t place any money or notes 
in his hands when they gave this paper? : 

A. I didn’t see them do it; they might bave done it on the slv or 
around the corner or some place. 

(. If they did it at all they did it on the sly? 

A. The ‘Vy Must; [ didn’t see them do it. 

Q. You vag | this property to them as your property ? 

A. No, si 
You are the bargain as your property 
I don’t know but I might have said that I wanted to sell that 

property, or something of that kind. 
97 Q. Did you disclose the fact that you were acting for any 
one else until after the arrangement was completed, so far as 
you did anything that day ? 

A. I don’t re member. I don’t remember that I did. I sold the 
other the same way—the north half of it. My wife sanctioned it and 
made out the deed. 

(). You dealt with them as though tt was vour own property ? 

A. I don’t think I called it my property. 

(). You didn’t eall it any one else’ s? | 

A. I don’t think I did: | was ac ting as agent for my wife the same 
as | had done betore. 

Q. When this paper was drawn you were dealing with them the 
same as if you owned the property’ ‘This statement says that they 
had purchased of D. B. Wiggins? 

A. Mr. Bayne made that out and I didn’t correct it. 

Q. When did you first inform them that the title to this property 
wi r in your wife and not in you? 

— suppose when they got the deed. 

O. When they got the first or second deed ? 

A. The first deed. 

Q. The — deed was signed by you and your wife? 

A. Yes, $I 

(). ae didn’t inform them at all, did you? 
98 A. I don’t think I did particularly. 
©. You didn’t in general ? 

A. I don’t remember now that I did. 

Q. The first deed which you say you sent was returned by the 
bank in Buffalo? 

A. Yes, sir; on the 29th. 
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Q. All you know of what occurred is what you were informed by 
the bank at Buffalo, through which you were doing business ? 
. Occurred where ? 

@. Between the bank and the defendants or the bank and Mr. 
Bell. 

A. Yes, sir; that is all that I know. 

Q. And on the return of that deed to you by the bank you and 
your wife executed another deed ? 

A. We did, before the first one was returned. 

Q. Did you have this deed with you at the time you went to see 
Mr. Fuller ? 

A. Yes, sir. 

@. On the 30th ? 

A. Yes, sir. 

(). — took it away with you? 

I took it back to Buffalo. 
99 Q. It has been in your custody ever since? 
A. Yes, sir. 

Q. This is the same property that you and Mr. Hexstein owned ? 

A. Yes, sir; it was sold on a mortgage that we gave. 

Q. As your property and C. N. Mead’s and Hexstein’s ? 

A. Hexstein and Wiggins. 

Q. And conveyed by the sheriff to your wife ? 

A. Yes, sir. 

@. Have you the telegram and letter that you exhibited to these 
people at the time you allege you made this contract with them ? 
A. Yes, sir. 


Pl’ffs’ counsel produces them. 


-, 
— 


. How did you come to show Mr. Fuller and Mr. Bayne this let- 
ter from Barnsdell? 

A. To show them that he had made me an offer for the land 
and wanted to buy it; that is all. 

Q. Wasn’t it for the purpose of inducing them to purchase ? 

A. No, sir; I never intended it that way. 

Q. Mr. Barnsdell was then operating at Bradford ? 
| I think he had an interest on the north half of this same 
100 ~—Jot, the original lot. I think he was operating there at the 

time or doing something. 

Q. Did you see him on your visit at that time? 

A. No, sir. 

@. When had you seen him before? 

A. I think it was a day or two before. 

(). Where? 

A. At Buffalo. 

Q. On what day did you see him at Buffalo? 

A. It was on the evening of the 19th, I think; the day before I 
went to Bradford. 

©. November 19th ? 

A. Yes, sir. 

Q. You saw him at Buffalo the day you started to go to Bradford ? 
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A. The evening before. I started to go on the 20th. 

(. And after you saw him you came to Bradford ? 

A. Yes, sir. 

Q. Did you come there to meet Mr. Barnsdell ? 

A. No, sir. 

Q. Did you have any talk with Mr. Barnsdell about this property 
when you saw him the night before? 

A. Yes, sir. 

Q. And you didn’t come to Bradford in pursuance of the 
101 = arrangement you had with him ? 

A. No, sir; not wholly. He referred me to the banks as to 
his responsibility—the banks of Bradford. That was partly my 
visit up there. 

Q. Did you get the letter to which you called the attention of Mr. 
fuller and Mr. Bayne through the post office ? 

A. Yes, sir. 

Q). It was not left by you with Mr. Barnsdell when he was there 
the night before ? 

A. No, sir; I got it on the 19th. 

(). Have you the envelope it came in? 

A. No, sir; I have not. 

(). Do you know whether this letter was mailed from Bradford — 
where it was mailed from? 

A. From Bradford. 

Q. When you made inquiries about Mr. Barnsdell you found 
these people were willing to take his paper without recourse to you? 

d No, sir. 

(). Didn't they Suy they would take it without recourse to you t 

A. No, sir; they said they considered him responsible. 
®. You agreed with these people when you had this talk with 

them at Bradford—Mr. Fuller and Mr. Bayne—to give them 
102 a good title to this property ¢ 

A. I agreed to give them the title. I supposed it was 
rood, of course. 

Q. Didu’t you agree to give them a good title? 

A. I think likely; yes, sir. I didn’t think there was any ques- 
tion about the title my wife had, and I was to give them that title. 

Q. I am not asking about that; [ am asking about what occurred 
there. 

A. I think that receipt states it. 

Pl’ffs’ counsel offers in evidence letter of November 19th, signed 
by T. N. Barnsdell, which they have called out and examined him 
about. 

Objected to as incompetent and irrelevant. (Objection with- 
drawn.) 

Reads the letter of November 19th, as follows : 

“T will take the land, as we talked, at $150 per acre, one-fourth 
eash and the balance in 4,6, and 12 months, with interest. Get 
your deed ready and I will come there, or you may come here, just 


as you choose. 
“T. N. BARNSDELL.” 
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Next offers telegram as follows: 


103 “T will take the land as we talked. See letter. 
“T. N. BARNSDELL.” 
Being of same date as tlie letter. 
By Mr. DAVENPORT: | 
Q. At the time of this conversation with Fuller what, if any, recol- ' 
lection have you of any conversation about the title or the sheriff’s 
deed ? 
A. I don’t recollect having any about that. If there had been 
any I think it must have been the next morning when we were 
talking about the quantity of land. I think I had the sheriff’s deed 
with me. I am quite sure [ did. 
Q. What, if anything, was said about it in that second conversa- 
tion ? | 
A. I don’t remember anything being said. 
Q. Was the sheriff’s deed produced in your conversation at any 
time ? 
A. No, sir; [always supposed the title to the land was perfect. 


Q. What, ifanything, was said about the title being in your wife’s 
name in either of the conversations ? | 
104 A. I don’t remember anything being said. | 
Q. When you came with the deed to Bradford after vou 
had received it from this trustee, Bell, what, if any, objection did , 
they make to accepting the deed written by Mr. Smiley, their own [ 
attorney, on the ground of the title not being good ” 


A. Nothing. 

Q. The only objection they raised is the one you have told us 
about already ? 

A. Yes, sir. 

Q. They didn’t particularize any objection to the title ? 

A. No, sir; they simply said they didn’t think the title was good 
and that there had been undue influence. I think I asked them 
where the difficulty was in the title, and they wouldn’t tell. lam 
quite sure we did. 

Q. Who was present at that interview ? 
A. Mr. Bayne and Mr. Fuller and Mr. George, my attorney. 
@. Mr. Melvin wasn’t there ? 


A. No, sir. * 
By Mr. Exciorr: 
Q. When you went with Mr. George to Mr. Fuller’s office you 
made a tender to him of this deed at that time ? 
105 A. I don’t think I did. 
Q. Didn’t you make a tender or Mr. George make a tender 
for you in your presence ? 
A. I think not. We made a tender of the deed to Mr. Bell. 
Q. Didn’t vou make a tender to Mr. Fuller—you or Mr. George 
for you—and tell him you had come there to make a tender of the 
deed and demand the pay ? + 
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A. I might have told him that, but I didn’t tender the deed to 
him. 

Q. Didn’t you tell him that you had come there to tender the 
deed to him and demand the pay ? 

A. No, sir; we merely went there to inquire of him what the 
trouble was. 

Q. Didn’t you show it to him ? 

A. No, sir. 

Q. Or Mr. George ? 

A, No, sir. 

Q. Didn’t you or he take it out and exhibit it to him and say, 
“ We tender you the deed,” or words to that effect ? 

A. No, sir; I think not. 

(). You didn’t, either of you, show him the deed after you Hani it 
from Bell? 

A. No, sir; I don’t think we did. 


LO6 JAMES GEORGE, sworn and examined by Mr. Davenport, 
testified as follows: 
(). Where do you reside ? 
A. Bradford, McKean county, Penn’a. 
Q. | wish you to state when, if at any time, you remember in 
November of seeing this deed written by Mr. Smiley. 
Deed shown witness. 


A. As near as I[ can fix the time, it was on the 50th of Noveitn ber. 

(). Who had that deed ? 

A. Dr. Wiggins handed it to me. 

Q. What did you and Dr. Wiggins do, having that deed in your 
possession 4 

A. Dr. Wiggins came to the office and showed me that receipt of 
Mr. Bell’s. 

Q. This receipt, which has been already offered in evidence, dated 
November 21st? 

A. Yes, sir: and he explained the circumstances and | con- 
cluded 


Objected to. 


We then went to the bank and demanded—— 
(). Who did you see at the bank 4 
A. Mr. Bell. 
107 ©. The gentleman who signed that receipt? 
A. Yes, sir: I asked Mr. Bell for the money and the notes. 
©. What did you say about the deed to him’? 
A. IL asked him also why he returned the deed to Buffalo and he 
said that he had been advised LO do SO. 


Objected to—to what Mr. Bell said at that time 

The Court: You may prove that he refused to take the deed; as 
to proving things that he said, except the refusal to accept the deed, 
l am not sure about. 
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Receipt dated November 21st, 1883, signed by W. W. Bell, shown 
to witness. 

Also deed made by Mr. Smiley, attorney for defendants, dated 
November 26th, 1883, shown witness. 

Pl’ffs’ counsel offers to show by the witness on the stand that in 
company with the plaintiff, having in their possession the deed and 
the receipt, they called at the office of W. W. Bell and demanded of 
him the securities named in the receipt and offered to him said deed ; 
that they inquired of him why he had not sent the securities instead 
of sending the deed back to Wiggins after he had sent it to him, and 
asked him to take the deed and deliver the securities mentioned in 

said receipt. 
108 Def’ts’ counsel object to so much of the offer as proposes to 
give the declaration of Mr. Bell 

Objection overruled and exception by def’ts’ counsel. 


A. Mr. Bell said that he kept the money and returned the deed 
uuder advice from Bayne, Fuller and Melvin, the defendants. 

Q. What did he say about taking the deed from you and handing 
over the securities mentioned in that receipt? 

A. He refused to do that. I made a tender of the deed and de- 
manded it there, and he refused to do it and referred me to them— 
Bayne and Fuller—for an explanation. I then started for their 
office and met Mr. Melvin, one of the defendants, and made a de- 
mand of him and he refused to have any conversation with me, but 
sent me on to the office of Bayne and Fuller. Dr. Wiggins and I 
then went to the office of Bayne and Fuller and demanded of them 
the money and securities and tendered the deed. 

Mr. Brown: You tendered the deed to Bayne and Fuller? 

A. Yes, sir; and Mr. Fuller replied and said they thought there 
was undue influence used in getting them to purchase this property, 
though he didn’t charge it upon Dr. Wiggins, and then he mentioned 
something about the title being imperfect. 


109. —~By Mr. Davenport: 

Q. What, if anything, did you say to them about what the defect 
was in the title? 

A. I asked Mr. Bayne what the defect was, and that if there was 
anything we would remedy it right away, and he refused to give me 
any information on the subject, but replied that any novice would 
notice it, and I said I supposed the title was good, inasmuch as the 
attorney who drew it for him had passed on the same title before in 
the sale of the northern half of the same property and called it good, 
and therefore we hadn’t examined it. 

Q. Who was the attorney ? 

A. Mr. Smiley. 

Q. What else passed, as near as you can remember ? 

A. Mr. Fullerthen said that he wouldn’t do anything moreabout it; 
that he expected he would sue them, but that they would stand a 
suit; that they wouldn’t have any fraud perpetrated upon them. I 
don’t remember anything else that was said at that time. 


— 
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Q. Within a few days I wish you to state what, if any, conversa- 
tion you had with Mr. Melvin concerning this matter. 


Objected to and overruled. 


110 A. I saw Mr. Melvin a day or two ago about having him 
come to Erie in this ease. He didn’t want to come. When 
I met Mr. Melvin I was talking with him about coming to Erie as 
a witness, and he said that he didn’t know anything about the case 
and didn’t want to come, and I told him what I wanted to prove by 
him, and that was that they had purchased the property and that 
he had undertaken to sell it toa man by the name of Chapin, who 
represented the firm of Chapin and Chapman. He answered and 
sald there was no question but that they had bought the property, 
and the other parties would not try to defend on that score; that 
they had bought it and paid a part of the purchase-money, and he 
said he would see whether they were going to defend on that score, 
so that he would not have to come. 
@. Was any price named at which he was to sell it in that con- 
versation ? 
Objected to. 
(). Nothing was said, I believe? 
A. No, sir; LI think not. 
. Did you have any conversation with any one else about the 
matter—with any other of the defendants but Mr. Melvin ? 
A. I had a conversation on Saturday with Mr. Bayne. 
11] (). What was that? 3 
A. It was on Saturday last. I was talking to Mr. Bell, and 
he volunteered that he didn’t want Mr. Bell to come, and they 
weren't going to deny that they had bought the property and paid 
part of the purchase-money and could not get out of it 
@. Who said that? 


A. Mr. Bayne. He said they couldn't get out of it. 
Cross-examined by Mr. Ettiorr: 


Q. You were attorney for Mr. Wiggins at the time you and he 
went up to Mr. Fuller's office? 
A. He asked me to go with him. 
®. You went there as his attorney? 
A. I presume so. 
@. Don’t you know? 
A. Yes, sir; I did. 
Q. Did you make the tender when you went to Fuller’s room, or 
did Mr. Wiggins? 
A. I did. 
Q. Mr. Wiggins was present? 
A. Ton, Oe. 
112 Q. What did you say when you made the tender? 
A. I think the first remark was that Mr. Bell had referred 
us to them. 
Q. What was the language? 


SR SN ERNIE ee 


. eeonentnstee es 
ctetnannrccacansencnsc aaa 
annie taipenaitite ts 


oe Tl ert i SE IN 
oe ania et A 


pa haa 


56 S. G. BAYNE ET AL. VS. D. B. WIGGINS ET AL., &C. 


A. I don’t think I could recall it. I said that I had the deed here, 
and it was ready for them as we had prepared it, and asked for the 
money and notes. 

Q. That was declined? 

A. Yes, sir. 

Q. The deed was declined, and Mr. Wiggins went away with 
the deed ? 

A. Yes, sir. 

Q. Have you had the deed ever since? 

A. Yes, sir. 

Q. You are the attorney of record in this case? 

A. Yes, sir. 

Q. And you have been conversing with two of the defendants since 
this court commenced ? 

A. Just as I have related. 

Q. One of them three or four days ago—one on Friday and the 
other on Saturday. 

A. Yes, sir. 

Q. What were you talking with Mr. Bayne about when he 
113 came to make that statement to you? 
A. I don’t think I was talking tohim. I was talking to Mr. 
Bell. He may have interfered and got my attention so that I began to 
talk to him; but 1 went to subpoena Mr. Bell and did subpoena him 
in front of the bank at the cashier’s stand. He called me into the 
back room to show me some letters that he had copied and sent to 
Kk. W. Hayes, of Buffalo, and while we were there Mr. Bayne came 
in and rather begged of me to let Mr. Bell stay at home; that 
they couldn't spare him from the bank, and said they could 
get the case continued if they didn’t want to try it, and said all 
those things; and I told him we weren’t sure of their defense and 
wanted to prove some things by Mr. Bell to bring up the chain of 
title and prove that they had bought the property, and he said they 
would not deny that. He said he had bought the property and 
paid $250 on it, and could not avoid taking it. 
@. Said what? 
A. Said they had bought the property and paid $250 on it, and 
wouldn’t defend on that score. 
Q. When did you have this conversation with T. J. Melvin ? 
A. On Sunday. 
Q. That was when you asked what he would swear to? 
114 A. No, sir; I told him what I wanted, and asked him if 
he would swear to such things, and he said that he would— 
that that was just right. I told him that I couldn’t get Mr. Chapin, 
to whom he made the proposition. 
Q. All you asked of him was if he had offered to sell this prop- 
erty. 
A. I didn’t ask him if he could swear to anything. 
Q. Did you ask him if he knew that? 
a. No, sir. 
Q. What did you ask him ? 
A. 1 didn’t ask him any question. I told him we desired to prove 
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by him that they bought the property and he undertook to sell it to 
Chapin and Chapman, and he said that he didn’t deny that they 
bought the property. 

Q. What was his language? Just use his language. 

A. He says, “ We don’t deny that we bought the property and 
paid a portion of the purchase-money.” He says, “ They are not 
going to avoid the fact that they bought it.” 

(. Did he not say that they didn’t deny having purchased the 
property? Did he say “ we?” 

A. Yes,sir; he said,“ Weare not going to deny that.” Of late he 

dvesn't seem to have any interest in the suit; he did at that 
llo ~= time, but not now, except as nominal defendant. 
Q. Isn’t this the conversation that occurred between you and 
Thos. J. Melvin; if you didn’t say to him, “They admit they 
bought the property,’ and he said,“ If they do there is no use in 
your taking me up there?” 

A. [think I told him that Mr. Bayne said to me the day before 
that they bought the property, 

(). Isn’t that the way it occurred? Didn't you say,“ They admit 
they purchased the property,” and didn’t he reply, “If they admit 
that they purchased it there is no use in tuking fhe Up there’ 
Wasn't that language used ? 

A. No, sir; I didn’t Say that they admitted it; [said that Mr 
Bayne admitted it. 

®. Then didn’t hesay to vou, “ There is no use in your taking me 
up there 1! Bayne admits it?” 

A. I think he did. 

Q@. Isn’t that all the statement that he made—all the admission 
that he made in reference to the ownership of the property 7 

A. No, sir. We had talked that all over before | told him of Mr. 
Bayne. 

Q. You didn’t go there for the purpose of getting information of 
him and making vourself a witness ? 
116 A. No, sir; I don’t like that kind of business. 


‘+ 
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R. H. THayer, sworn and examined by Mr. Daveyport, testified 
as follows: 


Q. Are you acquainted with the parties to this case? 

A. Yes, sir. 

Q. I wish you to state what, if any, conversation you had with 
either of the defendants concerning the subject-matter of this case. 

A. Previous to the purchase or since? 

(). Since the purchase. 

A. I don’t recollect having any special conversation with them 
since that time. 

Q. With either of them concerning what, if any, interest he had 
in this; whether either one of the defendants, Bayne, Fuller, or 
Melvin, bad bought it. 

A. I met Mr. Bayne this morning and had a little conversation 
with him about it, but not to amount to anything. 

S—lol 
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Q. What, if any, conversation did you have with him? 


A. He asked me what I thought of this Dr. Wiggins case. 


117 Q. What did he say about the maiter? 
A. I didn’t pay especial attention to what he did say. He 
said there was no question but what they bought the property. | 
think he said that—that they didn’t deny but what they bought it; 
but I think be said there was some collusion or something was the 
reason they didn't take it. 
Q. Are you acquainted with this Wiggins tract of land? 
A. Yes, si 
Q. How Seale years have you been acquainted with it? 
A. Four or five years, I should say, from recollection. 
Q. Are you acquainted with the value of real estate in the neigh- 
borhood of this? 
A. Somewhat; yes, sir. 
Q. What, in your opinion, is the value of that property now—the 
Wiggins property ? 


Objected to as incompetent. 


The Court: There is no doubt but that this is an improper ques- 
tion. It is entirely incompetent to show the value of the property 
now. 


Objection sustained and exception by pl’ffs’ counsel. 


118 T. M. BARNSDELL sworn, and examined by Mr. DAVENPORT: 


Q. Where do you reside and did reside in 1883? 

A. Bradford, Pa 

Q. What, if any, conversation did you have with either of these 
three defendants, Bayne, Fuller, or Melvin, concerning this transac- 
tion ? 

A. I didn’t have any talk with any one; but Fuller spoke to me 
one day and said I could have part of the land for cost if I would 
let him know what was in my well. He wanted to know about my 
well. 

Q. What did he say about their having bought or he having 
bought this property ? 

A. I don’t think he said anything tome aboutit. That is all that 
he said. I had heard that he had bought it. 

Q. ‘Try and repeat the words as he stated them to you. 

A. I don’t know whether it was half or part of it that he said | 
could have at cost ; it was either half of it or part of it. 

Q. If you would what? 

A. Let him know what was in my well. 

Q. What reply did you make to him ? 

A. I didn’t want it. That was all the reply that I made. 

Q. Can you tell us when the conversation took place ? 
119 A. 1 should think it was about somewhere between the 25th 
and 30th of November, 1883. 
Q. Between the 25th and the 20th of November, 1883? 
A. Yes, sir. 
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Q. Did you have any conversation with either of the other de- 
fendants? 

A. I don’t remember it. I used to talk a little with Melvin about 
it. That was all. 

(). What did you have to say with Melvin about it ? 

A. Nothing, only after they refused to take the land I talked with 
him a little; nothing at all to amount to anything. 

Q. Whereabouts were you when you had this conversation with 
Mr. Fuller? 

A. At the foot of the stairs going up to Mr. Smiley’s office, on 
Congress street, in Bradford, Penn’a. 


Cross-examination by Mr. E.iiiorr 


(J. Who was present when you had this conversation you speak 
of at the foot of Smiley’s stairs ? 

A. I don’t remember any one. 

Q. Wasn't Mr. Bayne there ‘ 
120 A. I didn’t see him. 
(). Don’t you remember his being on the stairs ? 

A. No, sir; he might have been, but I didn’t see him. 

Q. Didn’t Mr. Fuller and he walk over where you were and he 
staud there while the conversation took place? 

A. No, sir; I didn’tsee him thereany way. ‘The conversation was 
very short. 

(). It was about the 25th ? 

A. It was somewhere between the 25th and the 50th. 

Q. Do you remember the day of the month ? 

A. I eouldn’t remember the day of the month 

(). Or the week ? 

A. Yes, sir; I can remember the day of the week, | think; no, 
sir; I cannot remember the day of the week. 

(). Have you any memorandum book, by which you can fix that 
day, here with you? 

A. No, sir; I cannot tell you what day it was. 


. 


Plaintiffs rest. 
12] Def’ts’ counsel first offers exemplification of the assessment 
of unseated lands in La Fayette township, McKean county, 
Penna., for the years 1868-’9, in the name of C. N. Mead and Co., 
owners: warrants 2255 and 34382; 250 acres; valuation, $1,250. 

Objected to for the reason, first, that it does not contain a reference 
to the property described in the plaintiffs’ declaration. 

Second. That this is only a partial exemplification of the unseated 
lands in La Fayette township and does not pretend to be a complete 
list. 

The Court: Unless they connect it with this land, of course it 
amounts to nothing. I will receive it for the present, at any rate. 
[f you have the evidence to explain it you may put it in. 


Received in evidence, and exception by pl’ffs’ counsel. 
Next offers exemplification from the treasurer’s duplicate of McKean 
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county for 1868-’9, in La Fayette township, showing the payment of 
certain taxes on part of this and a sale of this sixty-two and a half 
acres by the treasurer, sold June 13th, 1870, to W. A. Wil- 

122 liams; to be followed by evidence of the execution of the 
deed. | 
Objected to that the amount of land sold is 62) acres and the | 
amount in the deed is 70; also that it all lies in warrants 3453 and ‘ 
3132, and that the land sold lies in warrants of totally different | 
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numbers; also that the description in the sheriff’s deed contains 
147 acres of land, of which this land in question is a part and nota 
part of the 250 acres of land alleged to have been sold in tracts 2255 [ 
and 3432; that it is conclusive that the 147-acre tract is a different | 
tract from the 250-acre tract: also that the sheriff’s deed was made 

in 1878 and this alleged treasurer’s sale was in 1570. | 


The Court: There are three things that tend to indicate that it 
may be the same land—the number of one of the tracts, the name 
of Mead and Company, and the township. I think I will receive 
the evidence and you may be able to explain it in such a way that 
[ may give the jury peremptory instructions. I don’tthink I ought 
t» rule it out, for [ would then undertake to decide judicially that 
it was not the same property. 


Exception by pl’ffs’ counsel. 


12:3 Henry KING, sworn and examined by Mr. Morrison, tes- ' 
tified as follows: ! 


(). Where do vou reside? 

A. Bradford, Mekean county. 

@. Did you know W. A, Williams in his lifetime? 
A. I knew him for a number of years before he died. 


Def’ts’ counsel proposes to show that he, as administrator of W. 
A. Williams, has made search among his effects and cannot find this 
deed, and then Proposes to offer an exemplification to show that ul 
treasurer's deed, in pursuance of this sale, was made and executed to 


Wim. A. Williams. 


Q. You have stated that vou are the administrator of Wm. A. 
Williams ? 
A. Iam. _ 
Q. You may state whether or not you had his safe and papers and 
effects in your custody. 
A. Yes, sir. 
Q. How long has he been dead ” 
A. He died in November, 1881. 
Q. What,if any, search have you made for the treasurer’s deed 
to Wm. A. Williams of June 13th, 1870, for land in La Fayette town- 
ship? 
124 A. Right away after he died I searched through his papers 
and deed, not particularly with this one in view; but thi 
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was not among them ; and a week or two ago I searched again with 
this deed in view and couldn’t find it. 

Q. Did you make diligent search ? 

A. I kuew where it would have been if it had been there. 

Q. Did you find it? 

A. No, sir. 

(). Have you any knowledge of wliere it is ‘ 


A. No. sir. 


Def’ts’ counsel now offers exemplification from the prothonotary’s 
office of McKean county, certified by the prothonotary and by the 
president judge, of the acknowledgment of the deed, for the purpose 
of showing first that there was a deed acknowledged, and to show- 
what the contents of it were, being among the proceedings of the 
court of common pleas of McKean county. 

Received and read in evidence by Mr. Morrison under the same 
objection and exception of pl’ffs’ counsel. 


; 


’ 


125 J. M. Funter recalled and further examined by Mr. 
ELLIOTT: 

Q. Do you remember the circumstance of Mr. Wiggins and Mr. 
George coming to your office at any time? 

A. | do. 

Q. In Bradford ? 

A. Yes, sir. 

@. State what was said by Wiggins or George in reference to a 
deed of the property In controversy In this case. 

A. Mr. George had a deed and presented it to me with a demand 
for the money and notes in accordance with the agreement of a few 
days before that. 

(). What did he say in reference to the deed ? 

A. I don’t recollect that he said anything more than to make a 
formal demand for the money and notes, and said that he had a 
deed and showed it to me then. 

Q. State whether you had ever seen that deed before. 

A. I never had. 

(). Had you ever known of its existence after it was executed ? 

Objected to that he says he never saw it, and that is enough. 


@. Had you ever had any previous knowledge of its exist- 
126 ence as an executed deed ? 


A. No, sir. 


S G. Bayne recalled for further examination by Mr. Exurorr: 


©. You are one of the defendants? 

A. Yes, sir. 

Q. When was the first time that vou ever had any knowledge of 
the existence of the deed referred tous the last deed executed by 
Wiggins and wife? 3 ee | | 

A. At the time Mr. George had it in his hands in my office. 

Q. The time that Wiggins and George were there together? 
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A. Yes, sir. 
Q. State whether or not vou had ever heard of that deed before. 
A. I never knew of its existence. 


(. Some evidence has been given in reference to your statement 


to Mr. George in reference to having made a bargain for this land. 
State just what you did say to Mr. George on that subject. 
A. We had a conversation about the necessity of bringing 
127. = Mr. Bell to Erie,and | said that we would of course acknowl- 
edge that we had paid $250 on this land, and that it had been 
bought verbally, and that I didn’t see that there was any necessity 
to take Mr. Bell from the bank, because Mr. Fuller and myself and 
Mr. Bell were the three officers of the bank, and it would be a dan- 
gerous thing to have the three officers away at one time, and I be- 
sought him not to bring Mr. Bell to Erie. That is substantially 
what took place. 

Q. What was the conversation you had with Mr. Thayer this 
morning to which they called your attention ? 

A. We were talking about the case and Mr. Thayer asked me 
what there was about it, and I said there wasn’t very much to it, I 
thought, and I said of course we couldn’t deny that we had paid 
$250 on the property and didn’t propose to deny it, and that it was 
bought verbally, and that we had bouglit it under misrepresenta- 
tions. 


J. M. Fucver recalled and further examined by Mr. Extiorr: 


Deed shown witness. 


Q. Some evidence has been given as to whose handwriting 
128  thatlast deed isin. State whether or not thatis in the hand- 
writing of N. b. Smiley. 
A. No, sir. 
Q. Do you know his handwriting? 
A. Yes, sir. 


Cross-examination by Mr. DAvENporRT: 


Q. Whose handwriting is it ? 

A. I think Mr. Hastings’. 

Q. Who is Mr. Hastings ? 

A. He is in Mr. Smiley’ s office. 

@. He is in Mr. Smiley’s office? 

A. Yes, sir. 

Q. A partner? 

A. That I couldn’t say. 

Q. A clerk or partner % 

A. I don’t know his capacity. He is a brother-in-law of Mr. 
Smiley. 

Q. He is in his office ? 

A. Yes, sir. 

(). And assists in his law business ? 

A. Yes, sir. 
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QQ. And Mr. Smiley was your attorney at that time ? 
120) A. Yes, sir. 
Q. Isn’t the firm name “Smiley and Hastings?” 
A. I never heard of it. 


Adjourned until morning. 


130 Proceedings of July ISth. LSS6. 


D. 6. Wiceins recalled for further cross-examination by Mr. 
ELLIOTT : 


Q. In November where were you living with reference to the city 
of Buttalo—in Novem ber, 1SS5? 

A. Out in West Seneca. 

(. How far from the city of Buffalo? 

A. About 200 rods from the south line of the city. My place of 
business is in the city. 

(. At the time this contract was made your place of business was 
in the city and you resided out ? 

‘A. Yes, sir. 

(. What is there to fix in your mind the fact that you sent the 
second deed or left it with the bank to be sent to Bradford on the 
28th ? 

A. I have no memorandum of it. My mind 1s refreshed from 
those letters, as hear as | Can remem be r it. 

(©. When did you receive it from the bank first—the last deed ? 

A. On the 29th of November. 

(. You don’t mean that; I don’t apprehend. When did 
131 ~—you first receive it unexecuted ? . 
A. That was on the 28th. 


@. How did you learn that it was at the bank ? 
A. | went to the bank and got it. 

(). low did you learn the fact that it was there? 
A. I didn’t know until I went. 

Q. You didn’t know until you went? 

A. No, sir. 

(. Had you received any intimation that it would be there? 
A. My impression is that I had; from the cashier. 
Q. From the cashier of that bank ? 

A. Yes, sir. 

©. When did you receive that ? 

A. That was on the 28th. 

Q. What time of day? 

A. I think it was in the afternoon. 


Q. How did you receive information from the cashier on the 28th 
that it was there? 

A. A note or postal card from the bank or a messenger. 

Q. Have you any recollection as to whether it was by postal card 
through the mail or by messenger from the bank ? 

A. No, sir; no positive recollection. My impression is now that 
I went to the bank to inquire after it. 
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Q. Then what did you do with it? 
152 A. I kept it over night, and the next morning started for 
Bradford. | 
Q. You still don’t understand me. I don’t want you to make 
answers that vou do not understand. I am asking you when you 


received the second deed from Bradford, unexecuted, through the | 
bank at Buffalo. 
A. That was on the 28th. ‘ 


Q. That is what you said before. Now, if you made the answers 
you did a moment ago, understanding it-to be when you received 
it back from Bradford, how did you receive notice from the bank 
at Buffalo that it was there in their possession ? 

A. My impression is that I went to the bank. 

@. Went to the bank after it? 

A. Yes, sir. 

Q. Had you received any intimation from any one that it would 
be there? 

A. No, sir. 

Q. How did you come to go to the bank after it if you did not 
expect it to be there? 

A. Because I was looking for the money and the notes from the 
first deed. 

Q. You think you went to the bank, then, on the 28th? 


133 A. I guess I am mistaken on that date. I am mistaken 
on the date. It was the 26th. (Refers to memoranduin :) we 

It was acknowledged on the 27th. , <?” 

Q. Now, did you receive the 2nd deed on the 26th? 

Refers to memorandum. 

A. Yes, sir. 

Q. When did you acknowledge it? ‘ 

A. On the 27th. 

Q. When did you put it in the bank to send back ? 

A. It was certified to on the 28th and sent, according to my best 
recollection. 

Q. And you think you received it from the bank on the 26th ? 

A. Yes, sir. 

Q. You deposited it back with the bank on the 28th or 29th ? 

A. On the 28th. 

Q. What time of day? chu 

A. I couldn’t say. ; 

Q. Can vou state whether or not it was in the forenoon or after- 
noon ? 


A. I don’t remember. 

Q. Do you remember when you got the certificate put upon it 
dated the 28th ? 

A. That was in the morning. 
134 Q. Then when did you deposit this; what time in the 
morning was it? 
A. I think about nine o'clock. 
Q. Then when did you leave it with the bank ? 
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A. My impression is right away, as soon as I got it certified. 

(. What day did you see it again? 

A. On the 29th, in the afternoon. 

(). What time in the afternoon ? 

A. I think about three o’clock, when my Bradford mail usually 
gets there. 

(). Not when it generally gets there, but what is your best recol- 
lection of the actual time you received it? 

A. It was about that time. 

©. Where did you get it? 

A. At the bank. 

(). Who notified you it was there? 

A. No one; I ealled for it. 

(. Was the bank open that day ? 

A. Yes, sir; I think so. 

(). Don’t you know that wasa holiday ? 

A. I don’t remember. | 

(). Don’t vou know the bank was closed that day? 


135 A. I don’t remember what day it was—what holiday it 
was. 
®. Wasn't it Thanksgiving in the State of New York ? 


A. I don’t remember. 
(). Now, don’t you remember whether or not the bank was closed 
on the 29th? 
A. No, sir. 
(). If it was you probably didn’t get it that day, did you? 
A. I might have gotten it; they might have sent 1t to me by mes- 
senger. 
(. Was the bank doing business when you got it; the doors open 
and doing business ? 
A. I couldn't say. 
Q. Have you any recollection about it? Who delivered it to 
you? 
A. That I couldn’t say. 
(). How did you come to go there for it ‘ 
A. I went there every day to see if there were any returns from 
the trade. 
©. What time did you start for Bradford on the 30th? 
A. I started—I think the train leaves at 8.10 from Buffalo. 
. 8.10 in the morning ? 
A. Yes,sir; and got to Bradford about one o’clock, I think. 
136 Q. Now, didn’t you have this deed in your possession from 
the time it was executed until you took it to Bradford, on the 


, 


S0th ? 

A. No, sir. 

Q. You think you deposited it in the bank on the 28th, so that it 
was returned on the 29th, and got it as early as three o'clock and 
started to Bradford on the 30th? 

A. That is my impression. 

Q. Do you remember who you delivered it to at the bank on the 
28th ? 
9—151 
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A. Ido not. I think it was the cashier. 

®. What is his name? 

A. I forget his name. 

Q. Did you do business at that bank at that time? 

A. No, sir. 

Q. Leaving Buffalo at 8.10 in the morning, 
arrive at Bradford ? 

A. I think it was about one o’clock, but I am not positive. 

Q. The only other train you could take from Bradford would be 
, 


late in the afternoon ‘ 
A. About six o’clock in the afternoon. 


what time did you 


1357 By Mr. Davenport: 


Q. Do you desire to make any explanation of any portion of your 
evidence yesterday ? 

The evidence of the witness yesterday relative to the $250 receipt 
is read. 

A. I think I testified that that money was received as a part of 
the first payment, as I testified. That is the way I considered it at 
the time. 

®. That is, the $250? 

A. Yes, sir. 

Q. What did the receipt express—whiat was in the receipt ? 


Objected to. 


The Court: They only agreed vesterday that you might prove by 
parol that the $250 was paid. The receipt is not here, and you are 
not in a position to prove its contents. 


Objected to, further, that it is not an explanation of anything 
that he has testified to. 


J. M. FULLER recalled, and further examined by Mr. Exuiorr: 


Q. State whether any notes or money were deposited with 
138 Mr. Bell at the time Mr. Wiggins was there or subsequently 
upon this verbal agreement when it was made. 


Objected to, that they cannot dispute the contents of their own 
paper, written by themselves and deposited with Mr. Bell ; that they 
have no right to call the witness to contradict the contents of that 
agreement. 

Def’ts’ counsel propose to show that the statement of Mr. Bell 
which has been given in evidence was not accurate, and that every 
one knew at the time it was executed that it was not accurate; that 
Mr. Wiggins knew the money was not put in Mr. Bell’s hands, and 
that the notes were not executed ; that the paper itself shows that 
the notes were not then prepared and executed. 

The Court: I think they may give this evidence. It is a part of 
the transaction. The paper that you refer to is a paper signed by 
Mr. Bell. It is true that it was in the handwriting of one of the de- 
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fendants and written in the presence of another of the defendants, 
but I think it is competent for them to show what the real 
139 transaction was, especially as Dr. Wiggins states, as I recall 
his cross-examination, that he did not see any money or notes 
at the time. 
Mr. Davenport: Then it is not to contradict Dr. Wiggins ? 
The Courr: Still I think it is competent to show what really took 
place between the parties. It relates to the time and place where 
this alleged contract was entered into. 


Exception by plaintiffs’ counsel. 
Mr. Eviiorr, resuming: 


(. As I understood you yesterday, Mr. Wiggins and yourself and 
Bayne were present when this transaction occurred. 

A. Yes, sir. 
(J). State whether any money was placed in the hands—— 


‘ 
Objected to—the form of the question. 


A. There wasn’t any money placed in Mr. Bell’s hands. 

Q. Were there any notes placed in his hands in furtherance of 
this contract ? 

A. No, sir. 

. Were there any executed ? 

A. No, sir. 


140 Objected to as improper, for it may have related to some- 
thing that happened when Mr. Wiggins was not there. 
Objection overruled and exception by pl’ffs’ counsel. 


Q. You may state now whether at any time, and, if so, at what 
time, you gave Mr. Bell notice not to receive any deed of this prop- 
erty in your behalf, if you gave him notice that you would rescind 
the contract. 


Objected to as irrelevant and incompetent. 


The Court: You are going on the theory of a delivered and ac- 
cepted deed. In view of that theory we think this evidence is com- 
petent. A notice to Mr. Bell not to receive any deed, I think, would 
be competent. If there had been a contract here, then no notice to 
any one would have relieved the defendants; but we are Inquiring 
here whether there was a completed contract; whether there was 
any deed delivered and accepted. I understand your theory to be 
that the deed was accepted and the transaction closed, and that it 
was taken out of the statute of frauds. Assuming that Bell had any 

power to accept a deed at all, I think it would be competent. 
141 ~=(If there is evidence of the execution of the contract I think 
that would be a question for the jury. Now, is it not compe- 
tent to show that if this deed was retained by Bell it was retained 
in violation of directions? You haven’t shown, so far as I recollect, 
that this deed was ever in the hands of the defendants personally. 
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They say it never was. Two of them have testified that they never 
saw it until it was tendered to them, on the 30th. 


Def’ts’ counsel propose to prove by this witness and the other de- 
fendants that on the evening of the 27th or 28th they gave notice to 
Mr. Bell that they didn’t propose to receive the deed and pay forthe 
property, and that he must not receive the deed for them, and pro- 
pose to show that they gave him this notice on the evening ef the 
27th or the morning of the 28th, before the second deed could possi- 
bly have been delivered. 


The Court: I will let you show the simple fact. What reasons 
thev may have assigned are not admissible unless the other side 


wants to draw them out; but I will let you prove the simple fact, if 


vou ean do so, that the defendants gave notice to Bell on the even- 
ing of the 27th or morning of the 28th not to accept or receive this 
deed. 


142 Exception by pl’ffs’ counsel to this ruling of the court. 


Mr. ELviort, resuming: 


@. You mav state what notice, if any, vou gave to Mr. Bell on 
the 27th or 28th of November, 1555, in reference to receiving a deed 
for you. 

ae gave notice to Mr. Bell that I had been to Smiley’s 
office 

Q. You need not state the whole conversation, but whether vou 
Pave him notice not to receive the deed. 

A. Ye. er: I gave him notice not to receive the deed. 

Q. When was that? 

A. That was on the evening of the 27th—the afternoon of the 
27th or the 28th. 

Q. That vou gave him notice not to receive the deed for you ‘ 

A. Yes, sir; [ told him the whole story—all that had transpired 
in reference to it. 

Q. State whether or not the letter which has been given in evi- 

dence by Mr. Smiley to Mr. Wiggins—whether or not that 
143 _—siletter notifying him that you would not take the property 
was written at your direction. 

A. Yes, sir. 

Q. Dated November 27th ? 

A. Yes, sir. 


Mr. Davenport: It is not written on the 27th. The 29th is the 
day that the letter was mailed, and that was the day that it was 
written, and that was the date of Bell’s letter. 

Mr. Evuiorr: That is your testimony. We will talk to the jury 
about that. 


} 


Cross-examination by Mr. DAVENPoRT: 


Q. Who was present when this $250 was paid ? 
A. Dr. Wiggins and Mr. Bayne and our book-keeper. I have no 


i ti 


, 
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recollection of any one else, and don’t think any one else was 
present. 

(). How did you pay that money to him ? 

A. With a check. 

(. A check payable to his order? 

A. Yes, sir. 

Q. Did you give the check to him? 
144 A. It was given to him 
(J. And he endorsed it ? 

A. I don’t recollect about his endorsing 11 

®. You remember there was a check given ? 

A. Yes, sir. 

@. By whom was the check written ? 

A. By our book-keeper. 

(). By the cashier? 

A. No, sir; the book-keeper in the office. 

(. Mr. Bell? 

A. No, sir. 

©. Now,on the afternoon of the 20th, when Mr. Wiggins was there 
to talk to you, what papers did he have and what did he show you 
when you were talking about this land ? 

A A letter and telegram. 

Q. What other papers? 

A. No other papers that I recollect of. 

(). Did he not produce a map and show to you? 

A. I have no recollection of 1 

(). What do you sav about your knowledge of this land ? 


Objected Lo iis bea Liity 1iO re;ation ‘CQ a ' 31D) ets to which his at- 
tention wis called in ellef. 
Objection overruled, the witness being a party 


145 (). W hat, if anything, Was said | yi uas to the location of 
this 70 acres of land? 

A. I really don’t recollect about the total conversation. | knew 

about the locations generally ol the la ul don’t if collect any 


conversation on that subject. 

Q. What, if any, statement did Mr. Wiggins make to vou about 
having sold the north half of it to Mr. Mullen ? 

A. | don’t remember lis speaking of selling th north half. re- 
member his speaking of selling a portion of bis land to Tim. Mullen, 
I think it was, with reference to his trouble in a ig his pay for 
it. That is all the recollection | have in reference to that. 

Q. Then you knew that this land adjoined Mullen’s land and 
Wiggins so explained it to vou? 

A. No, sir: I am not sure of that. I don’t know that now. 

@. Didn't he explain to vou that he had sold one-half of this 147 
acres to Mullen ? 

A. I don’t recollect anything about 147 acres. I remember he said 
hehad sold some land to Tim. Mullen and had some trouble about It, 
and wanted to sell the rest to responsible parties. 
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Q. Weren’t you familiar with the Mullen land and hadn’t you ~~ 
been on it? 

146 A. No, sir: I don’t know where it is now. i 
Q. Don’t vou know that certain wells had been put down 4 


on the Mullen land? 
A. Yes, sir; I had heard of their having one well on it. 
Q. And you knew you were buying land adjoining the land on 

which this well was put down? 
A. I didn’t know the location. I didn’t know where the loca- , 

tion of the wells was relative to this property, and I don’t know it 

to-day. 


Q. Don’t you know that this well was on the land bought by , 
Mullen from Wiggins’? | - 


A. No, sir. 

Q. Didn’t you know there was a well on the land Wiggins had 
sold to Mullen ? 

A. No, sir. I didn’t know where Mullen got this land. ; 

Q. Didn’t Dr. Wiggins tell you that he had sold to Mullen, and 
haven't you so sworn once? 

A. Yes, sir: he told methat he had suld some land to Mullen, but 
I didn’t know where it was with reference to this land in question. 

Q. Didn’t you know that the land that he had sold to Mullen was 
a part of the same land that he was speaking to you about? 

A. No, sir. 
147 Q. You didn’t hear anything from him that he had sold the 
north half of it to Mullen, and that he had the south half of 

it for sale? 

A. No, sir; I don’t recollect any such thing as that. 

Q. Weren’t you and your partners operating within a very few 


rods of this very Wiggins tract ? 
A. I think within about half a mile. 
Q. Had you ever been ovt to vour property ? Y &£ 
| 


A. Yes, sir: frequently. 
Q. Didn’t vou teil Dr. Wiggins that you were familiar with his 


land and that you knew about it? 
A. Certainly [ know the land from the map. | 
Q. Didn’t you tell him that you were familiar with this land and 
had been upon it? | 
A. I had been across it a great many times. The public highway 
goes through it. ) 
Q. So that you did know it; you traveled over the highway a “7 
great many times? . 
A. Yes, sir. Nota great many times of late years. 
@. Previous to the conversation with Wiggins, I mean. 
A. Yes, sir. 
Q. There was a highway crossing over it? fog 
A. Yes, sir. . 
148 Q. And you had been over that highway many a time? | 


A. Yes, sir. 
Q. Then you did know that the Wiggins property that you were 
talking of buying was south of the Tim. Mullen land? ‘ 


a 
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A. No, sir. I don’t know where the Tim. Mullen land is now. 

(). Where is the property on which this land is that you talk about 
as regards the location of your land ? 

A. I always supposed the Tim. Mullen well was on the Fox prop- 
erty. I didn’t know that Mullen ever put down a well on what I 
understood to be the Wiggins property. 

Q. I haven’t intimated anything about Wiggins putting down a 
well. [I am talking about this weil which you knew was put down 
on the Mullen land, which Wiggins formerly owned. 

A. I don’t know that Wiggins formerly owned it. I know there 
was a Mullen well, but I always assumed it was not on the Wiggins 
land. 

(). Where is that well ? 

A. North and west of the ruins of that old Mead mill. The old 
Mead till ruins are, I suppose, on Dr. Wiggins’ lot. 

©. You were acquainted with that mill for many years? 

A, Yes, sir. 
140) A, be 8, Sur. 
\). And knew that it stood on the 70 acres you were talk- 
Ing of buying? 

A. No, sir; I didn’t know that. 

Q. Didn’t you know you were talking of buying the land that the 
road run through? 

A. Yes, sir. 

Q. ‘Then didn’t you know that tlie mill was on one side or the 
other side of that road ? 

A. | knew at the time Dr. Wiggins was talking to me about it. 
Q. Lam talking of the conversation between you and Dr. Wig- 
gins. Didn't you know at that period that that old saw-mill was 
upon that 70 acres? 

A. | did not. [ asked Dr. Wiggit sif I could get the stone there. 
[ wanted to know if I could have the stone of the old ruin; if they 
were his in the first place; and, if so, if | could have them to put a 
boiler on the other property half a mile away. 

(). Now, when you asked him that question what reply did he 
Inake to you? 
A. He said that they were no use to him; that he didn’t care 
about it. We were putting up a 60-horse boiler was why I wanted 
the stone. 
150 Q@. Did you take the stone off from it ? 
A. No, sir. 

(). Now, was there anything of that sort said in your conversation 
with Dr. Wiggins on the 20th of November, with reference to stone ? 

A. I think it was the first time that I saw bim. [t may have been 
the next day. I remember having a talk about the stone, as show- 
Ing that | didn’t know whether this mill was on his lot. 

Q). On the 20th of November was there a word said by you about 
stone to Dr. Wiggins? | 

A. I will not be sure whether it was that day or the next day. It 
must have been one of those days. 


rn a areas aaa te 
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Q. Was there anything said by him to you about stone on the 
next day? 

A. [t must have been on one of those two days. 

Q. Wasn’t your boiler up and running long before that time ? 

A. Now, I assume this-—— 

Q. Answer the question and then explain afterwards. 

A. I cannot tell you. 

Q. Then you say you cannot tell whether that boiler was put up 
long before that perlod or not? 

A. My impression is that it Was not. 

151 Q. Wasn’t it put up before November 20th, 1883 ? 

A. I should think not. If I did see Dr. Wiggins before I 
might have spoken to him about it. I don’t think [ saw him before 
that year. I assume it was that day because I don’t recollect seeing 
him before that time. I remember the conversation about the stone. 
If I had seen him before I would probably have spoken to him 
about it. 

Q. Then you are not sure that you did say anything about the 
stone on the 20th of November ? 

A. No, sir; | am not sure. 

Q. Previous to that you knew that he owned the land where this 
mill was? 

A. No, sir; I didn’t know that. 

@. Why did you ask him for the stone? . 

A. That is the reason why | asked him. I asked first if the ruin 
of that old mill that I had known for twenty years was on his land. 
If l saw Dr. Wiggins prior to November 20th [ would have been as 
likely to have asked him that question before, but I don’t think | 
saw him, and consequently place it at the time this conversation 
took place. I have no re coll etion Ol seeing Dr. Wiggins for prob- 
ably a year before. 

(). Have you the receipt for $250 with you t 
152 A. No. sir. 

(. Is it here in the city of Erie? 

A. | don’t know. [ have never seen it, and do hot recollect the 
receipt at all. 

\) You don’t remember ever sec In) 

A. No, sir. 

Q. Do you remember seeing a receipt written that day ? 

A. I don’t remember that there was a receipt given. I know there. 


cy lf ? 
= + ; 


was a check, but I haven’t the slightest remembrance of any receipt 
being given. 

Q. You don’t remember Mr. Bayne writing the receipt ? 

A. No, sir. 

(). Never saw the receipt f 

A. No, sir. 
Q. There was no receipt written and delivered in your presence ? 

A. I have no recollection of the receipt at all. 

Q. Was there any receipt written and given to Mr. Wiggins in 
your presence ? 

A. I have no recollection of any. 


4 


4 
a 
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Q. And you haven't seen any since? 
A. No. sir; I have not 
ink Lasked you if Dr. Wiggins didn’t produce a map? 
153 A. Yes, sir; I have no recollection of any map at all. 
\). On the 20th of Novem be rf 


—wt if 
rw 
} 


BAYNE recalled for further examination by Mr. Extiorr: 
(). You are one of the defendants ? 
. 2 
Q. At 


. a 
Lf 


ie time that Mr. Wiggins and Mr. Fuller and yourself 
went down to the bank and had the interview with Mr. Bell. state 


whether, at the time that paper was signed by Mr. Bell or at the 
time of the interview between yourselves and Dr. Wiggins, any money 
« or notes were placed in the hands of Mr. b 
or 
Objected to for the same reasons as the sami question asked tli 
other witness, and objection overruled exception by pl fis’ counsel. 
A. ‘There were no notes written ana ver have been. and no 
money was deposited. 
(). State whether or not you heard thi r read from Mr. Smiley 


to Mr. Wiggins, that was offered in evidence by the other side 


a 154 \ Yes, srr. 
). You may stat whether that tter was written to Mr. 


} : \1 
rins DV directions ol you rself and Ir. Fu ier, 
- ne EE “ : ] — ‘ — cy . . } ] ™ a 
\ir. Fuller and I went to Smilev’s office and told him to write 


’. 
s A. On the 2th ol Nove ber, 1SSo6 
, + 4] Fla ae . 
(). State whether, either on the evening of th 27th or the 28th of 
° — ] , ‘) : , . a — ‘ b Bi : ; : 
November, 1883, vou gave any notice to Mr. Bell with reference to 


receiving a deed from Dr. Wiggins for the property in controversy. 

A. I did. I gave him notice not to receive it and not to pay any 
money on it; either on the evening of the 27th or the forenoon of 
the 28th. 

(). With reference to Thanksgivin 
day was Thanksgiving Day’ 

A.. The 29th, 1 understand it to be. 


- - 


g Day, do you remember what 


| | : . ) 
,. Was the notice glveb before that day or on that day 
A. I am positive it was before 11 


file " . Pras , ‘ 
(). State whether or not the bank w iS open on Phanksgiving 
A. No, sir; it was not; it was a holiday. 
155  Cross-examination by Mr. DAVENPORT 
Paper signed by W. W. Bell shown to witness 
(). I believe you wrote that paper? 
A. Yes, sir; that is my handwriting. 
\) What other paper did you write? 
é.. A. I don’t recollect writing any other paper. 


C= 6) 
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(). You wrote another paper ¢ 

A. I don’t think I did ; I don’t recollect it; I don’t believe I ever 
wrote any other paper. | 

Q. Have you any other paper than this relative to this transac- 
} 


tion % 
A. Nota single scrap. 
). Never have had? 
A. No, sir; never have had. 
). Are you interested in any oil territory near this property ? 
A. I am not now. 
). Were vou previous to November 21st, 1883” 
A. Yes, sir. 
©. How near to this property ? 
A. | never was on this prope rly but once, | have been pointed 
out this Wiggins tract from a distance, but I may have crossed 
156 it on the road; but if I did I didn’t know it Mr. Fuller ts 
the man that attended tothe wells principally. I visited th 
property once and did not know our own property or the lines of 1 
(). Yuu ki W that the road passed through it z 
A. Not until this trial commeneed. It is only by hearing it her 
that I know it. 
(). You never saw the property ? 
A. It Was pointed out to me by Mr. luller from a distance on the 
hill at one time when I visited the property, and that is all that | can 
say about it [am not familiar with it. 


(). Didn't you know that this was a portion ol a tract, a part of 


i ? 


which had been sold to Mullen ? 
A. I didn’t know anything about it. 
). Wasn’t thi re anything of that kind said? 
A. Notin ny presence 
Y. Fuller didn’t explain anything about it to you? 
A. Not of that nature. 
What did Fuller tell you about it? 


Objected LO as nol cross-examination offered as bearing Ol} the 
subject of this tax title. 


Q. On the 20th what, if any, conversation did you have 
157 ~=—s with Fuller about this property ? 

A. He explained to me,as far as I recollect, that this prop- 
erty was in the line of developments and would probably turn out 
to be oil territory. 

Q. What did he say to you about the Mullen tract ? 

A. I don’t recollect that he said anything about it. 

Q. What, if anything, did hesay to you about any well being put 
down near this property—on the adjoining piece ? 


Objected to as not bearing on the question of the tax title. Over- 
ruled. 


(). What did Mr. Fuller tell you about the location of this 70 
acres which he was talking with Mr. Wiggins about buying? 


‘ 


4 


—— 
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A. That it was in the line of developments and might be good oil 
territory. 
/. Anything else? 
A. I don’t recollect anything else. 
Llow long Is the line of oi] territory 1 tna 
lt runs from Canada to Alabama 
Q. He said nothing as to what part of this line of oil develop- 
s from Canada to Alabama t | in’ 
los A NO, Sir. ne boundaries were stil We r than that. now- 

ever, but I don’t recollect any defined locati 

rave Was 10) lepen lent of \Ir. uller’s ludgrment because had 


—_ 


(J. lle { | You iT Vis Tif it Vou! | ic’ \\ \ i] were rmytri ny 
? " 
gown wells ? 
Be 1? 
A. We had 45 or 50 wells there near Lafavett 
SS ol 1] } 
(). How near did he tell you it was to 
\ | I ' _ ] + +) ‘ | | } 7 ‘ 
(| ecoriect Lhnat he Sal InVv~LDINng av L Gdistane 
! | | , . ‘4 } 
©. Did he use the word “ nea: 
\ \ ‘% ti oe | } ot +4 v4 ,¥ Ti ’ ’ } ' ley ry) YT 
. we i ViPLiLiIn rit Siic it Wis iil raf ii i ' ’ LAL VY ULV LPLiit its 
:, . . . i ; 
Q. Was it between your property and the developments on the 
+. | . » 
other sid 
; | ] ] . ] | 
\ was 1n the iine of the ceneral be) icv! Ol development 
I | ral thw 
nortneas ind soutiwesi 
, ' : ' : } ' 
>. | > es i ‘cs \ . ‘ . , 13723 7 ;* 7 " , > ’ 
(J. You rerritory Willi i} Wis neal if Pe Oe ' j Willett) “i it? t}i Lis 


never was on OUL Once | 
~~) a 
\) You d know it was either Otl the SOUT) OF 1) rth ly lf or east 
>) \V es 


Sri t Sl ? ° | . , | . ' 
, \. No, sir: | woulda't know the points of the compass out 
. . ' | . ] " . : * , ’ . °.* ’ 
nere 1n the woods 1n a strange country | never was there 


ste 
’ . +] % ry | ’ . 
more tLiath tWo Hours 


, | 4 ;' ; hon ‘| ;, 1] 
(). You were buying it on the strength of what iller 


\. No, sit hot entirel | belreved from rent ral report rnat it 
might turn out to be oil territory. 
(). If you didn’t know anything about the location of it, how could 
uu Know anything from general report? 
\. | have frequently bought territory in that same way. | tool 


my interest In this in that way. 
Then vou did have some idea of its location from general r 


\. Yes, sir; but when you get down to details I knew absolutely 


Q. Did you know anything about any well adjoini 
property ¢ 
A. By general report, I did 


(). How near, by general report, did you suppose this well was to 


this ? 
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Objected to as ln prope r. ? 
Q. Who was putting down a well near this territory ? 
160 A. Report said it was T. N. Barnsdell. 


(). What conversation did 
about this well that ay 


you 1) ive with 7. N. Barnusdell 


‘was pulling Gown 
+ } 


A. I had no conversation with him ‘ 
®. You had no conversation with him about the location of that 
well which he was supposed to be putting down ? 
A. No, sir. j 
(J. And you had no idea irom him is to how near this proposed ; 
70 acres that you were going to buy—this | sed purchase of 70 
acres—this well which was going down was 
A. No,sir. 
By Mr. Enuiorr: 
(). State whether or not Dr. Wiggins knew that no money or 
notes were put in Bell’s hands at the time 
— 
Objected tO aS Incompetent 
Q. When you went into the bank at the time this paper was 
drawn was Dr. Wiggins with you ? 
A. Yes. sir. rc 
\). State whether or not he was in a position after you Heal a 
16] the conversation in your office and went to the bauk to know 
whether the money was placed in the hands of Mr. Bell. 
Objected to and objection sustained 
@. Were you in his presence? State whether or not you were in , 
. ; } : " . " . Oy . 
his presence all the time irom the Lime you left his othee until the 


transaction was over. 
A. He didn’t get away from me 


more than ti 
the whole Lime. 


vo or three vards in 


By Mr. DAVENPORT: 


@. What position do you occupy in the bank ? 

A. President of the bank. 

@. Who is the cashier ? 

A. W. W. Bell. =" 
Q. What position does Mr. Fuller occupy ? 

A. Vice-president. 


WwW. W. BELL recalled for further examination by Mr. hey LIOTT: 
Q. Some question was asked you yesterday by counsel for 
162 the plaintiff In reference to the ds ed, (Deed dated November 
26th and acknowledged the 27th shown to witness.) Some- 
thing was asked you vesterday as to when you received that deed. 
State whether you evel received that deed after it was executed, 


A. No, sir. 
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©. When was the first that you ever saw it after it was executed ? 
A. When Dr. Wiggins brought it In. 

(). At the time you speak of, when Mr. George was there with 
him ? 
A. Yes, sir 


/ ; ;  toabhé . J . : 
XY. fo wh: have you retereiuce mn that i eC] O whiel your at- 


| ’ 4 ’ + 
The. iirst iCetl { refers LO at irs (j (] 
Q. The 29th of Novembe1 
\ Yes “a 
, , , Se, : . 
(). State whether on the evening of the z/th or the morning ol 
the 28th of November, 1883, vou received any no Mr. Bayne 
’ 1} } } . 
or Mr. Fuller in relation to receiving the deed trom Mr Wiggins. 
: eo 4 — > a I ] ~) ; r . a oui } 
A. Was LOIG O}} | ithe ne 21th or the Zdth no LO recelve the 
] 4 | ’ , | , | , | | : 
deed or pay Lone monev out Liat tiere Was som cl, In the busl- 
Tié ~ 
>.* {)} it : f | 1 | + | ;* ’ ' 4 an oo ha , . ,\ + ; 
LO < JUuUSL Lhe fact as to whether no ->Was GFIVellh YOU NOL LO 


7 \I r. eT orge was eal] d to onversatl yt) with 
you in re erence to why vou si nt the deed ba kK. In the conversation 
which is alle ort d to have occurred on the 50t i November State 
whether you informed him at that time that 1 had sent this last 
deed back. State whether on the 30th of November. 1SS3. you told 


Mr. Georg Libat you had sent back the di d Which vi 
hand. 

A. No, sir 

@. Did you make any statement about sending back the deed to 
him ? 

A. I think probably that I di 
(. ‘To what deed did your statement have 
A. To the first deed. 

(). State whether any money or notes were placed in your hands 
In pursuance of that statement that you s}; 


ul hold in your 


ee 


Objected to as before; overruled, and except 


A. There were no notes ever placed in my hands and no specifie 
money, 


164 (‘ross-examination by Mr DAVENPOR’ 


. What first passed between you and Mr. George when you saw 
him on the 30th of November, 18835” 

A. I don’t remember. 
(). What conversation took place betwe en you and Mr. Gi Orge, Ili 
the presence of Mr. Wiggins, on the 30th of November, 1885 ? 

A. I cannot tell. 

(). Can you state any part of the conversation ? 

A. Teannot. [ was not positive that Mr. George came in with 
Mr. Wiggins until Mr. Georg made the statement himself. 

Q. You were not positive that Mr. George came with Mr. Wiggins 
Lo see you until Mr. George testified ? 


~j 
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A. I was not positive. 

(). Then you haven't any recollection as to what was said by Mr. 
George on the 30th of November, 1883 ? ‘ 

A. No positive recollection. 

(). Did you nol yesterday have a conversation with Mr George 
and myself, I holding this deed which you now have, and [ asking 
you whether that was the deed that — sent back by your letter of 
the 29th of November, 1855”? 

A. I think you asked me that. 

@. What reply did you make? 
165 A. I didn’t think it was. 
(). You said you didn’t think it was 


? 


A. I didn’t think it was. as | remember i! 


°7 


Defendant rests. 
PI’ ff’s counsel now oflers 1) eV] lence the sheriff's di ed, the deed 
of Wiggins and wife dated November 22nd, 1883, and the deed of 


Wiggins and wife dated November 26th, 1883; all of which are re- 


celved. 
D. Bb. Wiaerns recalled,and further examined by Mr. Davenport: 


Q. In you conversation with Mr. Fuller on the 20th what, if any- 
thing, was said by you as to the location of the 70 acres? 
A. I said to him that this land was the southern portion of the 
lot 147 acres; that the north part had been sold to Mullen. 
Q. What, if anything, did he say as to his acquaintance with the 
land? 


166 A. He said that he knew the location, beeause he was oper- 
ating in the immediate vicinity. 

Q. What, if anything, was said by him in this conversation about 
the Mead mill and the stone? 

A. There was nothing said at that time 

(). When, if at any time, was there any conversation between you 
and Fuller? 

A. I think it was some time before that. I eannot recollect the 
exact time, but 1t was some time before that 

Q. Now, in your conversation, what, if any, map did you produce 
and show to Mr. Fuller? | 

A. I showed him the map which I have here. 


Mr. Davenport produces the inap and shows it LO tne witness. 


A. That is the map. 

Q. Is the map to-day just as it was then ? 

A. Yes, sir. 

Q. Any changes upon it in any way ? 

A. No, sir; not that I can see. 

Witness explains the map to the court and then to the jury. 

Q. Please explain where the 250-acre tract is about which 


. 
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Witness points it out. 

). Is it in any way connected with the 70 acres which you sold? 

A. No, sir: there is a small peninsula between them. 

). The tract on the north is No. what? 

A. No. 3433. 

J. And the south ? 

A. 34952 

() And this over here? 

A. 2455 

(). And the 70 acres, that is all in this warrant ? 

A, Yes, sir. 

). ‘That is all in which ? 

A. 3432; that is the land that I sold to Bayne, Fuller and Melvin. 
A Jt ROR: would like LO ask —there is a number here COrre- 

sponding with that one on those tax titles, and I would like to ask 

where the locality is with respect to thi locality of the land sold to 


{ 


ceca 


these defendants 
Mr. DAVENPORT, resuming: 


(). Please explain to the jury the location of the 250 acres, 
LGS one-fourth of which you sold at one time and was sold at 
treasurer's sale. 


Witness points if out, being in) D955. 


A. This  waeaice portion of it, one-quarter, was sold for taxes. 
spe 


It is in 22 
The Court: That has nothing to do with this piece 
A. No, sir; it is entirely separate. 


Mr. DAVENPORT, resuming: 


). In what tract alone lte the seventy acres you speak of ? 
A. The southern portion of this 147 acres 
And lies in which traet 


| 
). The entire 147 acres he in which tract? 
A. 3432. <A small portion lies In 34353. 
The re we line being the dividing Line: 
Yes, s the most of it is in 343 
This mi; nap was present and shown by you to Fuller? 
Yes, 
(). ‘Did you show him where Mullen’s land runs, and does 
169 the map itself have Mullen’s name ou? That shows the 
whole 147 acres you had owned ? 
A. Yes, sir; and I stated that the northern part of it was the land 
[ sold to Mullen and the southern part of it was the land I wanted 
to sell. 
©. What did he say to you at that time about his being familiar 
with this seventy acres of land? 
A. He said they were operating largely in that immediate vicinity, 
and that he knew of the location. 
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Now, to go to the land which he is operating in any direction 


he would have to go over the road that runs through this seventy 


acres ? 


Objected to as leading, and sustained 


(). In Fong to the land which they we re ( Lae rat Ing upon through 
what portions of the seventy acres would he be obliged to pass if he 
went by way of the turnpike road? 

His land lies between the land that I sold and Bradford. He 
would have to go to my land. He goes up the Turnip Run road, 
but not quite to my land. 

Q. His land lies between Bradford and this land? 

A. Yes, sir, if I rightly understand where his land is, and I think 


I do. 
170 Cross-examination by Mr. ELiiorr: 


(). You didn’t call attention to at) \ other land than the tract you 
were undertaking to sell? 
A. I didn’t have any other 
(). Did you eall attention toa ny other tract than the one you were 
undertaking to sell to Fuller’ 
A. I called his attention to the land, the southern half of this 147 
acres. 
(). But you didn’t eall his attention to cll) \ other land save the 
tract you were undertaking to sell him 
A , The hol thi rt por lon of this land told hi It) had sold to 
Tim Mullen. 
Q. That 1s the one tract upon this map that you called his atten- 
tion to? 
A. I think it was. 
Q. Did you show this map to Mr. Bayne also ? 
A. No, sir: he was not present. 
Q. When was It that you showed this to Mr. Fuller? 
A. On the afternoon of the 20th. 
(). In his ne t 
A. Y Cs, sir 
171 (). When was it that you had the conversation with him 
with reference to the stone ? 
A. That | coul ln’t say; it was quite a long time previous to this. 
(). That was with reference to the stone at the mill, where the mill 
formerly lad been ? 
He asked me if he could vo there and get some stone at the 
mill. 
Q. That was the mill that was called the Mead mill? 
A. Yes, sir. 
Q. It is a lot in which Mead formerly had an interest ? 
A. Yes, sir. 
@. The mill is on the 147-acre tract ? 
A. It was on the north side of the road ; ves. sir. 


~~ 
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Pl’ffs’ counsel now offers in evidence this map to which the 
hess has referre cd. 


lite 


to. that it has not peen showh to de accurate. 


The Court: The witness has testified tl it was’ before tl 


ties and was referred to. 


Map received in evidence 
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of the 29th Mr. Davenport had the I nd deed both in his 
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Cross-examination by Mr. Morrison 

F Phat was here Vi Sit rday at the e UliSt | tabli 
| A. Yes. sir 
During the progress of the t 
Aiter court had adjourn d at noon 
). Before you got out of the court-roo! 
A. Yes, sir. 
W hat did Mr. be 1 say t (rive his words, 1f vot 
Mr. Davenport asked him what deed that letter 
{ 


| referred 
o, showing him the letter of Noy. 20th. He said it was 
174 the last deed. Mr. Davenport had tl deed in his hands, 
and says, ~ Is this the deed?” and he says,“ Yes: that is the 


a essen 


deed.” 


l1—lol 
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Q. Did you arrange to have him come up there and Mr. Daven- 
port question him and you listen to be a witness? 

A. No, sir; they had been conversing some time, and I went after 
my hat and got it and came back by the table, and they were talk- 
ing there, and I heard this. Dr. Wiggins was close by, but I don’t 
think he heard it 

(). Was there anything else said about this first deed ? 

A. I think not; not that I heard at that time 

Q. You stated yesterday that you had been attorney tn 
since it commenced ” 

A. Yes, sir. 

(). Brought the suit * 


; 
os 
< 


'¥ Yes, Sir. 
Plaintiffs rest. 


l7o R. H. THayer reealled for further examination by Mr. 


+? 


DAVENPORT in regard LO something which Was O1DILLEeU : 


Q. Did you hear the testimony of Mr. Bayne yesterday in which 
he testified that he had stated to you that Dr. Wiggins had made a 
verbal sale to him ? 

Objected to, that he has been interrogated In regard to this, and 
that Mr. Bayne was called to contradict him. 


Mr. Davenport: Mr. Bayne testified that he had made a verbal 
bargain with Dr. Wiggins. We want to show by Mr. Thayer that 
he never used the word “ verbal ” at all, but did say that he had 
made il bargaln. 

The Courr: I think the witness was interrogated as to this state- 
ment vesterday and Mr. Bayne was called to contradict him, so that 
you have the statement of both witnesses now. 


Proofs closed 
176 Charge ot thre Court. 


GENTLEMEN OF THE JuRY: The foundation of this action is an 
ulleged parol contract entered into between the parties on the 2lst 
of November, 1885. If the testimony is believed (and it is uncon- 
tradicted) the plaintiff, D. B. Wiggins, the husband of the other 
plaintiff, and two of the defendants—Mr. Bayne and Mr. Fuller— 
met at Bradford on the 21st of November. ISS3, and there they 
entered into what is called in the lawa “parol” contract, a term 
which is used in contradistinction to a written contract. The terms 
of that contract and the stipulations would seem to be embodied in 


a receipt which the evidence tends to show is in the handwriting of 


one of the two defendants I have named and written in the presence 
of the other of those defendants and signed by W. W. Bell. That 
receipt sets forth—I will read it, because, as I have already indicated, 
it seems to embody what was the parol contract between the parties. 
You, of course, understand that this receipt does not satisfy the 
statute of frauds, because it is a receipt signed by a party who isa 
stranger to the contract. 


a 
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L77 (Reads :) 
“ BRADFORD, PENN’a, November 21st, 1585 
Received $4,750 from Bayne, Fuller and Melvin, which is the 
cash papa on a lot of 70 acres of land sold to them by D. B. 
Wig for S1LO.000. the balance to be paid in notes and money as 
agreed Ol) D\ both parties | am to remit this money and the notes 
1 of to the said “ b. Wiggins on his forwarding a good deed 
of suid land The notes are to be $2,500 at three months, 82,500 at 


six months. both with j iterest 


(Sioned) W. W. BELL. 
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covery of the contract price, and that is in affirinance of the contract 
The counts are not inconsistent at all, and the plaintiffs, suing as 
these plaintiffs do, may declare in that Way. But what the verdt 
should be, of course, de pe nds upon t the evidel 


’ ’ ie . " + 
ln regard to the two first counts of this deeclaration—the counts 
which wo tor damages —| have only tosay this: thatif vou are satis- 


a8. i Ai Ra cal 
ned that this parol contract was entered mMto and epudiated UO \ ne 


cdelendants and performance refused without justification, and there 
} a i . } ‘| ; lot if} ‘ saiat ] ~tatl I ' 
Is nothing more ihn the ease, t le plalntil would pve entitied to re 


cover damages. ‘There is, however, in (his case no evidence 

ial di amage which the plaintiffs have sustained. 
As I have already explained to you, if damages are awarded 
to thi plaintiffs iL Col uld not be the contract price of this land as 
damages, because that would be to enforce the contract. I do not 
recall any evidence of special damages to the plaintiffs. ‘There is 
some evidence of a trip to Br idford which Dr. Wiggins, perhaps, wa 


re ; , 
Lae ‘}i til Spee 


justifed in making. but even the saneneen el at trip are hot 


before you or any other expense that he may lave incurred in exe- 
cuting the deeds. In any view, however, if you are satisfied that 
there was such a parol contract and ahi unjustifiable breach of it on 
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the part of the defendants, the plaintiffs would be entitled to nominal 

damages at the least. The great question in this case, however, 1s 

whether there was such an execution of this contract as would take 
}? 


it off the statute of frauds and perjuries, or rather such an execution 
of the contract as would be a compliance with that statat 


It is alleged that that is the fact. It is alleged on the part of the 
plaintiffs that the contract was so execut don the part of the platntiffs 
that thev are entitled to reeover the contract Oric of t land upon 
the footing of a completed contract. ‘That is the soli ‘question in 
the callse, and the question tho; has engaged the attention prit- 

er ae, eee | 1 who have tried the ea 
C1p ait Oo; the earned ecounmseli Who Dave tried toe Cause. 
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LSO It Is ln evidence that a de (dj bearing daate Novein bet 2? ad, 


1883, was executed in the State of New York by the two praie- 
tiffs, Dr. Wiggins and his wife,and was transmitted to Mr. Bell, the 


party signing the paper I have read to you, and that that deed was re- 
tained for some day En rh: ips until the 29th of November lam 


? 


not quite accurate in my recollection as to dates. ‘The evidence 1s 
that such a deed was executed and transmitted to Mr. Bell. About 
the 27th of November—lI think that is the date(and if lam in error 
as to these dates I hope the counsel will correct me as I go along)— 
Mr. Bell wrote a letter to the cashier of the bank at Buffalo, through 


whom Dr. Wiggins was ecarrving on this correspondence, stating 
] . +) | Ys , Tt } » ae = +] . _ | ' } , lefe) } ‘ , + | 
l@ enciosed a new aeed which the couwvsel Of the deiendants cesire 


should be executed to take the place of the first deed, and there is 
evidence that that deed was executed Ol) the Ziti yf Novem ber. 
LSS3. Perhaps there Is SOMMe slhioht f Vic Nee It) the cause that that 
deed was transmitted through the bank at Buffalo to the bank at 
Bradford, or to Mr. Bell, rather, aithougn Mr. Bell, perliaps, states 
it,and Mr. Fuller and “ 


1} . 
that he has no recollection of rece iV] 


Bayne state that a never saw it ter, it was tendered on the 50 

of November. If s transmitted through the bank of Butfalo on 
the 28th of eens It was immediatel) teow » Bulfalo 

18] and doesn’t seem to hav been held an) time al Bradford. 


(bout that t ime Mr. Smil ey, who seems to have been the at- 
torney of the defendants, wrote the letter De. W igo 
been read to you. That letter bears date Nov mnber 27tl 
to have been postmarked on the 29th, and it is argued that 


Il Was 
really written on the 29th. ‘That is a matter for you. It is alleged 


that that view of the subject finds confirmation in the date of the 
letter which Mr. Bell wrote on that day. 

On the 30th of November Dr. Wiggins came to Bradford and 
there is evidence that he tendered to Mr. Fuller and Mr. Bayne this 
second deed. I have, gentlemen, merely run over this testimony in 
a hurried way. I do not pretend to recite it at length because it 
has been given in your hearing so recently that [ dare say you re- 
member the substance of the testimony in the ease. 

[ have already explained to you that before the plaintiffs can re- 
cover On the footing of a com pleted contract, before they van recover 
the purchase-money, they must satisfy the jury from the whole evi- 
dence that one or the othe r of these deeds or both of (nen were ac- 


cepted by the defendants. Ifa contract be in parol and the deed is 
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November 30th. ISS5, said S cond deed Wis tendered by plaintiffs to 
two of the defendants, viz., Mr. Bayne and Mr. Fuller, this was a 
sufhicient execution of the contract. notw ithstanding the first deed 
was defective 
The first deed was undoubtedly defective, and very seriously so. 
Notwithstand! , 
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an execution of the contract on their part, and thev had a mebtat 


were at liberty to rescind it by notice to Bell not to receive the deed. 

This point 1s affirmed, with the explanation I have already given, 
that it would leave them open to an action for damages 

Sth. That the notice to Bell by Bayne and Fuller not to pay the 
money and deliver the notes at any time before thr receipt of the 
deed by him and before the de liver of the money and notes was a 
rescission and would relieve the defendants from any hability to the 
plaintiffs for the purchase pric 


ret . . . " ’ . ss a . ’ 
Chis point isathrmed Lhe contract bi Ing a paro. contract, at any 
time before it was consummated the defendants might be off from 


it, subject to their liability to be sued for a 
6th. If Wiggins agreed with Bayne and Fuller to convey to the 
defendants land the title to which was in his wife, without 
1S7 disclosing her ownership, they lad il right to refuse LO eXe- 
cute the contract on that account when thi y learned that fact. 
This point is refused. 
ith. If the agreement for the sale was in fact made by and forthe 
wife of Wiggins, the defendants were under no obligations to exe- 
cute it and incurred no liability either for the purchase-money or 
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‘ 


190 That pole is aflirmed The latter part of the point means 
there is no evidence of any fraud in this parol contract. The 
refusal of the party to execute a parol contract is not of itself fraud. 
These answers, gentlemen, with what I[ | I ivy said to you, 

it seems to me, cover the case. I will merely recapitulate that the 
claim presents a twofold aspect—one for damages for the breach of 


: 
; . ’ , : . : ‘ c . ; 
ract.,. and the other for the recovery of the purchase- 


the parol COLL 


. . | i he ae ; } ) ; ' 
money on the looting o 1 consummated contract lf the contract 
Was hol consumtnated, so that the case was res ived into one of 
} ’ ho io . P } ; : a cf 4) } 
damages, I hay liready sald that under any view of the case the 
= as aa 
plaintiff would be entitied to non lt Gdumages Lhe othe spect 


of the case 1s the one in which the elaim 
this land, and whether o1 | 
depend upon your finding of the fa 
you, of whethi 7 Hl ‘ontract ceased to be it) PATOL a nd bi Satie a 
consummated CONLTul UD Lbe acceptance of on rt 


of these det ds. 


[ do not think it necessary to answer | points of the plaintiff 
more Spy eit Al \ than answered nthe general ch irce 
19] The statement of claim of counsel for plaintiff is sent out 
with the jury 
; 


ry ‘ ’ 1? } } 
_ry*’ * '% ; ; 7 6% 2 . '% ¥ » ) 7 . | ’ ; a Os . 
he Cor Kil You Wiilt DCAl bn mind, gentiemen ot the jury, that 


‘ — . ; , 
that IS not evidence, DULL IS ONLY perhaps to relres! 
* ‘ 


as to dates, 1f you have any occasion to refer to dates 
Defendants’ counsel, before verdict, except to the answers of the 


court to the Ist, 2nd, 6th, 9th, 1Uth, and 12th points of 1 
ants and to that part Ol the charge cove,ed by the answer to the first 
and second pe ints as conn cting tne two, 

Let these exceptions be filed. 


M. W. ACHESON, Judge. 


rm } ’ »* : } } 
Che court before adjournment states that the counsel may at anv 


time within four davs after the return of v 
motion for a new trial in the same form ans 
as if the court were in SESSION). 


‘ a 
‘dict muke and hiie a 


with the same efiect 


192 In the ( ireult (Court of the Li nited States for the West rh 
District Ol Pennsylvania. 


D. B. Wiaoins & JANE M. WIaGaGINs, ) 
=e egg in the Right of Jane M. | No. 4. July Term, 1880. 
oS Trial at Erie, Pa.., uly, 
“— ny — | LSSG6. 
S. G. Bayne, J. M. FULLER, and Tuomas | 
J. MELVIN. | 


Specifications of Error on Part of Plaintifis in Error. 


On the trial of the issue in this cause in the eourt below the 
court erred in its rulings as set out in the bill of exeeptions in this 


case, which are as follows: 
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eashier of the Bank of Commerce of Buffalo, N. Y.. in words and 


neures following, to wit 


‘ 
-_ > 
o 


‘ BKADFORD, PaA., 11, 29, 1585 

“EK. W. Hayes, Esq., Cas 
“ Drar Str: By request of Bayne, Fuller & Melvin I return deed 
vins to you. Their attorney has written Mr. Wiggins 


i r} 10 
‘Yours truly, W. W. BELL, Cas.” 


194 And at the same time, and In connection with the two let- 

ters last above mentioned, the plaintiffs also offered another 
instrument in writing, and purporting to be a letter from W. W. 
Bell to the cashier of the Bank of Commerce of Buffalo, N. Y., in 


; 
} 1] . sah « 
words and figures following, to wit 


BRADFORD, PaA., 11, 24, 1885. 
“EK. W. Hayes, Cas. 
“ DeAR Str: Yours of 25d inst. at hand. The search is taking 
longer than expected, but will probably be completed by Monday 


“ Yours truly, W. W. BELL. Cas. 


To the foregoing oflers of the three letters above cle scribi d defend- 
ants objected in words following, to wit: 

“ Objected LO as being simply a declaration of Mr. Bell and not 
binding or affecting the defendants in any way.” 

Defendants further objected to said offers in words following, to 
wit: 

“ Def’ts’ counsel object to all | 
the defendants: that they are at most but declarations Ol lis wit- 


] . 
Lhe ietters as Incompetent against 


hess. 

The court overruled the objections and admitted the letters in evi- 
dence. 

The court used the following words in making above ruling, to 
wit: 

‘I don’t see that he says anything in this correspondence that is 
against the defend ints—anything more than he explains the trans- 
actlons as they OCCUP., | think that is about all there is of it. One 
of the letters, I understand the witness to say, was written at the 
request of the defendants. [ think I will receive these letters.” 

‘To which decision defendants exe pted and prayed the court to 
seal this bill] of exes ptions, which 1S accordingly done. 

In which ruling defendants respectfully submit the court erred. 


195 Third Bill of Lxceptions. 


Upon the trial of the issue in this cause the plaintiffs offered in 
evidence a certain instrument In writing, purporting to be a letter 
from E. W. Hayes, dated November 23rd, i883, addressed to W. W. 
Bell, in words and figures following, to wit: 


ene a oa 


“WW. W. Bell. lsq cashier, Bradford. 
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lo the iorevgoing point the court answered as ws, LO WII 
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he answer of the court to that point is - Ws point is 
hi, , i oat . } i +] j \ 
firmed with this qualification, that 1f the firs eed one ot No- 
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} . oo ] > — » saa ‘ | Rn ae ] - ] , } 
vember 22nd, 1585, was UCCC PLE DY tne a Mants, ANd at ti 
, . ’ , . -—, | 1 " ] 3 
. } ; " " . . ° ; ; * ‘ ; " 
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| 
’ } ’ ‘ ~ } } } 
: -) ’ , :, } \Ir I; —. ' , 
November 28th, 1885, transmitted to M1 ell a ser 1d deed, and 
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suthcient execution of the contract, notwithstanding the first dee 


Was detective 
lo which answer of the court defendants exes L ed al 
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G. BAYNE ET AL. VS. D. B. WIGGINS ET AL. 


A « = | : oe ea re 
court to seal this Dill OF exception WiliCh ¥ 1 Ui 


1 ‘oO ror lor 
. | DLIOnS, WHICH Were LARC! CTO verdict, 
, > 7 ’ 7 * 7 : } 
and the bill is accordingly sealed 
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10 hat their said point should have been afiirmed 
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purchase-money by reason oj the statute of frauds and perjuries 


; | ii ‘ j ; . ‘ ;* i i ' ‘ i i 
. i 
4 } » Pe? ] | 4 . j } 7 . : 
deed, the on O] Novem eC] Ha, LOS: Was ACC Ler 
P . P } ; +} _ -. ; + | wet '% ‘ tT " \ . ' 
ants, and at thell req ues Lie PLatibilis. O81 ove) 


i tht ; 

y " 5) ’ “ : } . , 1] . 

executed and Of) Novem be r Z0Un. ISS5. transmitted to \ir. Bell il 
1 , 9 . 7 i ’ cy y ‘ . - , , * : 

second deed. and on November oUVULh. LSOS6. Salad second deed Wis 


executl ss Wa Lif COnUTrACL. DOLWII ;* 


1] ul iy Cieit \ | i i Verv serlousiy so 
. j , j ‘ - ; 4 ‘ acl 
Notwiths i1)4] ] oF \ i ) ete i] rit} !  } i if¢ i} ‘ Liyeik I ii deed 
! | ; ’ 4 1 at i 17 ) | 
Was accepted OY Lhe delendants, and tnat tnev Cal Col Upotl Lt Pigiiti- 
tiffs to execute a more periect nvevance. and that was don ind 
. 1 » 7) ae) ‘ } ' : 
transmitted to Mr. Bell and then tendered to the defendants. that 
] r De i 
would he a COMpilance WI e ] IremMents OF ta aw 
rey . ; | 4 "4 - ; e } ; } 
lo which answer OF tie cout! ) i@ Toregoing point the delend- 
. ’ ] } 7% e* .* — , ] , = = sy eet + i " | " 
ants excep ec veToOre y' raict, cLidts FPL CLAYS | i ‘ i ‘ Lt? Ss tk Utbso i} | 
ae . ' ot | a + 5 ine } 
bill of exceptions, WHICH IS accordlngly adone., 
t 
ry’ i . . . +? ar ° — + 1 . : 4] i " : . . 
The defendants respectfully submit that in the foregoing answet 
: ° ‘ 
‘ ) _ ; ? th) ; 7 *7}* } ans | { rR rt. ‘ ets s ‘ | en 7 ! 
ane CICCISIOL iit CY int erred cL iata S(PpOuU LC ihive Hiilrirmie Silidl Polit 


without qualification. 


198 Sixth Bill of Excepti 


Upon the trial of the issue 1 


7» ’ ° 
l@ it) bills Cause, AaATLer CONCIUSION 


» - loans al . — 1] 
evidence, the defendants submitted to the court the foll 


} } ’ } } Tt > s ; i] ‘ . 

and asked the court to charge the jury as follows: 
** SP on ; ] ] ;» . } | +] ’ ' 
ord. If the defendants agreed in parol that the money and notes 


rT’ [ 
which were to be the consideration of the purchase should be de- 


livered by Bell to the plaintiff on receipt of the deed from her the 
defendants had the right to rescind the agreement at any time be- 
fore the receipt by Bell of such deed and the delivery of the money 
and notes to her.” 


The court answered said point in the words fol- 
lowing, to wit: 
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Supreme Court 


OF THE UNITED STATES. 
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S. G. Bayne, J. M. Fuller, and T. J. Melvin, Plaint- 
iffs in Error and Defendants Below, 


VERSUS 


D. B. Wiggins and Jane M. Wiggins, his Wife, in 
Right of the said Jane M. Wiggins, Defend- 
ants in Error and Plaintiffs Below. 


In Error to the Circuit Court of the United States for 
the Western District af Pennsylvania. 


R. BROWN, 

M. F. ELLIOTT, 

F. E. WATROUS, 
Attorneys for Plaintiffs in Error. 
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AGITATOR PRINT, WELLSBORO, PA. 


Che Supreme Court of the 
United States. 


OCTOBER TERM, 1890, NO. 151. 


Ss. G. BAYNE, J. M. FULLER, AND T. J. MELVIN, 


Plaintifts in error and Deft ndants Below. 
Vs, 


D. B. WIGGINS AND JANE M. WIGGINS, HIS 
WIFE, IN RIGHT OF THE SAID JANE M. 
WIGGINS, Defendants in Error and 
Plaintiffs Below 


IN ERROR TO THE CIRCUIT COURT Ol THE UNITED 
STATES FOR THE WESTERN DISTRICT OF 
PENNSYLVANIA. 


. . ~ 
TA TRUMERNT ()B THE ACH 
STATEMENT OF THE UASE. 


This action was brought originally in the Court of 
Common Pleas of McKean County, Pennsylvania, by 
D. B. Wiggins and Jane M. Wiggins, his wife, in right 


=_—s— 


of the said Jane M. Wiggins against S. G, Bayne, A 
M. Fuller and T. J. Melvin, and on the petition of the 
plaintiffs was removed to the United States Circuit 
Court for the Western District of said State. 

The declaration, as originally filed, contained two 
counts in which the plaintiffs alleged that D. B. Wiggins, 


as agent for his wife, made a parol agreement with the 
defendants to sell to them a certain tract of land situated 
in McKean County, Pennsylvania, for the price or sum 
of ten thousand dollars; and that the plaintiffs execut- 
ed and acknowledged In due form of law il deed for the 
sald land ana tendered the Same to the defendants, 
which they refused to receive, and pay the sum of 
money which they had agreed to do by the terms ol 
the said parol agreement. { porn this declaration the 
action was to recover the damages sustained by thi 
plaintiffs in consequence of the defendants’ failure to 
perform their parol agreement to purchase said land. 
see pape s Z, 3, 4 and oO of it cord, 

On the day the case was called for trial in the Cir- 
euit Court the plaintiffs, by leave of the Court, filed a 
new count to the declaration 

Record, pages Oo and 6. 

In this count the plaintiffs aver that Jane M. 
Wiggins did on the 2Ist day of November, A. D. 
1883, sell unto the defendants the said tract of land 
for the price or sum of ten thousand dollars, and that 
on the 28th day of November, A. D. 1883, she deliver- 
ed a good and sufficient deed of said premises to the 
defendants and put them in POsst ssion and thereby he- 
came entitled to receive the said sum of ten thousand 
dollars, which the defendants had neglected and re- 
fused to pay. 

The third count is entirely inconsistent with the oth- 
er two 

The facts as proved on the trial are as follows: 

Qn the 20th day of November, A. D ISS5, D. B. 
Wiggins, husband of Jane M. Wiggins, then residing 
at the city of Buffalo, State of New York, went to the 
othee of Bay he w& Fuller, two of the it fendants, in) the 
city of Bradford, State of Pennsylvania, and made in- 
quiries of Mr. Fuller as to thi responsibility of one F. 
N. Bansadall, at the same time Informing him that 


eee 


Bansdall desired tO purchase thi tract of land im con- 
troversy, Wiggins then offered to sell the land to 
Fuller if he did not sell to thr parties he was then ne- 
gotiat ne with. 

Qn the next day, the 2Ilst of November, Wigeins 
made il parol barvaln with Bayne «\ ia iier to sel] 
them the land for 810,000, and received two hundred 
and fifty dollars asa part of the purchase pric 

Wiggins made the parol eontract as owner 

After the bargain had been made Wigeins. Bayne 
and ull r went into the irs Nationa] Bank of Brad- 
ford and made an arrangement w th W \W Bell, 
cashier, that Wiggins should forward LO Bell il eood 
deed for the land and Bayne & Fuller should pay over 
to Bell, to be forwarded by him to Wiggins, $4,750 in 
nione' and two notes of 82.500 each, one payable three 
and one six months after date. The money was not 
paid over and the notes were never executed or deliver- 
ed to Bell. 

Wigeyins knew that the defendants had not deposit- 
ed the money and notes with Y lI. 

Record, page 4) 

On or about the 25d day of November, 1883, D. B 
Wiggins and his wife, Jane M. Wiggifis. exeeuted to 
the defendants a deed of the land = and. through i 
Buffalo bank, forwarded it to W. W. Bell Just when 
Bell received if does hot clearly appeal bell testified 
that he showed the deed to N. B. Smil ihn attorney 
who at that time represent | the Bank ot which Bell 
Wiis the cashier, and who Was ALISO Like LLOrhey Ol 
Bayne & Fuller 

Smiley pronounce the deed fatally defective for the 
reason that it was not prop rly acknowledged by Mrs 
Wiggins, who claimed to own the land 

The certificate of the Notary Public before whom the 
acknowledgement was taken did not show that the full 


contents of said deed we:e made known to Mrs. Wig- 


gins, as the statute of Pennsylvania provides in order 
to pass the title of a married woman to lands in that 
State. 

It Was conceded on the trial of this case In the (ourt 
below that the deed was so defectively executed by 
Mrs. Wiggins that it would not, if delivered, have pass- 
ed the title to the defendants. 

Bell notitied DD. B. Wiggins that the deed was de- 
fective Another deed Was executed by 1). 8. Wige lis 
and wife on the 27th day of November, and Wiggins 
testified that he forwarded the second deed to Bell On 
the 28th day of November from Buffalo, and that he 
went to Bradford on the 30th and tendered the deed 
to Bell and to Bayne & Fuller and that they declined 
to receive it. and that he took it away with him and it 
has remained in his possession ever since. 

Record, page Ov, 

On the 27th day of November, thi day before the 
second deed was sent to Be Il, Bayne WV Fuller notified 
Bell that they had determined to rescind the parol con- 
tract for the purchase of said land, and directed him 
not to receive any deed of the same for them, as they 
would not accept it or pay the purchase price named 
in said parol contract, 

Under the foregoing facts the defendants contended 
that the plaintiffs could not recover the purchase price 
of the land, for the reason that the contract between the 
parties rested in parol up to the time defendants elect- 
ed to rescind the sale, and was not enforceable under 
the statute of frauds and perjuries in force in Pennsy!l- 
vania, which requires every grant of real estate to be 
evidenced by writing signed by the party granting the 
same. 

TheCourt below recognized this position as a correct 
statement of a general principle relating to the transfer 
of real estate in Pennsylvania, but instructed the jury 
that if the first deed, the one of November 2? 1SS5. was 


accepted by the defendants and at their request the 
plaintiffs On) November 27, 1SS3, execute d. and on No- 
vember 28, 18835, transmitted to Mr. Bell a second 
deed and on November 30, 1883, such second deed was 
tendered by plaintiffs to two of the defendants, viz: 
Mr. Bayne and Mr. Fuller, this was a sutheient execu- 
tion of the contract, notwithstanding the first deed was 
defective. 

The defendants contend that there Was DO evidence 
showing Or tending to show that the first deed was 
ever accepted by the defendants : also that the first 
deed was not only defective but void and could not 
be connected with the second deed so as to render the 
contract executed as of the time when the first deed 
was received by Bell. 

The defendants also contended that the plaintiffs 
could not recover against Thomas J. Melvin, one of the 
defendants, for the reason that there was no evidence 
to connect him with the transaction, and that if there 
could be no recovery against him there could be no re- 
covery against any of the defendants. ‘The Court in- 
structed the jury that there was some evidence to go to 
them of ratification or acquiescence in the contract on 
the part of Melvin. 

The other questions grew out of the admission or 
rejection of evidence by the Court during the trial,and 
are raised by defendants’ exceptions. 

Under the instructions given them by the Court the 
jury rendered a verdict in favor of the plaintiffs for the 
alleged purchase price of the land, with interest. 
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SPECIFICATIONS OF KRROR 
On BEHALF OF THE PLAINTIFFS IN ERROR. 


On the trial of the issue in this cause in the Court 
below the Court erred in its rulings as set out in the 
bill of exceptions in this Case, which “are as follows: 


FIRST BILL OF EXCEPTIONS, 


Upon the trial of the issue in this cause the plaint- 
iffs offered in evidence a certain instrument in writing 
in words and figures as follows, to wit: 

BRADFORD, PENNA, Nov. 21st, 1883. 

Received $4,750 from Bayne, Fuller, and Melvin, 
which is the cash payment on a lot of 70 acres of land 
sold to them by D. B. Wiggins for $10,000, the balance 
to be paid in notes and money, as agreed Ol} by both 
parties. am to remit this money and the notes spok- 
en of to said D. B. Wiggins on his forwarding a good 
deed of said land. The notes are to be $2,500 at three 
months, $2,500 at six months, both with interest. 

(Signed) W. W. BELL, Cashier. 

To the foregoing effer defendants objected in words 
as follows, to wit: 

“ Objected to as Incompetent and irrelevant under 
the pleadings in this case.” 

And further objected to by defendants as follows, to 
wit: 

“ Objected to as irrelevant and immaterial, and also 
that all the defendants were not present at the time it 
was executed.” 

The Court overruled the objections and admitted 
the paper in evidence in words as follows, to wit: 

“This is a part of the transaction, and two of the 
defendants, at any rate, were connected directly with 
it, and it seems to me that it is admissible in eviderce. 
What the effect of it may be —will see further on.” 
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To which decision of the Court the defen iS @xX- 
cepted and prayed the Court to seal this bill o xcep- 
tions, which is accordingly done. 


“SECOND BILL OF EXCEPTIONS 


Upon the trial of the Issue In this caus the plaint- 
iffs offered in evidence an instrument in writing, pur- 
porting to be a letter from W. W. Bell to the cashier of 
the Bank of Commerce of Buffalo, N. Y., in wor 's and 
figures following, to wit: 

“ BRADFORD, Pa., 11, 27, 1883. 
‘hk. W. Hayes, Esq , Cas. 

“Dear Sir: I enclose a deed that Bayne, Fuller & 
Melvin’s att’y wishes executed in place of the one sent 
by you, on receipt of which | will forward money, 
notes, and old deed. Yours truly, 

“W. W. BELL, Cas. 

“This is a Pa. form and the other is a N. Y. one.” 


And at the same time, and in connection with above- 
mentioned letter, the plaintiffs also offered in evidence 
another instrument In writing, and also purporting to 
be a letter from W. W. Bell to the cashier of the Bank 
of Commerce of Buffalo, N. Y., in words and figures 
following, to wit: 

BRADFORD, Pa., 11, 20, 1883. 
“Kk. W. Hayes, Esq., Cas. 

‘Dear Str: By request of Bayne, Fuller & Melvin 
! return deed of D. B. Wiggins to you. Their attorney 
has written Mr. Wiggins, giving the reasons for so do- 
Ing. Yours truly, W. W. BELL, Cas.” 


And at the same time, and in connection with the 
two letters last above mentioned, the plaintiffs also of- 
fered another instrument in writing, and purporting 
to be a letter from W. W. Bell to the cashier of the 
Bank of Commerce of Buffalo, N. Y., in words and 
hgures following, to wit: 


BRADFORD, Pa., 11, 24, 1883. 
“KE. W. Hayes, Cas. 

“Dear Srr: Yours of 23d inst. at hand.. The 
search is taking longer than expected, but will probably 
be completed by Monday. Yours truly, 

“'W. W. BELL, Cas.” 

To the foregoing offers of three letters above describ- 
ed defendants objected in words following, to wit: 

“ Objected tO as being simply a declaration of Mr. 
Bell and not binding or affecting the defendants in 
any way.” 

Defendants further objected to said offers in words 
following, to wit: 

“ Defendants’ counsel object to all the letters as in- 
competent against the defendants; that they are at 
most but declarations of this witness.” 

The Court overruled the objections and admitted the 
letters in evidence. 

The Court used the following words in making above 
ruling, to wit: 

“T don’t see that he says anything In this corres- 
pondence that is against the defendants—any more 
than he explains the transactions as they occur. | 
think that is about all there is of it. One of the letters, 
I understood the witness to say, Was written at the re- 
quest of the defendants. I think I will receive these 
letters.” 

To which decision defendants excepted and prayed 
the Court to seal this bill of exceptions, which 1s ae- 
cordingly done. 

In which ruling defendants respectfully submit the 
Court erred. 

THIRD BILL OF EXCEPTIONS. 

Upon the trial of the issue in this cause the plaint- 
iffs offered in evidence a certain instrument in writing, 
purporting to be a letter from E. W. Hayes, dated No- 


“An 


‘) 


vember 23rd, 1883, addressed to W. W. Bell. in words 


and figures following, to wit: 


‘ BuFPALO, 11, 25, 1883. 
“W. W. Bell, Esq, Cashier, Bradford. 

“SIR: I enclose for collection and re mittance deed 
of J. M. and D. B. Wiggins, for which please remit us 
your draft 1) N. . L770, W two notes lve I} by Bayne, 
Fuller & Melvin, 2.500 each, at 3 & 6 months, with in- 
terest, to order D. B. \W Ivers, Yours truly, 

‘ER. W. HAY Ea, U.” 

To the foregoing offer defendants objected in words 
following, to wit: 

“ Objected to as Incompetent for anv purpose in this 
case.” 

And further objected to by defendants in words fol- 
lowing, to wit: 

“ Objected to as Incompetent and inadmissible.” 

The Court overruled the objections and admitted the 
letter in evidence in words following, to wit: 

* | do not see that he says anything in this corres- 
pondence that Is against the defendants—anything 
more than he explains the transactions as they oceur. 
| think that is about all there is of it. One of these 
letters, | understood the witness to suy, was W ritten at 
the request of the defendants. | think I will receive 
these letters.” 

To which decision of the Court the defendants ex- 
cepted and prayed the Court to seal this bill of ex- 
ceptions, which is accordingly done. 

Which decision of the Court the defendants respect- 
fully submit was wrong and therein the Court commit- 
ted error. 


FOURTH BILL OF EXCEPTIONS 


Upon the trial of the issue in this cause. after the 


testimony was concluded, the defendants presented to 


st Ca eee os 


the Court the following points, herein set forth at 
length, with the answers of the Court thereto: 


The defen lant g’ Cou nsel res] | oa | ful ly il sk the (‘ourt 
to charge the jury that “ th contract for the sale of 
the premises described in the plaintiffs’ declaration be- 
Ing in parol and there being no evidence that any Pos- 
session thereof was taken by the defendants under and 
pursuant to the contract, there can be no recovery of 
the purchase price by the vendor unless the contract 


indefeasible deed for the land, accepted by the vend- 


Was fully executed by the delivery of a vood and 


CCD. 


To the foregoing point the Court answered as fol- 


lows, to wit: 


“The answer of the Court to that point is this: This 
point is affirmed with this qualification, that if the first 
deed, the one of November 22nd, 1883, was accepted 
by the defendants, and at their request the plaintiffs 
Ol} November 27th, 1885, executed and on November 
28th, 1883, transmitted to Mr. Bell a second deed, and 
on November 30th, 1883, such second deed was tend- 
ered by plaintiffs to two of the defendants, viz., Mr. 
Bayne and Mr. Fuller, this was a sufficient execution 
of the contract, notwithstanding the first deed was de- 


fective.” 


To wh ich answer of t he Con rt < lefe) idants CX cept ed 
and prayed the Court to seal this bill of exceptions, 
which were taken before verdict, and the bill Is uaC- 


cordingly sealed 


The defendants respectfully submit that the forego- 
ing decision of the Court Is wrong; that their said 
point should have been affirmed without qualification, 
and the Court in making such qualification committed 
error. 


i] 
FIFTH BILL OF EXCEPTIONS 


Upon the trial of the issue in this cause, after evi- 
dence was closed the defendants submitted to the Court 
the following point and asked the Court to charge the 
jury as follows: 

‘2nd. ‘That until such delivery and acceptance the 
arrangement rested entirely in parol, and was inettect- 
ual to ib the title to the land to the vendees and 
render them lable to the vendor for the purchase 


money by reason of the statute of frauds and perjuries.” 


Which point was answered by the Court in words as 
follows 

* This point Is affirmed, with the qualification CX- 
pressed in the answer to the first | int, and that I will 
again read you: 

“This point is affirmed with this qualification, that 
if the first deed, the one of November 22nd, 1883, was 
accepted by the defendants, and at their request the 
plaintiffs on November 27th, 1885, executed, and on No- 
vember 28th, 1885, transmitted to Mr. Bell a second 
deed, and on November 30th, 1SS3, said second deed 
was tendered by plamtiff to two of thi defendants, 
viz., Mr. Bayne and “Mr. Fuller, this was a sufficient 
execution of the contract, notwithstanding the first 


dleed wis detective. 


“The first deed was undoubtedly defective and very 
seriously so. Notwithstanding, if vou find from all the 
evidence that that deed Wiis accepted by the defend- 
ants,and that they called upon the plaintiffs to execute 
ad more perfect COnVeVAalhce, and that was done and 
transmitted LO Mr. Bell and then tendered to the de- 
fendants, that would be a compliance with the require- 


ments of the law.” 


To which answer of the Court to the foregoing point 
the defendants excepted before verdict. and prayed the 
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Court to seal this their bill of exceptions, which is ae- 
cordingly done. 

The defendants respectfully submit that in the fore- 
going answer and decision the Court erred and should 
have aftirmed said point without qualification. 


SIXTH BILL OF EXCEPTIONS. 


Upon the trial of the issue In this cause, alter con- 
clusion of the evidence, the defendants submitted to 
the Court the following point and asked the Court to 
charge the jury as follows: 

“ Sra. If the defendants agreed in parol that the 
money and notes which were to be the consideration 
of the purchase should be delivered by Bell Lo the 
plaintiff on receipt of the deed from her the defendants 
had the right to rescind the agreement at any time be- 
fore the receipt by Bell of su hy deed and the delivery 
of the money and notes to her.” 

The Court answered said point in the words follow- 
ing, to wit: 

“This point is affirmed with the explanation that a 
rescission so effected would leave the defendants liable 
to an action for damages—that is to say, this contract 
being a parol contract any time before it was consum- 
mated the defendants had a night LO notify Bell neither 
to accept the deed nor to transmit the money and notes, 
subject to their liability to an action for damages, such 
damages as the plaintiffs might sustain.” 

To which answer of the Court to the foregoing point 
defendants excepted before verdict and prayed the 
Court to seal this their bill of exceptions, which 1s ae- 
cordingly done. 

In which decision and answer of the Court the de- 


fendants submit there was error. 
SEVENTH BILL OF EXCEPTIONS. 


Upon the trial of the issue in this cause the defend- 


\ 


ants, after the evidence was closed. submitted the fol- 
owing point to the Court and asked the ( ‘ourt to 
charge the jury as follows: 


* Ath. lf no notes or money were placed in the 
hands of Bell at the time of or subsequent to the al- 
leged agreement by Fuller and Bayne that the deed 
should be forwarded to him, Bell, and the money and 
notes delivered to the plaintiff im payment of the con- 
sideration and it was so known and understood by 
Wiggins, then there was nothing done by Bay ne and 
luller towards an execution of the contract on their 
part, and they had a right and were at liberty to re- 
scind it by notice to Bell not to receive the deed.” 


The Court answered the foregoing point in the words 
following, to wit: 


“'This point is affirmed, with the explanation I have 
already wivell, that it would leave them Open to an ac- 


tion for damages. ” 


To the foregoing answer of the Court to defendants’ 
fourth point the detendants excepted before verdict. 
and prayed the Court to seal this their bill of excep- 
tions, which is accordingly done. 

| 1) which decision and answer the defendants re- 
spectfully submit the Court erred. 


KIGHTH BILL OF EXCEPTIONS. 


Upon the trial of the issue in this cause, after the 
evidence was closed, defendants submitted to the Court 
the following point and requested the Court to charge 
the jury as follows, to wit: 

‘6th. If Wiggins agreed with Bayne and Fuller to 
convey to the defendants land the title to which was in 
his wife without disclosing her ownership, they hac a 
right to refuse to execute the contract on that account 
when they learned that fact.” 
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Which point and request of defendants the Court re- 
fused in the words following, to wit: 

“This point is refused.” 

To which answer of the Court the defendants except- 
ed before verdict, and prayed the Court to seal this 
their bill of exceptions, which is accordingly done. 

The defendants respectfully submit that the Court 


rred in refusing the foregoing point. 
NINTH BILL OF EXCEPTIONS. 


Upon the trial of the issue in this cause the defend- 
ants, after the evidence had closed, submitted to the 
Court the following point and asked the Court to 
charge the jury in words as follows, to wit: 


“Oth. There being no tender of the deed to Melvin, 
then there is no execution of this contract by the 
plaintiffas to him. He is not liable for the purchase 
price, either individually or jointly with Fuller and 
Bayne, and the verdict should be for the defendants.” 

The Court answered the foregoing ninth point of de- 
fendants in words as follows, to wit: 

“This point is refused. If Mr. Meivin subsequently 
acquiesced in or ratified this contract, of which there 
is some evidence, in my judgment, a tender to him in- 
dividualiy was not necessary. When I say ‘ some evi- 
dence, in my judgment, I mean some evidence to go 
to the jury. I do not mean to intimate any opinion 
on the effect of that ¢vidence.” 

To which answer of the Court to the foregoing point 
defendants excepted before verdict, and prayed the 
Court to seal this their bill of exceptions. which is ac- 
cordingly done. 

In which decision and answer of the Court to the 
forgoing point the defendants respectfully submit the 
Court erred. 


Le) 
TENTH BILL OF EXCEPTIONS. 


Upon the trial of the issue in this cause, after the 
evidence had closed, the defendants submitted to the 
Court the following point and asked the Court to 
charge the jury as follows, to wit: 

“10th. There is no evidence to submit to the jury 
that Melvin agreed to make the purchase with Bayne 
and Fuller or subsequently ratified it ‘or had any 
knowledge of such an arrangement before the com- 
mencement of this suit.” 

The Court refused the foregoing tenth point of de- 
fendants in words as follows, to Wit: 

“This point is refused. That is not mV recollection 
of the evidence, but what the testimony Is upon that 
point is exclusively for you. All that Say is that it is 
for you to decide that and not the Court, and I there- 
fore decline the point.” 

To which answer by the Court of defendants’ tenth 
point defendants excepted before verdict, and prayed 
the Court to seal this their bill of exceptions, which is 
accordingly done. 

In which decision and answer by the Court to the 
foregoing point defendants respectfully submit there 
was error. 


ELEVENTH BILL OF EXCEPTIONS. 


Upon the trial of the ,issue in this cause, after the 
evidence had closed, the defendants submitted to the 
Court and asked the Court to charge the jury as follows: 

“Wth. That under the pleadings in the ease the 
plaintiff is bound to show ’a good title to the premises 
as vested in her, and not having so shown she cannot 
recover in this case.” 

The Court answered and refused the foregoing twelfth 
point of defendants in words as follows : 

“This point is refused.” 
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The counsel for defendants excepted to the forego- 


ing answer to defendants’ twelfth point before verdict, 


and prayed the Court to seal this their bill of excep- 


; tions, which is accordingly done. 


In which answer and decision of the Court the de- 


fendants respectfully submit there was error. 


OF EXCEPTIONS, 


TWELFTH 


BILL 


Upon the trial of the issue in this cause the Court. - 


in charging the jury, said to them as follows in answer- 


ing defendants’ second point: 

2 That if the first deed, the one of November 22d, ISS5, 
Was accepted by the defendants, and at their request 
the plaintiffs, on November 27th, 1855, executed and 
é on November 28th, 1883, transmitted to Mr. Bell a see- 


ond deed. and on November S0th. LSS3. srid second » 


‘ deed Was tendered by plaintiff to two of the defendants, : 
viz., Mr. Bayne and Mr. Fuller, this was a sufficient 

: execution of the contract, notwithstanding the first 

; _ deed was defective—the first deed was undoubtedly de- 

; fective, and very seriously so—notwithstanding if you 
: find from all the evidence that that deed was accepted - 

4 by the defendants, and that they called upon the plaint- 

iff to execute a more perfect conveyance, and that was 

é done and transmitted to Mr. Bell and then tendered 

( to the defendants, that would be a compliance with the 

; requirements of the law.” 

g The defendants excepted to that part of the charge ‘ 2 
f of the Court before verdict, and prayed the Court to ’ 


seal this their bill of exceptions, which is accordingly 


done. 


ORI HOS, wan, F Ue 


In which answer and decision of the (ourt to de- 
fendants’ foregoing point the defendants respectfully 
submit the (‘ourt erred. 


THIRTEENTH BILL OF EXCEPTIONS. 
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In the tnal of the issue in this cause the Court fail- 


wi 


ed to properly instruct the jury what would be an ac- 
ceptance of the deed or deeds by the defendants, and 
the aT fendants excepted LO the charge before the Ver- 
dict, and prayed the Court to seal this their bill of ex- 
ceptions, Which ts accordingly done. 

In which failure to so instruct the jury the defend- 
ants respectfully submit the Court erred. 

Defendants respectfully submit that the Court erred 
In its charge to the jury in not instructing them that 
the mere retention by Bell or defendants of the hirst 
deed of November 22nd, 1885, did not constitute an ae- 
ceptance of the same by the defendants. 

Defendants respectfully submit that the Court erred 
in its charge Lo the jury In not charging that there was 
no evidence of the acceptance of the deed of November 
22nd, LSS5, by defendants. 

Defendants respectfully submit that the Court erred 
in its charge to the Jury in not instructing them that 


there was no evidence that the defendants accepted 


either of the deeds offered in evidence. 

Defendants respectfully submit that the Court erred 
In its charge to the jury in not charging that all the 
evidence on the subject showed that the defendants re- 
pucdiated the deed of November 22nd, 1885, and refus- 
ed to accept the same, and required the plaintiffs Lo 
execute a new deed before they would Carry oul the 
parol agreement. 

Defendants respectfully submit that the Court erred 
In not charging the jury that the deed of November 
22nd, 1883, was utterly void and was not afterward 
perfected or in any way aided by the execution of the 
second deed or otherwise. 

Defendants respectfully submit that the Court erred 
in not charging the jury that there was not any evi- 
dence that the defendants accepted either deed offered 
in evidence, and that the plaintiff could not recover 
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the purchase price agreed by the parol agreement to be 
paid for the land. 

The defendants respectfully submit that the Court 
erred in overruling the motion for a new trial in this 
case. 

The defendants respectfully submit that the verdict 
is against the weight of evidence and the Court erred 
in not granting a new trial. R. BROWN, 

M. F. ELLIOTT, 
F. E. WATROUS, 
Attorneys for Plaintiffs in Error. 


BRIEF OF ARGUMENT 
On BEHALF OF THE PLAINTIFFS IN ERROR. 


This action as originally brought was to recover 
damages sustained by the plaintiffs, on account of the 
refusal of the defendants to execute a parol contract 
for the sale and purchase of a tract of land situated in 
the County of McKean, and State of Pennsylvania. At 
the trial the plaintiffs changed front and filed an ad- 
ditional count to their declaration, in which they al- 
leged that Jane M. Wiggins, wife of D. B. Wiggins, 
had sold said tract of land to the defendants for the 
sum of ten thousand dollars and had executed and 
delivered to them a good and sufficient deed therefor, 
and the defendants had taken possession thereof, and 
that the defendants had neglected and refused to pay 
the purchase price, and suit was brought to recover 
the same 

Whatever contract existed between the parties was 
oral and was made on the 21st day of November, A. 
D. 1883, between D. B. Wiggins (claiming to act for 
himself) and the defendants. 

A deed for the land was to be forwarded to W. W. 
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Bell, cashier of the bank at Bradford city, Pennsylvan- 
ia, and the defendants were to pay, on the delivery of 
the same by Bell, a certain sum in money and give 
their notes for the balance of the purchase price. 

The contract resting in parol was void under the 
Pennsylvania statute of frauds and perjuries, which is 
as follows: 

“Sec. 1. All leases, estates, interest of freehold or 
term of years, or any uncertain interest of,in or out of 
any messuages, manors, lands, tenements or heredita- 
ments, made or created by livery and seisin only, or 
by parol, and not put in writing and signed by the 
parties so making or creating the same or their agents, 
thereunto lawfully authorized by writing, shall have 
the force and effect of leases or estates at will only, and 
shall not, either in law or equity, be deemed or taken 
to have any other or greater force or effect, any con- 
sideration for making any such parol leases or estates, 
or any former law or usage, to the contrary notwith- 
standing, except, nevertheless, all leases not exceeding 
the term of three years from the making thereof. 

“Sec. 2. And moreover, no leases, estates or inter- 
ests either of freehold or terms of years, or any uncer- 
tuln interest of, in, to or out of any messuages, manors, 
lands, tenements or hereditaments, shall at any time 
be assigned, granted or surrendered unless it be by 
deed or note in writing, signed by the party so assign- 
ing, granting or surrendering the same, or their agents, 
thereto lawfully authorized by writing, or by act and 
operation of law.” 

Purdon’s Digest of laws of Pennsylvania, page 850-1. 
Act of 21 March, 1772. 

“A contract for the sale of lands is within the statute 
of frauds and therefore void and unenforceable, if parol 
testimony be required to establish any essential part of 
it. 

“The alleged vendor’s receipt for a payment on ac- 


, 
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count of the price to be paid to me for a lot of ground 
fronting about 190 feet on the P. R. R. in the Twenty- 
first ward, Pittsburg, failing LO identify and describe 
the land sold, is inadmissible in proof of title.” 

James R. Mellon vs. Thos. kK. Davison, 123 Penn’a 
State Reports, 298. 

To same effect, Hammer vs. McEldowney, 46 Penn’a 
State Reports, eo. 

Ferguson vs. Staver, 33 Penn’a State Reports, 411. 

“Specific performance of an unexecuted parol con- 
tract for the sale of land cannot be enforced by action 
for the purchase money and a conditional verdict.” 

Irvine vs. Bull, 4 Watts, 287. 

Wilson vs. Clarke, 1 Watts & Sergeant, 554. 

Dumars vs. Miller, 54 Penn’a State Reports, 319. 

“ A parol contract though accompanied by payment 
of purchase money conveys no interest that may be 
taken in execution.” 

Miller vs. Specht, 11 Penn’a State Reports, 14). 

On the 23rd of November, 1883. D. B. Wiggins and 
Jane M. Wiggins his wife, signed a deed, and imper- 
fectly. acknowledged the same, for the land covered by 
the parol contract between D. B. Wiggins and the de- 
fendants; Wiggins forwarded said deed from the city 
of Buffalo to Bell, at the city of Bradford, Pennsylvan- 
1a. When this deed Was received by Bell, the defend- 
ants learned for the first time that Mrs. Wiggins claim- 
ed to be the owner of the land instead of her husband, 
D. B. Wiggins. 

This deed was not executed in such a manner by 
Mrs. Wiggins as to pass her title, and as to her was 
void. 

The statute of Pennsylvania which provides for the 
conveyance of the lands of married women is as fol- 
lows: 

‘Sec. 2. Where any husband and wife shall here- 


after incline to dispose of and convey the estate of 


—— 


tl. 
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the wife, or her right of, in or to any lands, tenements 
or hereditaments whatsoever, it shall and may be law- 
ful to and for the said husband and wife to make, seal, 
deliver and execute any grant, bargain and sale, lease, 
release, feoffment, deed, conveyance or assurance in the 
law whatsoever, for the lands, tenements and heredita- 
ments intended Lo be by them passed and conveyed, 
and aiter such execution, to appear before one of the 
Judves of the Supreme (Court, or before anv Justice of 
the ¢ ounty Court of Common Pleas of and for the coun- 
ty where such lands, tenements or hereditaments shall 
lie, and to acknowledve the said deed or cohveyance, 
which Judge or Justice shall, and he is hereby author- 
ized and required to tuke such acknowledgement, in 
doing whereof he shall examine the wife separate and 
apart from her busband, and shall read or otherwise 
make known the full contents of such deed or convey- 
ance to the said wife; and if, upon such separate ex- 
amination, she shall declare that she did voluntarily 
and of her own free will and accord, seal, and as her 
uct and de ed, deliver the said deed OF COnNVeVance with- 
out any coercion or compulsion of her said husband, 
every such deed or conveyance shall be, and the same 
Is hereby declared to be vood and valid in law, tou all 
intents and purposes, as if the said wife had been sole, 
and not covert, at the time of such sealing and deliv- 
ery, any law, usage and custom to the contrary in any- 
wise notwithstanding. 

“SEC. 3 All deeds and convevances made and exe- 
cuted by husband and wife, not residing within this 
province, and brought hither to be recorded in the 
county where the lands lie(the acknowledgments there- 
of being taken and made in the manner hereinbefore 
directed, before any Mayor or chief magistrate, or of- 
ficer of the cities, towns or placcs where such deeds or 
conveyance are or shall be made or executed, and cer- 
tified under the common or public seal of such cities, 


towns or places), shall be as valid and effectual in law, 
as if the same had been made and acknowledged in 
manner aforesaid, before any Judge of the Supreme 
Court of this province, or before any Justice of the 
Court of Common Pleas for the county where the lands 
lie, anything herein contained to the contrary notwith- 
standing.” 

Purdon’s Digest of Laws of Pennsylvania, pages 568 
-9. Act of 24 February, 1770. 

It does not appear by the certificate of the Notary 
Public before whom the acknowledgment was taken, 
that the full contents of the deed was made known to 
her by said Notary before she acknowledged the same. 

Record, page 2%. 

This omission rendered the deed, as to Mrs. Wiggins, 
who claimed to own the title, void. 

The acknowledgment, and that in the manner pro- 
vided by the statute above quoted, is a part of the exe- 
cution of a deed by a married woman as much as the 
signing of her name thereto. 

“The certificate of the acknowledgment of the deed 
of a married woman for the conveyance of her lands 
should exhibit on the face of it, at least a substantial 
complhance with the provisions of the Act of Assembly 
of the 24th of February, 1770. Therefore, if a certificate 
state that the husband and wife personally appeared 
before the magistrate ‘and acknowledged the indenture 
to be their act and deed and decired the same to be 
recorded, she being of full age and by him examined 
apart, it is insufficient to pass the real estate of the 
wife.” 

Watson vs. Mercer and another, 6 Sergeant & Rawle, 
49. 

“'To make the deed of a married woman valid to bar 
her dower, it must appear, from the certificate of the 
magistrate before whom it was acknowledged, that all 


“ 
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the requisites of the Act of Assembly have been sub- 
stantially complied with.” 

Fowler vs. McClurg and others, 6 Sergeant & Rawle, 
143. 

“The substantial requirements of the Act of the 24th 
of February, 1770, are a separate examination of the 
wife apart from her husband, her full knowledge of 
the contents of the deed and her voluatary consent to 
its execution.” 

Miller et al. vs. Wentworth,82 Penn’a State Reports, 
280. 

“'To make the deed or mortgage of a married woman 
of her land valid it is necessary to show by legal evi- 
deuce that no fraud was practiced upon her, but that 
she executed it with a full knowledge of its contents 
and that her will was perfectly free and that her mind 
accorded with the act. These facts can only be proved 
by the certificate of the magistrate.” 

Louden vs. Blythe, 27 Penn’a State Reports, 22. 

“The certificate in the present case states the separate 
examination of the wife and that she declared she 
signed, sealed and delivered the same without any co- 
ercion or compulsion of her said husband. 7 be valid 
as against her it must also state substantially that the con- 
lents were made known fo he r.” 


Hornbeck et ux. vs. Mutual Building and Loan As- 
sociation of Elizabeth, 88 Penn’a State Reports, 64. 

“A Notary Public who, having taken the acknowl- 
edgment of the grantees to a deed, indorses thereon a 
defective certificate of such acknowledgment cannot 
subsequently in the absence of the grantors cure such 
defect by a second certificate in due form, of the origin- 
al acknowledgement.” 

Enterprise Transit Company vs. Sheedy et al., 103 
Penn’a State Reports, 492. 

In the case last cited the Notary omitted to state 
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in his first certificate that he made known to the mar- 
ried woman the full contents of the instrument. 

It seems to us very clear under the statute and the 
decisions of the Supreme Court of Pennsylvania that 
the deed of the 23d of November, 1883, was not merely 
voidable but absolutely void and of no greater force, so 
far as passing the title of Mrs. Wiggins to the land, 
than a blank sheet of paper, and should not have been 
considered in determining the question whether the 
parol contract was executed by the execution and de . 
livery of a deed for the premises. 

D. B. Wiggins was informed that the deed was im- 
properly executed, and a new deed Was prepared and 
sent to him by Bell to be executed by himself and 
wife. That deed was executed on the 27th day of No- 
vember, 1883. [Record, page 52.]| And Wiggins tes- 
tified that he forwarded it to Bell from Buffalo on the 
28th of November. |Record, page 45.| Bell testified 
that he never received the second deed after it was 
executed. | Record, pape 76. ] 

Wiggins testified that on the 30th of November he 
went to Bradford, taking the second deed with him, to 
see what the trouble was,—went over to the bank and 
demanded the money and notes,—saw Bell. He and 
his attorney then saw Bayne and Fuller. Mr. George, 
Wiggins’s attorney, wanted to know of them why they 
did not accept the deed, ete. | Record, page 165. | 

Wiggins took the deed away with him and it has 
been in his possession ever since. [ Record, page 50. | 

Fuller and Bayne testified that they never knew of 
the existence of the second deed until the 50th of No- 
vember, when Wiggins had it with him at their office 
in Bradford, and this evidence is uncontradicted. 
| Record, page 61. | 

On the 27th or 28th of November, 1885, Buyne and 
Fuller notified Bell not to receive anv deed of the land 
forthem. [Record, pages 68-73-77. | 
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N. B. Smiley by direction of Bayne and Fuller wrote 
a letter to D. B. Wiggins on the 27th of November. 
1885, in which he stated that the defendants declined 
to purchase the land. [| Record, page 45.] 

In the light of these undisputed facts the defendants 
requested the Court to charge the jury in their first 
point as follows: 

“That the contract for the sale of the pre.nises cl - 
scribed in the plaintiffs declaration being in parol, and 
there being no evidence that any possession thereof 
was taken by the defendants under and pursuant to 
the contract, there can be no recovery of the purchase 
price by the vendees unless the contract was fully exc- 
cuted by the delivery of a good and indefeasible deed 
for the land, accepted by the vendees.” 

Instead of an unqualified affirmance of the point 
the Court answered it as follows: 

“The answer of the Court to that point is this: 
This point is affirmed with this qualification,—that if 
the first deed, the one of November 22, 1883, was ac- 
cepted by the defendants, and at their request the 
plaintiffs on November 27, 1885, executed and on No- 
vember 28, 1885, transmitted to Mr. Bell a second deed 
and on November 30, LSS5, such second deed was 
tendered by plaintiffs to two of the defendants, viz., 
Mr. Bayne and Mr. Fuller, this was a sufficient exe- 
cution of the contract notwithstanding the first deed 
was defeciive.” 

This answer to the defendants’ first point constitutes 
our fourth bill of exceptions, and if the Court commit- 
ted an error in their answér the same error runs 
through the entire charge. It must be conceded that 
the parol contract was not enforceable; that the first 
deed was void, and that the defendants notified D. Bb. 
Wiggins and Bell before Bell could have received the 
second deed that they would not carry out the contract, 
and that they refused to accept the second deed when 
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offered to them by Wiggins on the 30th of November, 
1883, and that Wiggins kept the deed and still has it 
in his possession. : 

How, then, can the answer of the Court to our first 
point be justified ? 

There is not any evidence that the defendants ac- 
cepted the first, void deed. So far as appears by the 
evidence they never saw it. Bell showed it to their at- 
torney, and he pronounced it defective and a new deed 
was prepared and returned to D. B. Wiggins. 

Bell never offered it to the defendants, nor did they 
pay him for Wiggins or place in his hands any portion 
of the purchase money or securities in accordance with 
the terms of the parol agreement. [ Record, pages 66 
and 73.| Wiggins knew that the purchase money and 
notes were not placed in Bell’s hands at the time Bell 
executed the memorandum bearing date November 
21, 1883. [Record, page 49.] 

No interest in the land passed to the defendants by 
the parol contract; no title was vested in them by the 
first deed even though it had been delivered, because 
it was void. Suppose the second deed had never been 
executad, would it be contended that the plaintiffs 
could have recovered the sum the defendants agreed to 


pay for a conveyance of the lan’? Surely not. The 
title to the land remained in Mrs. Wiggins after the 
deed was signed and sent to Bell precisely the same 


as before. 

The Court below, while conceding that the first deed 
was void, yet held that if that void deed was delivered, 
the subsequent offer of a deed properly signed and ac- 
knowledged executed the p»rol contract as of the date 
of the delivery of the void deed, notwithstanding that 
before the tender of the second deed the defendants 
had notified the plaintiffs that they would not carry 
out the parol contract. 

We contend that when this suit was brought the 
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title to the land was in Mrs. Jane M. Wiggins, the 
same as before negotiations were begun between her 
husband and the defendants. Turn the case about. If 
the defendants in this suit had tendered the purchase 
price to Mrs. Wiggins and then -sought by bill in 
equity or other proper action to have compelled the 
specific performance of the contract, upon what could 
they have based their hopes of success ? They would 
have hada void parol contract, a void deed and the 
offer of a good deed if it had been delivered and aec- 
cepted, which at the time of bringing suit was in pos- 
session of Wiggins. 

If the Court below was correct, the parol contract 
was executed by the making of a void deed and the 
offer of a good one. 

The cardinal error of the Court below was in hold- 
ing that the void deed could in any manner be tied to 
the valid deed, especially as it clearly appears by the 
evidence that the defendants retused to accept the deed. 

There was not the slightest evidence that the de- 
fendants took possession of the land in pursuance of 
the parol agreement and the possession as well as the 
title still remains in Jane M. Wiggins. 

What we have said in reference to the fourth bill of 
exceptions applies with equal force to the fifth, twelfth 
and thirteenth exceptions. 

The complaint we make in regard to the answers of 
the Court to the defendants 3d and 4th points, which 
constitute our sixth and seventh bills of exceptions, is 
that the Court did not instruct the jury with sufficient 
certainty as to the character and extent of damages 
the plaintiffs hada right to recover against the defend- 
ants for refusing to carry out the parol contract. The 
Court said a recovery might be had for such damages 
as the plaintiff might sustain. 

The jury might have understood the Court to mean 
that they could allow the plaintiffs damages for the 
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loss of the bargain, which under the decisions of the 
Supreme Court of Pennsylvania they had no right to 
do. 3 

“Tn an action by a vendee against his vendor for 
the breach of a parol contract for the sale of land, the 
measure of damages is the amount of purchase money 
paid with interest and expenses; or if no part of the 
purchase money has heen paid, the expense and trouble 
incurred by the vendee in endeavoring to procure a 
title. He cannot in addition where there is no fraud 
recover damages for the loss of the bargain.” 

Dumars vs. Miller, 54 Penn’a State Reports, 319. 

“In an action to recover damages for the breach of 
a parol contract to lease or sell land, the measure of 
damages is the Money paid Or exXpenses mecurred on 
the faith of the contract; if no money has been paid 
or expense incurred the damages are merely nominal.’ 

McCatleriy Vs. Griswold, 99 Penn’a State Reports, 
270. 

The ninth and tenth bills of exceptions may he 
properly considered together. 

There was no testimony given which showed or 
tended io show that T. J. Melvin, one of the defend- 
ants, Was a party to the parol agreement, or knew ait- 
erwards that it had been made. He did not know 
anything about the execution or delivery or tender of 
either deed, and the jury should have been instructed 
that there could be. no recovery against him and 
therefore that the verdict should be for the defendants, 

The only evidence Upon ihe subj ‘tis the testimony 
of James George, the attorney of record for the plaint- 
iff. He testified that he had a conversation with Mr. 
Melvin a few days before the trial, in which Melvin 
said there was no question but that they had bought 
this property. [Record, page 55.] Upon this loose 
declaration, made a few days prior to the trial, to the 
plaintiff's attorney, Mr. Melvin is to be made liable if 


29) 


at all. We submit that th: 
declaration to submit to the jury upon the subject of 
his connection with the purchase of the land. 


e was not enough in that 


Eleventh exception. 


We submit that it was incumbent upon the plaintiffs 


to show that she had a good title to the land before 


she was entitled to a verdict for the purchase price. 


The first, second and third exceptions relate to the 


admission of certain papers and letters. 


The paper covered by the first exception was signed 
by W. W. Bell, Cashier, and we are unable to see how 


that was competent evidence against the defendants, 


especially T. J. Melvin, who was not present when it 


was executed, and it was not shown that he ever knew 
of its existence until produced on the trial. 


The letters of Bell evidenced in the second excep- 
tion were not shown to have been written by the di- 
rection of the defendants, or that they saw them or 
knew their contents. We do not think the defendants 
should have been prejudiced by the introduction in 
evidence of those letters. 

The letter of E. W. Haves set forth in the third ex- 
ception certainly was not evidence against the defend- 
ants, especially as there is no evidence that they ever 
saw it until it was offered in evidence. 

R. BROWN, 

M. F. ELLIOTT, 

F. E. WATROUS, 
Attorneys for Plaintiffs in Error. 


